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Forȱtheȱforegoingȱreasons,ȱtheȱDefendants’ȱMotionȱforȱtheȱentryȱofȱaȱprotectiveȱorderȱisȱgrantedȱinȱpartȱandȱdeniedȱin
part,ȱasȱfollows:ȱTheȱvideotapesȱofȱtheȱDefendants’ȱdispositionsȱshallȱbeȱheldȱconfidentialȱwithȱaccessȱlimitedȱtoȱ(1)ȱthe
attorneysȱofȱrecordȱinȱtheȱinstantȱcase;ȱ(2)ȱtheȱstaffȱofȱthoseȱattorneysȱunderȱtheȱattorneys’ȱdirectȱsupervisionȱand
responsibility;ȱandȱ(3)ȱtheȱpartiesȱtoȱtheȱcase.ȱTheȱtranscriptsȱofȱtheȱDefendants’ȱdepositionȱtestimonyȱareȱnotȱsubjectȱto
thisȱorder. 

O[ For further details see text below.] Docketing to mail notices.

STATEMENT

ȱȱȱȱȱDefendantsȱhaveȱmovedȱforȱtheȱentryȱofȱaȱprotectiveȱorderȱtoȱprohibitȱtheȱpublicȱdiscussionȱand
disseminationȱofȱtheirȱdepositionȱtestimonyȱinȱtheȱinstantȱmatter.ȱUnderȱFederalȱRuleȱofȱCivil
Procedureȱ26(c),ȱtheȱCourtȱ“may,ȱforȱgoodȱcause,ȱissueȱanȱorderȱtoȱprotectȱaȱpartyȱorȱpersonȱfrom
annoyance,ȱembarrassment,ȱoppression,ȱorȱundueȱburdenȱorȱexpense”ȱbyȱinterȱaliaȱ“designatingȱthe
personsȱwhoȱmayȱbeȱpresentȱwhileȱdiscoveryȱisȱconducted.”ȱFed.ȱR.ȱCiv.ȱP.ȱ26.ȱAlthoughȱtheȱaffairs
ofȱfederalȱcourtsȱareȱ“presumptivelyȱopenȱtoȱpublicȱscrutiny,”ȱHicklinȱEngȇg,ȱL.C.ȱv.ȱBartell,ȱ439ȱF.3d
346,ȱ348ȱ(7thȱCir.ȱ2006),ȱ“[s]ecrecyȱisȱfineȱatȱtheȱdiscoveryȱstage,ȱbeforeȱtheȱmaterialȱ[toȱbeȱprotected]
entersȱtheȱjudicialȱrecord.”ȱBaxterȱIntȇl,ȱInc.ȱv.ȱAbbottȱLaboratories,ȱ297ȱF.3dȱ544,ȱ545ȱ(7thȱCir.ȱ2002).
Thus,ȱinȱconsideringȱwhetherȱtoȱenterȱaȱRuleȱ26(c)ȱprotectiveȱorder,ȱtheȱCourtȱ“mustȱbalanceȱthe
interestsȱinvolved:ȱtheȱharmȱtoȱtheȱpartyȱseekingȱtheȱprotectiveȱorderȱandȱtheȱimportanceȱof
disclosureȱtoȱtheȱpublic.”ȱWigginsȱv.ȱBurge,ȱ173ȱF.R.D.ȱ226,ȱ229ȱ(N.D.ȱIll.ȱ1997).ȱThereȱisȱ“noȱdoubtȱas
toȱtheȱconstitutionalityȱofȱaȱruleȱallowingȱaȱfederalȱcourtȱtoȱforbidȱtheȱpublicizing,ȱinȱadvanceȱof
trial,ȱofȱinformationȱobtainedȱbyȱoneȱpartyȱfromȱanotherȱbyȱuseȱofȱtheȱcourt’sȱprocesses.”
InternationalȱProductsȱCorp.ȱv.ȱKoons,ȱ325ȱF.2dȱ403,ȱ407ȱ(2dȱCir.ȱ1963)ȱ(Friendly,ȱJ.).ȱ
ȱȱȱȱȱThisȱCourtȱmaintainsȱtheȱdiscretionȱtoȱdetermineȱwhetherȱaȱprotectiveȱorderȱisȱappropriateȱand
whatȱdegreeȱofȱprotectionȱisȱrequired.ȱSeeȱSeattleȱTimesȱCo.ȱv.ȱRhinehart,ȱ467ȱU.S.ȱ20,ȱ36ȱ(1984).ȱThe
onlyȱrequirementȱinȱdecidingȱwhetherȱorȱnotȱtoȱissueȱaȱprotectiveȱorderȱisȱtheȱstatutoryȱmandateȱof
“goodȱcause.”ȱSeeȱId.ȱatȱ37.ȱTheȱpartyȱmovingȱforȱaȱprotectiveȱorderȱmustȱestablishȱthatȱgoodȱcause
existsȱforȱtheȱCourtȱtoȱexerciseȱitsȱdiscretionȱinȱenteringȱaȱprotectiveȱorder.ȱSeeȱFed.ȱR.ȱCiv.ȱP.ȱ26(c).
Thoughȱgoodȱcauseȱisȱdifficultȱtoȱdefineȱinȱabsoluteȱterms,ȱ“itȱgenerallyȱsignifiesȱaȱsoundȱbasisȱor
legitimateȱneedȱtoȱtakeȱjudicialȱaction.”ȱWiggins,ȱ173ȱF.R.D.ȱatȱ229ȱ(quotingȱInȱreȱAlexanderȱGrantȱ&
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STATEMENT

Co.ȱLitig.,ȱ820ȱF.2dȱ352,ȱ356ȱ(11thȱCir.ȱ1987)).ȱGoodȱcauseȱisȱestablishedȱbyȱshowingȱthatȱdisclosure
willȱcauseȱaȱclearlyȱdefinedȱandȱseriousȱinjury.ȱSee,ȱe.g.,ȱFellingȱv.ȱKnight,ȱNo.ȱIPȱ01–0571–C–T/K,
2001ȱWLȱ1782360,ȱ*2ȱ(S.D.ȱInd.ȱDec.ȱ21,ȱ2001)ȱ(Tinder,ȱJ.).ȱSomeȱfactorsȱtoȱconsiderȱinȱdetermining

whetherȱgoodȱcauseȱexistsȱtoȱissueȱaȱprotectiveȱorderȱareȱtheȱseverityȱandȱlikelihoodȱofȱthe
perceivedȱharm,ȱtheȱprecisionȱofȱtheȱorder,ȱtheȱviabilityȱofȱlessȱonerousȱalternatives,ȱtheȱdurationȱof
theȱorder,ȱtheȱprivacyȱinterestsȱinvolved,ȱwhetherȱtheȱinformationȱisȱimportantȱtoȱtheȱpublicȱhealth
andȱsafety,ȱandȱwhetherȱtheȱpartyȱbenefittingȱfromȱtheȱconfidentialityȱofȱtheȱorderȱisȱaȱpublic
official.ȱSeeȱInȱreȱAlexanderȱGrantȱ&ȱCo.ȱLitig.,ȱ820ȱF.2dȱatȱ356;ȱPansyȱv.ȱBoroughȱofȱStroudsburg,ȱ23ȱF.3d
772,ȱ787Ȭ788ȱ(3dȱCir.ȱ1994).ȱTheȱCourtȱisȱnotȱlimitedȱtoȱconsideringȱtheseȱfactorsȱonly,ȱandȱtheȱCourt
mustȱconsiderȱtheȱpeculiarȱfactsȱandȱcircumstancesȱofȱeachȱcaseȱandȱbalanceȱtheȱinterestsȱinvolved
inȱmakingȱtheȱgoodȱcauseȱdetermination.ȱSee,ȱe.g.,ȱWiggins,ȱ173ȱF.R.D.ȱatȱ229. 
ȱȱȱȱȱInȱaȱseparateȱmatterȱarisingȱoutȱofȱrelatedȱallegationsȱagainstȱsomeȱofȱtheȱsameȱdefendants,ȱa
courtȱinȱthisȱDistrictȱprohibitedȱtheȱpublicȱdisseminationȱofȱsubstantiallyȱsimilarȱvideoȱofȱnonȬparty
deponents.ȱSee,ȱe.g.,ȱHobleyȱv.ȱChicagoȱPoliceȱCommanderȱBurge,ȱ225ȱF.R.D.ȱ221,ȱ223ȱ(N.D.ȱIll.ȱ2004).ȱIn
soȱdoing,ȱtheȱcourtȱnotedȱtheȱriskȱofȱdisclosureȱtoȱtheȱdeponents’ȱinterestȱinȱtheirȱconstitutional
privilegeȱagainstȱselfȬincriminationȱandȱheldȱthatȱthisȱconstitutedȱgoodȱcauseȱtoȱenterȱtheȱprotective
order.ȱSeeȱId.ȱ(citingȱLaȱSalleȱBankȱLakeȱViewȱv.ȱSeguban,ȱ54ȱF.3dȱ387,ȱ389ȱ(7thȱCir.ȱ1995)).ȱTheȱcourt
heldȱthatȱtheȱdeponents’ȱassertionȱofȱtheirȱFifthȱAmendmentȱrightȱshouldȱnotȱbeȱmadeȱexcessively
burdensomeȱorȱcostlyȱbyȱallowingȱtheȱdisseminationȱofȱdepositionȱvideoȱforȱtheȱpurposeȱof
portrayingȱtheȱdeponentsȱasȱassertingȱtheirȱFifthȱAmendmentȱrightȱinȱorderȱtoȱconcealȱmisconduct.

SeeȱId.ȱatȱ225.ȱBecauseȱthisȱriskȱisȱnoȱlessȱpressingȱhere,ȱwhereȱtheȱdeponentsȱareȱinȱfactȱnamed

Defendants,ȱtheirȱinterestȱinȱprohibitingȱtheȱdisseminationȱofȱtheȱvideotapedȱdepositionsȱoutweighs

theȱpublicȱinterestȱinȱdisclosure.ȱTheȱvideotapedȱdepositionsȱcanȱbeȱcutȱandȱspliced,ȱusedȱasȱsound
bites,ȱandȱdisseminatedȱwidelyȱoverȱanȱarrayȱofȱmedia.ȱTheȱprivacyȱinterestsȱofȱtheȱDefendantsȱand
theȱpotentialȱembarrassmentȱofȱseeingȱtheirȱvideoȱrepeatedlyȱthroughoutȱtheȱcourseȱofȱthis
litigationȱareȱpersuasiveȱinȱthisȱCourt’sȱgoodȱcauseȱdetermination.ȱLikewiseȱpersuasiveȱisȱthe
Defendants’ȱinterestȱinȱassertingȱtheirȱconstitutionalȱprivilegeȱagainstȱselfȬincrimination,ȱandȱin
preventingȱtheȱdisseminationȱofȱvideoȱtheȱpurposeȱofȱwhichȱisȱtoȱmakeȱitȱappearȱthatȱthe
DefendantsȱareȱinvokingȱtheirȱFifthȱAmendmentȱrightȱinȱorderȱtoȱconcealȱtheirȱallegedly
unconstitutionalȱacts.ȱFinally,ȱasȱaȱresultȱofȱtheȱwideȱarrayȱofȱmediaȱinȱwhichȱvideoȱisȱnow
consumed,ȱtheȱCourtȱnotesȱthatȱvideotapeȱdepositionȱtestimonyȱmayȱreachȱmany

viewers–especiallyȱinȱisolatedȱclips–andȱtaintȱtheȱjuryȱpoolȱbyȱpredisposingȱpotentialȱjurorsȱto
certainȱviewsȱaboutȱtheȱDefendants.ȱThisȱcaseȱwillȱbeȱtriedȱbeforeȱthisȱCourt,ȱinȱfrontȱofȱan
unbiasedȱjury,ȱandȱnotȱinȱtheȱcourtȱofȱpublicȱopinionȱinȱwhichȱclipsȱofȱvideotapeȱisȱdisseminated

widely.ȱThus,ȱgoodȱcauseȱexistsȱtoȱjustifyȱgrantingȱaȱprotectiveȱorderȱtoȱprohibitȱtheȱdissemination

ofȱtheȱvideotapedȱdepositionsȱofȱtheȱDefendants.ȱ
ȱȱȱȱȱTheȱCourtȱrecognizesȱthatȱ“[v]ideotapesȱareȱsubjectȱtoȱaȱhigherȱdegreeȱofȱpotentialȱabuseȱthan
transcripts”ȱdueȱtoȱtheirȱeaseȱofȱdistributionȱinȱtheȱpopularȱmedia.ȱSee,ȱe.g.,ȱFelling,ȱ2001ȱWL

1782360,ȱatȱ*2ȱ(Tinder,ȱJ.)ȱ(grantingȱprotectiveȱorderȱforȱvideoȱdepositionȱandȱdenyingȱprotective
orderȱforȱdepositionȱtranscriptsȱandȱotherȱdocuments).ȱBecauseȱtranscriptsȱareȱlessȱsusceptibleȱto
wideȱpublicȱdistribution,ȱtheyȱposeȱaȱreducedȱriskȱofȱgeneratingȱunfairȱprejudiceȱagainstȱthe
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STATEMENT

deponents.ȱSeeȱId.ȱAsȱtheȱcourtȱinȱFellingȱrecognized,ȱtheȱsealingȱofȱvideotapeȱdepositionsȱhasȱbeen
approvedȱinȱseveralȱhighȬprofileȱcasesȱwhileȱtheȱwrittenȱdepositionȱtranscriptsȱhaveȱbeenȱmade

availableȱtoȱtheȱpublic.ȱSeeȱId.ȱatȱ*3ȱ(citingȱUnitedȱStatesȱv.ȱMcDougal,ȱ103ȱF.3dȱ651,ȱ658ȱ(8thȱCir.
1996);ȱJonesȱv.ȱClinton,ȱ12ȱF.ȱSupp.ȱ2dȱ931,ȱ935ȱ&ȱn.6ȱ(E.D.ȱArk.ȱ1998)).ȱForȱthisȱreason,ȱthe
Defendants’ȱinterestȱinȱprohibitingȱtheȱdisseminationȱofȱtranscriptsȱofȱtheirȱdepositionsȱdoesȱnot
outweighȱtheȱinterestȱinȱdisclosureȱofȱsimilarlyȱsituatedȱplaintiffsȱpursuingȱactionsȱagainstȱthe
Defendants.ȱTheȱDefendantsȱhaveȱnotȱdemonstratedȱaȱclearlyȱdefinedȱandȱseriousȱinjuryȱthatȱwill

resultȱtoȱthemȱfromȱtheȱdisseminationȱofȱtheȱdepositionȱtranscripts.ȱThus,ȱtheȱCourtȱfindsȱthatȱgood
causeȱdoesȱnotȱexistȱtoȱjustifyȱenteringȱaȱprotectiveȱorderȱforbiddingȱtheȱdisseminationȱofȱthe
depositionȱtranscripts. 
ȱȱȱȱȱForȱtheȱforegoingȱreasons,ȱtheȱDefendants’ȱMotionȱforȱtheȱentryȱofȱaȱprotectiveȱorderȱisȱgranted
inȱpartȱandȱdeniedȱinȱpart,ȱasȱfollows:ȱTheȱvideotapesȱofȱtheȱDefendants’ȱdispositionsȱshallȱbeȱheld
confidentialȱwithȱaccessȱlimitedȱtoȱ(1)ȱtheȱattorneysȱofȱrecordȱinȱtheȱinstantȱcase;ȱ(2)ȱtheȱstaffȱof
thoseȱattorneysȱunderȱtheȱattorneys’ȱdirectȱsupervisionȱandȱresponsibility;ȱandȱ(3)ȱtheȱpartiesȱtoȱthe
case.ȱTheȱtranscriptsȱofȱtheȱDefendants’ȱdepositionȱtestimonyȱareȱnotȱsubjectȱtoȱthisȱorder. 
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