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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
WANDA RAQUEL SANTIAGO,
Plaintiff, 11C9109
VS. Judge Feinerman

UNITED AIR LINES, INC. dba UNITED
CONTINENTAL HOLDINGS,

Defendant

)
)
)
)
)
)
)
)
)
)

M EMORANDUM OPINION AND ORDER

Wanda Santiago, a retired flight attendant, brought this suit under the Radbwar Act
(“RLA"), 45 U.S.C. 8§ 15%et seq, against United Air Lines, Inc., her former employer, and the
Association of Flight Attendants—CWA (“AFA”), the union that represents Unliigiat f
attendants. Doc. 1. Santiago alleges that United violated the RLA by faikodpitat to
arbitration her grievance regarding recent changes to United’s emplasgevel policy—
changes that, Santiago asserislate the collectie bargaining agreement between United and
the AFA (“CBA”) and benefit current employees at the expense of retileesit 11-13.
Santiagaasks the court to compel United to submit the dispute to arbitratiorelibe United
AFA System Board of Adjustme({tSystem Board”) Id. at 16; Doc. 147 at { 4Santiago’s
complaint also claimed th#te AFA violated its duty of fair representation under the RLA by
refusirg to assist her in pursuing her grievance, but the court disnmissgtaim, reasoninghat
the AFA owal herno duty of fair representation because she was no longer employed by United
when she sought to pursue her grievance. 2012 WL 3583057 (N.D. lll. Aug. 17, 2012).

United has moved f@aummary judment. Doc. 128. Because none of United’s

proposed grounds for summary judgment is persuasive, the motion is denied. Moreover,
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although Santiago has not moved $ammary judgmenthe court givedJnitednoticepursuant
to Federal Rule of Civil Procedure 56(f) that the court is considering grantingayrjudgment
in Santiago’s favor andffers Unitedan opportunity to respond.
Background

The following states the facts as favorably to Santiago as the recordeaidRule 56.1
allow. SeeHanners v. Tent 674 F.3d 683, 691 (7th Cir. 201Before proceeding, the court
notes that several paragraphs of Santiagotal Rule 56.1(b)(3)(B) respondeny assertions
made bythe corresponding paragraphs of United’s Local Rule 56.1(a)(3) statement bt fail
support her denials with provide any citation to the recomther materials Doc. 145at |1 5,
8,11-19, 28, 31, 33-34, 38, 42, 44, 51. This violates the requiremeentalfRule
56.1(b)(3)(B) that the non-movant provide “a response to each numbered paragraph in the
moving party’s statemenitycluding, in the case of any disagreement, specific references to the
affidavits, parts of the record, and other supporting materials relied .ipNrD. Ill. L.R.
56.1(b)(3)(B)(emphasis added)lUnder Local Rie 56.1(b)(3), the aboveeferencegaragraphs
of United’s Local Rule 56.1(a)(3) statement are deemed admieeCracco v. Vitran Express,
Inc., 559 F.3d 625, 632 (7th Cir. 2009TC v. Bay Area Bus. Council, Ind23 F.3d 627, 634
(7th Cir.2005) Smith v. Lamz321 F.3d 680, 682-83 (7th Cir. 2008)prdelon v. Chi. Sch.
Reform Bd. of Trs233 F.3d 524, 528 & n.4 (7th Cir. 20Q@Yaldridge v. Am. Hoechst Corp.,
24 F.3d 918, 922 (7th Cir. 199¢%pllecting cases

Sartiago worked for United as a flight attendant from 1977 through 2009. Doc. 147 at
91 1. (The court cites Doc. 147, which is United’s “reply” to Santiago’s Local 58ulh(3)(B)
response, not because the reply is authorized by the Local Rules, bigebiecanveniently sets

forth in one place the assertions in United’s Local Rule 56.1(a)(3) statanteSantiago’s
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responsgetherdo.) The AFA is the certified representative under the RLA of United’s flight
attendantsld. at 3. Pursuant to the RLAhe CBA establishes a grievance procedure that
culminates in final and binding arbitration before 8ystem Board Id. at 145. Section 26 of

the CBA provides that this grievance procedure is limited to “[a] groupglitFAttendants or a
Flight Attendant who has a grievance concerning any action of the Company which affects
her/him.” Ibid. Section 2.Nlefines a “Flight Attendant” as an “employee whose duties consist
of performing or assisting in the performance of all cabin safety relatetidos all en route

cabin service or ground cabin service to delayed or canceled passengdesSagtion 2.J

defines “Employee” as a “Flight Attendant ... who has completed trainingeasrfived by the
Company ... and whose name appears on the Flight AtteBgatem Seniority List.”ld. at

9 46. Retirees do not appear on the Seniority Listat 47. At the time she filed this suit,
Santiago was retired and no longer performing any services for Uitield. The CBA

establishes the United Flight Atteardt Retirement Board “for the purpose of hearing and
determining all disputes between the Company and its Flight Attendant empl®gess, and
their beneficiaes,” butthe Retirement Board’s jurisdiction is limited to disputes “which may
arise undethe terms of the Flight Attendant 401(k) Plan and similar programs and payments.”
Id. at 153. Santiago’s dispute with United does not fall within the Retirement Board’s
jurisdiction. Id. at 54.

Like other airlinesUnited offers a “pass travel” progm to its current and former
employees and their eligible travel companions, which permits them to fly cedUlnghts for
free or reduced ratélsopen seats are availablel. at 110. During Santiago’s employment,
United issued publications to current and former employees outlining the tedmsraditions

the pa&s travel policyand expressly reservirige right to eliminate or modifthe policyat any



time. Id. at 111-16. United has mod#d thepolicy several timesver the yearsld. at ff] 17-
22. When Ungd made such changesisgued individual letters, posted general notices, and
sent email notifications to current and former employees, reminding them thasshiegval
policy is subject to changed. at 23.

The CBA'’s Section 4.Middresses Unitedjgasstravelpolicy, and states:

It is agreed that the pass transportation regulations as established by €ompan
policy, effective January 1, 1987, will apply to Flight Attendants and will not
be substantially changed or discontinuedrt the term of this Agreement
without first advising the Union the reason therefor and affording the Union
an opportunity to confer with the Company.
Id. at 140. Section 4.M has remained in effect without material modification since 1974, three
yearsbefore Santiago joined Unitedbid. Because it prefers to maintain a singéess travel
policy for all employee groups&lnited has steadfastly refusednegotiate with the unions
representing its employees over substance of the policgnd insteagimply providesiotice
of the proposed changekl. at {41.

Page 332 of the CBA is a one-page summary of procedures for regsd@sgo use the
pass travel policthe summaryvasattached to a letter of agreement executed in 1987 that
changed theircumstances under which United flight attendants could rdticeat §42. In
April 2004, the System Board determined that Page 332 does not restrict Uniteds dgirige
unilaterally the pass travel policybid. The Board stated that the passgramprivilegesfor
retirees described on Page 332 were “subject to change in the context of Section 4.M, just as
were the pass privileges afforded to active employeksd:

After merging with Continental Airlines in 201@, at 12, United deternmed that it

would again modify the pass travel policy so that current and former employeath dinited

and Continental would be covered by the same paticgt §24. At the time of the merger, the



two airlines’ pass travel programs differed in several respects, incltieenglative boarding
priorities accorded to current employees versus retidgest 25. Under Continental’s
program, current employees boarded before retirees, while under United’s'progjreeedike
Santiagowvho had worked for United for more than 25 years received higher priority thamtcurr
employees or retirees with a shorter period of senditeat §126-27. After the merger, United
decided that the best course would be to adigmhents ofContinental’s policynto a combined
pass travel program for the entire compaldy.at §28. United announced the new program in
March 2011 which was to take effegthen the two airlines began operating together under the
United name in March 2012d. at 129. Under the ew program every current employee and
retiree is given eight oneay travel passes each year, which entitle them to free travel with the
highest boarding priority leveld. at §30. Passes received but not used in one year may be used
in later years.Ibid. For flights taken beyond those eight flights per year, current employees have
boardingpriority over retireesld. at 31. “A substantial majority of United’s flights are able to
accommodate all space available travelers, in which case bogodnty] does not affect the
ability to travel on that particular flight.Td. at §32. The new program expands the number of
flights and destinations available to employees and retirees using fres.pdsat 33.

As required by Section 4.M of@¢iCBA, aUnited official met with union representatives
to review the nevpass traveprogramprior to its implementationld. at 43. The AFA did not
object to the new program alegethat it violated the CBAlbid. Santiago did object, first in a
letter to United’s managing director of labor relations, then in a second tedieAFA officer,

and finally by filing this lawsuit.Id. at 1136-37.



Discussion

Before reaching United’s argumeriits summary judgment, the court will addrés®
preliminary mattes. The first isUnited’s failure to comply with Local Rule 56.2, whidquires
that “[a]ny party moving for summary judgment against a party proceedingephall serve and
file as a separate document, together with the papers in support of the motion,atiNBtic Se
Litigant Opposing Motion for Summary Judgment’ in the form indicated beldwD. Ill. L.R.
56.2. Theprescribed notice explains the nature of a summary judgment naoiibtells thero
selitigant what she must do togrent summary judgmenSantiagowho ispro se recognized
in her summary judgment respornbat Unitedfailed to provide her with the Local Rule 56.2
notice, andaskedhat United’s motion be deniex$ a resultDoc. 145 at 1.Uniteds reply
acknowledjedthat ithadviolated the rule, but arguedat Santiagovas not prejudiceds her
recognitionof Uniteds noncomplianc@ecessarily means that she was aware of the rule and the
contents of the notice. Doc. 146 at@3nited is right that Santiago wast prejudiced, and
movant’s failure to give the Local Rule 56.2 notice is witHegalsignificance‘if no prejudice
resulted.” Kincaid v. Vail 969 F.2d 594, 599 (7th Cir. 1992ge alsd'imms v. Frank953 F.2d
281, 286-87 (7th Cir. 1992) (“[I]ndht of Timms’s inability to show that the lack of notice
prejudiced her, the district court’s grant of summary judgment is affirme#git’any rate,
Santiagacould hardly be prejudiced by the court’s decisionh@preseninotion, which is to
deny it infull.

The second preliminary matter is Santiago’s motion to compel further disdowery
United and her request under Federal Rule of Civil Procedure 56(d) (which skdaefeder its
formerdesignation, Rule 56(f)) that the court defer ruling orstiramary judgment motion until

she can gather more facts to oppose the motion. Docs. 141, 143, 152. Rule 56(d) provides that a



court may defer consideration of a summary judgment motion “[i]f a nonmovant shows by
affidavit or declaration thator specifed reasonsit cannot present facts essial to justify its
opposition.” Fed. R. Civ. P. 56(d) (emphasis add&d&ntiago’s filings describe a wide range of
discovery that she claims United has wrongfully denied her, including the depaditunited
CEOJeff Smisek Doc. 141 at 13. But she does not explain what facts “essential to justify [her]
opposition” she thinks she might be ablextract fromthe allegedly withheld documents and
depositions.Santiago’sRule 56(d) motioraccordinglyis denied. SeeWaterloo Furniture
Components, Ltd. v. Haworth, Ind67 F.3d 641, 648 (7th Cir. 2006) (“Rule 56fdjuires a

party to state the reasons why it cannot adequately respond to the summaryjudgtion

without further discovery; Chambers v. Am. Trans Air, Ind7 F.3d 998, 1002 (7th Cir. 1994)

(“If a party cannot present ‘facts essential to justify his oppositiong B@Jd]requires that it
explain why.”). In any event, Santiago does not need further discovery to oppose United’'s
motion becausthe admitted facts recounted above, together with the legal principles discussed
below,establish that United isot entitled to summary judgment.

Santiago claims that she has a contractual right under the CBA to the high&y pri
accorded her, as atiree, by the pass travel policy in effect at United prior to its merger with
Continental, and that United violated the Rbhrefusing to submit the matter to arbitration
before the System Boardoc. 1 at 11-13. The RLA provid@srelevant part

[D]isputes between an employee or group of employees and a carrier or
carriers by air growing out of grievances, or out of the interpretation or
application of agreements concerning rates of pay,,ratesorking

conditions, ... shall be handled in the usual manner up to and including the
chief operating officer of the carrier designated to handle such disputes; but,
failing to reach an adjustment in this manner, the disputes may be referred by
petition of the parties or by either party to an appropriate adjustment board, as

hereinafter provided, with a full statement of the facts and supporting data
bearing upon the disputes.



45 U.S.C. § 184. Section 184 requires air carriers and the unions that represent thgegesmp
to jointly establish such adjustment boards, as United and the AFA have done here by
establishing the System Boartthid. As interpreted by the Supreme Court, § fi8flires that
“minor disputes”—those arising, as this one does, out of a disagreement as to the prope
interpretation of a CBA—Dbe resolved “through the RLA mechanisms, including thersarr
internal dispute-resolution processes and an adjustment board establishedrgltdyer and

the unions.”Haw. Airlines, Inc. v. Norris512 U.S. 246, 252-53 (1994). Uniteffiers five

rea®ns whySantiagds notentitledto an order enjoining United to proceed to arbitration of her
grievance before the System Boasdhich the court will address in turn.

First, United asserts that Santiagpsition that the CBA precludes United from
diminishing herpass travepriority rights is so weak that there is no need to eveihdéeBystem
Board consider it. Doc. 129 at 17-19. United saysttigatourt should act as a “gatekegper
meaning that the coust“role in the present matter is to decide whether Santiago’s claim that the
CBA prohibits modification of United’s pass travel policy has sufficient diguaerit that it
must be resolved by an adjustment board[,] or whether Santiago’s position is ‘frivaious’
‘obviously insubstantial.””ld. at 19.

United’'s argument runs headlong into the holdinGofisolidated Rail Corpz. Ry.

Labor Exec. Ass’91 U.S. 299 (1989) Conrail”), that “under the RLA, it is not the role of the
courts to decide the merits of the parties’ disputd.”at 318 see alsdRyan v. Union Pac. R.R.
Co,, 286 F.3d 456, 460 (7th Cir. 2002) (“The federal courts have jurisdiction to interpret the
Railway Labor Act; they lack jurisdiction only to interpret collective barngagiagreements
made under the authority of thet®) (citations omitted) The court’s rolerather is limited to

determining” whether the dispute is major or minGonrail, 491 U.S. at 318-19. As the



Seventh Circuit put, “Congress charged the federal courts with a semindirbitiéd role unde
this regime—that of taxonomist. Courts are to sort labor disputes into two pmigsy or
minor.” Bhd of Maint.of Way Empsv. Atchison, Topeka & Santa Fe Ry.,Ad&8 F.3d 635
(7th Cir. 1997). If a court classifies the dispute as minor, thengpatd “is subject to
compulsory and binding arbitration ... before an adjustment board [under the RC&ysalil,
491 U.S. at 303. The adjustment board’s jurisdiction to resolve minor disputes is “exclusive.”
Bhd of Maint. of Way Eps.v. Union Pac. R.RCo, 358 F.3d 453, 456 (7th Cir. 2004Y fe
RLA grants exlusive jurisdiction to resolve ‘minor’ disputes regarding railway labor agretsme
to arbitrators on the National Railroad Adjustment Board or adjustment boardssbsthbly an
employer and anion.”); see alsdlice v. Am. Airlines, Inc288 F.3d 313, 318 (7th Cir. 2002)
(“only the arbitral boards convened under the aegis of the Railway Labor Actlesaethority
to determine the rights conferred by a collective bargaining agreeméstanine industry”).
There can be no doubt that Santiaggrievance qualifies asminor dispute Conrail

endorseshe following test for determining whether a dispute is major or minor:

If the disputed action of one of the parties can “arguably” bdiggby the

existing agreement or, in somewhat different statement, if the contention that

the labor contract sanctions the disputed action is not “obviously

insubstantial”, the controversy is a minor dispute within the exclusive

province of the [adjustment board].
491 U.S. at 306 (brackets omittedjhe“disputed action’here—United’s unilateral chage to
the pass travel programis minor because it can be “arguahlgtified” by the CBA. Collective
bargaining agreements “may include implied, as agkxpress terms,” and “it is well
established that the parties’ practice, usage and custom is of significam@epreting their

agreement.”ld. at 311(internal quotation marks omittedAlthough Section 4.M of the CBA

does not expressly grant Urdtéhe unilateral right to modify th@ass travepolicy, past practice



suggests that Section 4.impliedly allowssuchunilateral modificatiog, as United has made
unilateral modifications numerous times in the past and has consistently refusgptiag the
substance of the policy. Doc. 1479 41 That makes United’s action “arguably justified” under
the CBA, and thus the subject of a minor dispi@ee Conrajl491 U.S. at 312 (holdingpat
“Conrail’s authority to conduct physical examinationansimplied term of the collective
bargaining agreement, established by longstanding past practice,” b&Cans®l routinely has
required its employees to undergo physical examinatipAgTlne Profls Ass’n of Int'l Bhd. of
Teamsters, Local Union 122AFL-CIO v. ABX Air, InG.274 F.3d 1023, 1029 (6th Cir. 2001).
Conrail recognizes thahe line between major and minor disputesy be described in a
slightly different, though substawmély identical, way:the line ... looks to whether a claim has
beenmade that the terms of an existing agreement either establish or refute éne@sa
right to take the disputed action.” 491 U.S. at 305. That is, “[t]he distinguishing febfare o
minor dispute] is that the dispute may be conclusively resolyedtérpreting the existing
agreement.”lbid. That pecisely describes thdispute here-Santiago claims that the CBA
gives her certain pass travel rights, and United responds that the CBA does no such thing.
Focusing on thipassage fronConrail, the Supreme Court later noted that, “[o]bviousdysay
that aminor dispute can be ‘conclusively resolvéd’'interpreting the CBA is another way of
saying that the dispute does not involve rights that exist independent of the EB#diian
Airlines, 512 U.S. at 265. Again, that precisely describes the parties’ dispute, as Santiagyo’s pas
travel claim rests exclusively on the CBA and cannot possibly involve egigsng
independently of the CBAIt follows that the System Board has exclusive jurisdictoresolve

Santiago’s dispute with United and that the court’s role ends here.

10



United’s contrary positionmests on anisreading ofConrail. United contendghat the
“same standard” used by courts to distinguish major from minor disputes also “shdwyld app
where a party seeks to compel arbitration.” Doc. 129 at 19. From this premise, aretlas not
above, United concludes that “the court’s role in the present matter is to dectblerwhe
Santiago’s claim that the CBA prohibits modification of United’s pessel policy has
sufficient arguable merit that it must be resolved by an adjustment boaletirewSantiago’s
position is ‘frivolous’ or ‘obviously insubstantial.’Tbid. But Conrail uses the term “obviously
insubstantidl solely to articulatéhe tesfor determining whether the disputed actiomest
often, the employer's—agives rise to a minor dispute or a major dispete Conrajl491 U.S. at
307 (explaining that the “arguably justified” standard and the “obviously insuladtatéindard
are “esentially the same in their resultAtchison, Topeka & Santa Fe Ry. Co. v. United
Transp. Union734 F.2d 317, 321 (7th Cir. 1984)Where the parties disagree as to whether the
existing contract permits tijemployer] carrier$ actions, the dispaitis minor unless the carrisr’
claims ofcontractual justification ardrivolous’ or ‘obviously insubstantial.”)Gen. Comm. of
Adjustment v. CSX R.R. Cqrf93 F.2d 584, 591 (3d Cir. 199@skingwhether theailroad’s
assertion that the CBA and establidlipast practicegistified its disputed actions an arguably
justifiable and not obviously insubstantial interpretation of the existing agn¢gntéhd Ry.
Carmen of U.S. & Canad#®FL-CIO-CLCv. Norfolk & W. Ry. C.745 F.2d 370, 375 (6th Cir.
1984)(framing the test aswhether the construction of the agreement which would sanction the
action is'not obviously insubstantial’”). As the Supreme Court subsequently made clear, the
“arguably justified’ standardin Conrail] ... was employednly for polidng the line between
major and minor disputés.Hawaiian Airlines 512 U.S. at 265The “arguably justified” or

“obviously insubstantial” standard was not established to frame a testrtmay ormust use to

11



decidewhetherthe substantive position adwzed by the partgeeking arbitration-particularly
where, aere, the partgeeking arbitratiomwasnot the party that took the disputed actiois-so
weak that the dispute is not worth sending to arbitratitmthe contraryConrail expressly
prohibits courts from engaging in that kind of substantive inquiry. 491 U.S. atiBi8Bnt the
role of the courts to decide the merits of the parties’ dispute

The lone authority cited by United to supptstposition CareFlite v. Office &
Professional Employees International Union, AELO, 612 F.3d 314 (5th Cir. 2010), is
inapposite. Doc. 129 at 19. As the Fifth Circuit has acknowledipr@Flitewas decided by a
two-judge quorum and the two judges expressed different rationales to support iteeultima
holding,seeBallew v. Cont’l Airlines, InG.668 F.3d 777, 784-85 (5th Cir. 2012), which
weakens whatevgrersuasive forc€areFlite might have. At any rate, neither judge’s opinion in
CareFlite helps United. Judge Dennis reasoned that what wouldr#eehave been a minor
dispute about an employee’s termination did not arise out of the CBA, and so did notiall wit
the adjustment board’s exclusive jurisdiction, due @B& provision excluding the dispute from
arbitration. 612 F.3d at 321 (“The Union and CareFlite agreed to a CBA excluding descharg
arising from failure to obtain an ATP from arbitration and the grievance prochesext of the
CBA to this effect states ‘termination of employment resulting from a pilot’s faituobtain an
ATP within the time requirements of this section is 1gpievable and noarbitrable.”). By
contrast, Judge Elrod reasoned that the grievasaséa minor dispute arisinffom the
interpretation of the CBA,” but concluded that the RLA permits a carrier and a unigre®“¢o
exclude certain minor disputes from arbitration” and that they had permissiblgdaméhe

CBA provision referenced by Judge Denniid. at 325 (Elrod, J., concurring).

12



Both judges irCareFlite rested their shared conclusion (that the dispute did not have to
be arbitrated) on the CBA provision making the parties’ dispute non-arbitrable. ¢askisby
contrast, United has not identifiedyaCBA provision purportingo limit the scope of
arbitration; rather, it asks the courtrtde onthe merits of Santiago’s interpretationtoé CBA'’s
pass travel programrovision as a prelude to finding that her interpretation is so weak that
arbitration should not go forward\Neitherjudge’s opinion inCareFlite supports that view.

Second, United contends that “even if the terms of the 2005-10 CBA provided an
arguable basis to challenge United’s modifications to the pass travel, pdha’s consent to
the modifications and the execution of the 2A62CBA preclude any challenge by Santiago.”
Doc. 129 at 21. The argument is that “[b]y failing to object to the proposed changes ineD11, a
by executing a new agreement in 2012 that incorporates the modified pass trayelysoh
has plainly consented to the modificationtoid. This argiment just pushes United’s problem
back one level, since the court cannot determine whether the new CBA constiisiesst dy the
AFA to United’s change to the pass travel policy without interpreting and apgh@&@€BA’s
language. United implicitly regnizes the point in arguingfhe new agreement retained the
language of Section 4.M except to eliminate the reference to the date of the cpolpany
Thus, the current agreement between Untied and ByFiés express termsot only permits
United to maintain the pass travel policy implemented in March 20dgtjuiresUnited to do so
absent exercise of Ueidl’s rights under Section 4.MIbid. (first emphasis added). Whether the
CBA's terms are clear or not, this coaannotinterpret them for theeasons discussedbove.

The decisions cited by United to support its seagdmentre inapposite. Theall go
to whether United’s interpretation of the CBAcorrect as a substantive matteéhat is, whether

the CBA allowsthe AFAto consent to a new CBA and thereby wipe out whatever nigtitses

13



like Santiago may have had under the earlier EBahile the dispositive question here is which
tribunal, the court or the System Board, has jurisdiction to decide that substansiteque
Rakestraw vUnited Airlines, Inc.981 F.2d 1524 (7th Cir. 1992), the Seventh Circeitl that a
union did not violateheduty of fair representation it owed the airline’s employees by making
certain concessions to the airlinel. at 1536. The court explainedathi[i]f the 1987 agreement
creates rights that the [employees] may enforce asphairty beneficiaries, the parties’
disagreement is a ‘minor dispute’ that must be submitted to an arbitral panel nRerltay
Labor Act. We need not decide whether this is appropriate because the [empiajes]s]
spurned the procedures under the Railway Labor Abid. (citation omitted).Rakestraw
provides no guidance for a cashere like here the plaintiffseels to follow RLA procedures.

The other two caseasted by United)n re UAL Corp, 468 F.3d 456 (7th Cir. 2006), and
In re UAL Corp, 443 F.3d 565 (7th Cir. 200&re equally irrelevant as to theoperallocation
of authority between a court and an adjustment board in a minor dispute. tWbaeisons,
which arose out of United’s bankruptcy, rejected challenges by retlogdto an agreement
between the union and United in the bankruptcy tastediminished the retirees’ rightSee
468 F.3d at 458-59; 443 F.3d at 569-70. ¥egenth Circuitlid not discuss in those decisions,
and in fact had no occasion to discuss, the proper tribunal under the RLA poeintiee
agreement As explainedabove, the interpretation of the CBA in this case, however clear and
explicit it may beregarding United ability to modify the passavel policy is solely for the
System Bard.

Third, United argues that “as a retiree, Santiago has no right to compeltembitmder
the RLA unless the rights [that she claims] vested during her employmenihea@&A did not

create any vested rights to pass travel ugtinement.” Doc. 129 at 22The legal backdrop of
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this argument was addressed in the court’s opinion denying United’s Rule 12(b)i@).mot
2012 WL 2049486, at *3-4 (N.D. lll. June 6, 2013s a general rulehe RLAappliesonly to
“employees,” and the RLA'definition of “employee” does nain its face include retireesSee
45 U.S.C. § 151Fifth (defining “employee” as including “every person in the service ofréecar
(subject to its continuing authority to supervise and direct the manner of renditiorsef\nce)
who performs any work defined as that of an employee or subordinate offidial anders of
the Surface Transportation Board”); 45 U.S.C. § 184 (providing for adjustment boagdslt@
minor disputes “between an employee or group of employees andea oacarriers by air”).
The Supreme Court iRennsylvania Railroad Co. v. Da§60 U.S. 548 (1959), recognized an
exception to that general rule, holding that the RLA covered a dispute involving an eeploy
who retired after initiating a claim for unpaid compensation and that the agecgdiustment
board thereforéad “exclusive primary jurisdiction” over the retiree’s clainig. at 551-52see
alsoAir Line Pilots Ass’n vAlaska Airlines, In¢.735 F.2d 328, 328-29 (9th Cir. 1984) (holding,
in accord withDay, that the RLA governed a retired pilot’s grievance regarding the cadeula
of his retirement benefits)And theSeventh Circuit has explained that &y excepton applies
to “claims regarding ... benefits that accrued while [the employee] had bexoyechand
subject to the protections of the RLAAIr Line Pilots Ass’n, Int’l v. United Air Lines, In8802
F.2d 886, 912 (7th Cir. 1986).

United argues that Saago is not an “employee” undBay, that she therefore is not an
“employee” undeg 184, and therefore that § 184 gives her no entitlement to proceed before the
System Bard. And the reason why Santiago is not an “employee” ubDdgy United says, is

thatthe pass travel priority benefits she claims did not “accrue” during hg@logment because
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the CBA does not convey any entitlement to maintain a particular boardingypmoeaning
thatthe claimed rights never “accrued” at aldoc. 129 at 23-24.

The court rejected United’s argument at the Rule 12(b)(6) stagledoes the same, albeit
for different reasons, csummary judgment. Resolving United’s argumentsriatorwould
require the court to find that the CBA does aotitle retireeso maintan any particular boarding
priority, and thus would require the courteiealuate thesubstantivenerits of Santiago’slaim,
as a prelude to determining whether ¢ke@m is subject to arbitration before tGgstem Bard.
United has not provided, and the court has not fpangauthoritythat would allow theourt to
follow that course. If courts did follow that course, ey exception would bewvescerated.In
casaswherea retiree seeks to assert a right against her former employer before amadjus
board, the employer will argue that the right does not exist, for if the emplayeedaed that the
right did exist, there often if not always would be nothing to arbitrate. And if a court could
prevent arbitration by deciding that the asserted righhdt exist under the CBA and therefore
could not have accrued during the retiree’s employment, then the adjustment bredss/e
jurisdiction over the interpretation of CBAs in minor disputes would be usurped and nullified
with respect to retireesnpd Day would havdittle or no effect

That cannot be what the Supreme Court intend&hin The better reading dihat
decisionis that a retiree is an “employee” und@ay if the right she asserts accrued during her
employmentif it accrued at alj the question whetheriih factaccrued according to the terms of
the CBA would then be left to the adjustment board. Here, there ispatelthat the particular
pasdsravel policy that Santiago wants to retaias in force during a period of her emplagmn

with United. If she has a right to prevent United from modg that policy—a question that
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this court lacks jurisdiction to resolve—then that right accrued during her employthent.
follows thatSantiago is an “employee” undéay and, accordingly, under 45 U.S.C. § 184.
Fourth, United argues that “even if Santiago were an active employee, sliehawoelino
right to obtain a System Board hearingbecause the CBA does not allow an employee to
pursue a grievance to arbitration without AFA’s appr@aral because Santiago failed to file a
timely grievance or process such grievance as required under the OBA.. 129 at 24.
United’sinitial suggestionr-that the CBA does not allow individual employees to pursue
grievances to arbitration without the AFRRapproval-raises ajuestion of law: Does the RLA
give individual airline employees a statutory right to arbitration befor@dgustment board?
The answer is “yes,” and so any provisions in the CBA purporting to subject thaoritpe
AFA'’s approvalare invalid and unenforceable.
That an individual employe@agSantiago is unddday) has a right to bring a grievance

before an adjustment board is evittfom the text of 884

The disputes betwean employeer group of employeeand a carrieror

group of carrierdy airgrowing out of grievances ... shall be handled in the

usual manner up to and including the chief operating officer of the carrier

designated to handle such disputes; but, failing to reach an adjustment in this

manner, the disputes mhg referred by petition of the partiesby either

party to an appropriate adjustment board ....
45 U.S.C. § 184emphases addedpection 184 providabat when a dispute arises betwéan
employeé and “a carrief and is not amicably resolvedeither party mayunilaterally bring
that dispute before the adjustment boddthited argueshat the ternfeither party” is “a clear
reference to the caer and uniorf. Doc. 129 at 27. Thargumentannot be recariled with
the statute The initial portionof the above-quoted passagéers to‘disputes between an

employee or group of employees and a carrigiroup ofcarriers by air,’and sahe later

reference to “partiegplainly refers tdooth“an employee” (an individual like Santiago, who is
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an employee undéday) anda “group of employees” (either a group of individuals or a union).
Nothing in § 184 suggests that the union and employer could agree to place a limitation upon an
individual employee’s right to unilaterally seek relief before an adjest board.

The parties have not citeohd the court has not found any Supreme Court or Seventh
Circuit decision on point. Doc. 129 at 27 (“the Seventh Circuit has never expressly eddress
the question under [§ 184]"). Dapraro v. United Parcel Sewe Co. 993 F.2d 328 (3d Cir.
1993), however, the Third Circuitad 8184 in the same way as this court:

[T]he RLA reflects a clear decision by Congress that minor disputes should be
arbitrated, not litigated. ... [Hlowever, the RLA also reflects a strong
congressional interest in seeing that employees are not left “remediless” and
without a forum to present their grievances. Courts must keep both of these
congressional objectives in mind, and one should be sacrificed to the other
only when there is no raslic alternative. ...

[T]he grievance and arbitration process is not optional under the RLA.
Congress intended the RLA’s procedures, particularly the Adjustment Boards,
to be the exclusive means of dealing with minor matters involving the
interpretation ba collective bargaining agreement and for all aggrieved
employees to have access to such procedures. It necessarily follows that a
employer and a union, through a negotiated collective bargaining agreement,
cannot deprive a category of employees oeasdo the grievance and

arbitration process. Thus, if the collective bargaining agreement heaelis re

to deny such access, the relevant clauses, to that extent, are invalid and
unenforceable. Therefore, if the Adjustment Board were to refuse to entertain
Capraro’s claim (or if UPS were to refuse to participate in the arbitration
proceedings), Capraro would be entitled to a judicial order compelling
arbitration. Such an order would serve the competing policies of ensuring that
employees are not left readiless, and that minor disputes are resolved

through arbitration rather than litigation.

Id. at 336-37citationsand footnotesmitted). At least two district courts have followed

Caprara. SeeBrady v. Allied Pilots Ass;2003 WL 23119160, at *3 (N.D. Tex. Dec. 15, 2003)
(discussingCapraro andrefusing torule that “a union employee who is covered by the RLA can
be contractually precluded from independently pursuing arbitration before an [ahtustm

board”); Air Line Pilots Ass’n v. Precision Valléwiation, Inc, 855 F. Supp. 27, 32 (D.N.H.
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1993) (“The court is persuaded Bgpprarothat a collective bargaining agreement may not
exclude a category of employees from the grievance and arbitration probesseagoning in
Caprarois consistent with the congressional intent mandating arbitration rather than litigatio
minor disputes and ensuring employees have access to a forum in which to present their
complaints. Absent such a forum, employees would be unable to enforce bafgained-
substantiveights.”).
In advancing itgontrary positionUnited citedViartin v. American Airlines, Inc390

F.3d 601 (8th Cir. 2004hich states in relevant part

Martin contends that the RLA provides airline employees with a statutory

right to pursue arbitratioindividually before an airline’s system board of

adjustment. We disagree. The RLA providafoad employeeshe right to

pursue arbitration individually before the National Railroaduattpent

Board. 45 U.S.C. 8§ 133rst (j). However, the RLA spéically provides

that 8153 is not applicable to air carriers. 45 U.S.C. 8§ 181 and 182. We will

not ignore the express statutory exclusions in 88 181 and 182 in order to apply

§ 153 to the airline industry.
390 F.3d at 608-09 (one citation and ématnote omitted).Martin is unpersuasive. The
decision correctly notes that railroad employees have the right to pursuati@rindividually
before the National Railroad Adjustment Board under 45 U.S.C. &ah83lsahat 88 181 and
182 provide that § 153 does not applytocarriers. BuMartin does not mention § 184, which
doesapply to air carriers and their employees. Becesein does not acknowledge the
statutory provisiothatmandates the &blishment ofir carrier adjustment boardscapermits
individual employees to unilaterally commence proceedings before kertin does not
undermine this court’'andCaprards reading of that provision.

Unitedalso refers to two $enth Circuit decisions ietpreting 8153. The first holds

thatindividual employees have a right under § 153, First, to proceed individually before the

National Railroad Adjustment Board and that this right “cannot be nullifyesigreement
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between the carrier and the uniorgfagley v. lllinois Cent. R.R. C&97 F.2d 546, 551 (7th Cir.
1968),overruled on other ground®rphan v. Furnco Constr. Corp466 F.2d 795, 803 n.20
(7th Cir. 1972).1t is difficult to see howSlagleysupports United’s position. The second
decision is closer to the markhias a footnotstatingin dictathat individualrailroad employees
have no right under 8§ 153, Second, to unilatetaiizyg a matter before a special adjustment
board. See ONeill v. Pub. Law Bd. No. 5581 F.2d 692, 696 n.7 (7th Cir. 1978ut the text
of § 153, Second, unlike the text of § 184, appears to limit to uaioct€arriershe right to
unilaterally bring a matter teuch aspecial adjustmeritoard

If written request is made upon any individual carbgethe representative of

any craft or class of empyeesof such carrier for the establishment of a

special board of adjustment to resolve disputes otherwise referable to the

Adjustment Board, or any dispute which has been pending before the

Adjustment Board for twelve months from the date the disputen(cia

received by the Board, ordiny carrier makes such a request upon any such

representativethe carrier or the representative upon whom such request is

made shall join in an agreement establishing such a board within thirty days
from the date suclequest is made.

45 U.S.C. § 153, Secortdmphases addedD’Neill focused on the emphasized text in holding
that “[u]nder the terms of § 3 Second of the Act, an individual employee has no right to bring a
matter before a special adjustment board. Only a raibcar ‘the representativef any craft or
class of employees’ are authorized by theustatio bring a matter beforespecial adjustment
board.” 581 F.2d at 696 n(@mphasis added)O’Neill thereforedoes not speak to the different
statutoryscheme set forth i 184.

United also contergdthatWhitaker v. American Airlines, In285 F.3d 940 (11th Cir.
2002), “uph[e]ld[] exclusion of [a] probationary employee from [the] grievancespioe.”
Doc. 129 at 28 Whitakerdid not such thingafter acknowledgin@apraro, Whitakerstated:
“We decline to decide, however, whether probationary employees covered 8] [ghay

lawfully be denied access to a board of adjustment under the terms of avabacgaining
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agreement or whether the Agreement here purports to deny such access, ashgsdirssues
unnecessary to the disposition of this case. Instead, we rest our decision updrtliaé fac
Whitaker’s claim over his termination does not constitute a minor dispute within the
contemplation of 45 U.S.C. § 184, and therefore is not eligible for adjustment by the Board.”
285 F.3d at 945. Thusgyhitakerupheld the denial of an employee’s access to an adjustment
board not because the union could veto the employee’s access, but because the/aéaptia
minor dispute.Here,the dispute is a minor dispute.

Unitednextresorts to policy, contendirtatthere aré strong practical and policy
reasons to limit the right of individuals to invoke arbitration before a contractraiyed
adjustmat board.” Doc. 129 at 28. At base, United'sippohrgument is thag 184 requiresir
carriers and union® establisland maintairadjustment boards, in contrast to the government-
fundedNational Railroad Adjustment Bod established by 153 to hand railroad employee
grievances. United argues that becahsecosts of the neutral arbitrator who must be hired to
decide adjustment board cases “can easily run $25,000 to $50,000 per case, or more,” Doc. 129
at 29, the court should avoid an interpretation of § 184 that would allow individual employees to
subject carriers and unions to such costs withoutdhger's and th@nion’s prior consentThat
argument is unpersuasive. Itis not uncommon for regulatory statutes such aé tleeifRphose
economic costs on regulated industries, and the costs of which United cardplaiot justify
deparing from the clear language of184.

For these reasons, the court agrees @aprarothatthe text of 8184 precludes United
from deciding, on its own or with the AFA, to bBantiagdrom bringingher grievanceo the
System Bard. And although United gestures at what might be an alternate ground for summary

judgment, that “Santiago failed to file a timely grievance or processgsielance as required
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under the CBA,” it does nothing to develop that argument, Doc. 129 at 24, which results in a
forfeiture at least for purposes of this summary judgment motgeeJudge v. Quinn612 F.3d
537, 557 (7th Cir. 201Q)Ti]t is not the obligation of this court teesearch and construct legal
arguments open to parties, especially when they are represented by counselhanel warned
that perfunctory and undeveloped arguments, and arguments that are unsupporteddny perti
authority, are waived”) (internal quotah marks omitted).Accordingly,the court rejects
United’s argument th&antiagchas no individual right to proceed before 8ystem Bard.

Fifth and finally, United argues th#the court’'sdismissal of Santiago’s claims against
AFA “precludes her &ém pursuing claims against United.” Doc. 129 at Paited says thdtan
order aimed solely at United would be completely unenforceable because Unitet @anduct
a System Board hearing without AFA’s active participatioltid.

This argument is aonstarter. When granting the AFA’s motitmndismissthe court
was operating under the belief, abetted by the AFA’s biiedd, Satiago could proceed before
the System Bardindependently, without the AFA having &ssist her2012 WL 3583057, at
*3 (“Interpreting the RLA to require the AFA to assist Santiago with hegnce would put it
directly at odds with its members, current United flight attendgnid. at *4 (“In other words,
Congress established the Adjustment Board as an expert bodgand exclusive jurisdiction
over a class of labor disputes to ensure that those disputes would be handled in an expert and
uniform manner; if a former railroad employee could press her grievarmoelit instead of
before the Adjustment Board simply because, though she had been employed when the right s
asserted had accrued, she had retired by the hienédigpute arose, then Congresstheme
would be undermined; ibid. (“The Supreme Court's reasoning and conclusi@aindo not

require, entail, or suggest that a retiree who proceeds Dagen grieving a dispute with her
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former employer before the designated arbitral board is entitled to fadsegpiation from the
relevant union in pursuing that grievarige.lf United were right that nobody can obtain a
hearing before th8ystem Bard without the AFA’s consent, arfdhe AFA refuses to permit
Santiago such a hearing, then the ceulismissabf the AFA effectively ended this case in
favor of United. That certainly was not the court’s intent. [fSlgstem Bard rather than this
court is the appropriate forum to resolve Santiago’s grievance, and if the AFAGestse
reason to thwart an order of this court compelling arbitration before the board, then the
appropriate remedy mighe torequire the AFA to cooperat&eeFed. R. Civ. P. 65(d)(2)
Parker v. Franklin Cnty. Cmty. Sch. Corp67 F.3d 910, 924 (7th Cir. 2010) (citing Rule
65(d)(2)(C) for the proposition that where an injunction requires certain defemolactsedule
high school basketball games on particular nights, and where the games canhetbledc
without the cooperation of other parties, those gblagties ‘must comply witHthe] injunction,”
for “otherwise the plaintiffs are left without an effective remedy”).

United discussedecisions holdingthat if the duty of fair representation claims against
the union are dismissed, the breach of contract claims against the encplayet stand.” Doc.
129 at 29. For instance, inited Independerftlight Officers, Incv. United Air Lines, In¢.756
F.2d 1274 (7th Cir. 1985), the Seventh Circuit stated that “[i]f the RLA-based DFR [daty of f
representation] claim against the union is dismissed, the claim against the empleyatso be
dismissed.”ld. at 1283. Irthat case, the plaintiff was challenging an agreement between a
union and an employer and was alleging that the union had violated its duty of fesergption
in negotiating the agreemeaud that the employer was also liable because it had colluded wi
the union in that violationSeed. at 1281-83. The Seventh Circuit explained that “the claim

here is that United is a party to [the union’s] breach. We first note the conceptualyatih@na
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would arise if United were held liable as a party whdre (inion], the principal, had been held
not to have violated its duty. If the RLA-based DFR claim against the union is sksinike
claim against the employer must also be dismisskt.at1283.

Read in context, the decisiomakes perfect sensetlfe plaintiff's claim is that the union
is liable for breaching its dutyf fair representatioand the airline is liable as a party to that
breach, then a determination that the union committed no bneaelssarily entails that the
airlinewas not a party to any breaamdaso is not liable Cf. Freed v. Weis2013 WL 2897779,
at *9 (N.D. lll. June 13, 2013) (“If Weiss did not breach contractual and fiduciary dutiestowe
Freed, than Chase cannot be liable for having induced or aided and abetted a)brEaat.”
principle has no applicatidmere, where Santiago’s claim is that slael a right under the CBA
to certain pass travel oy benefitsand that United violated her right by changing the policy.
That is a direct claim against United rathearttone dependent on or derivative of some other
claim against the AFA.

At any ratejn dismissing Santiago’s claim against the AfiAe court concluded not that
the AFA wadfairly represennhg Santiago, but rather that the AFA was under no obligation to
represent her fairly because it was not representing heraatdaiad no duty to do so. 2012 WL
3583057, at *4-5 (“Nothing ibay changes the fact that the rationalé&teeldv. Louisville &
Nashville Railroad C0.323 U.S. 192 (1944)fbr a fair repesentation duty does not extend to
retirees, for, as noted above, retirees (unlike current employees) needemelsemted by the
union in negotiations with the employer and can instead deal with the employdy d)reéts
already discussed, neithignited alone nor United and the AFA together have power to block
Santiago’s access to tBgstem Bard. Ifthe AFAseels to block Santiago even if this court

enjoins United to allow her to proceed, then the cawatyhave toenjointhe AFA to participate
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in whatever way is necessary to give Santiago the he@arwwgich she may be entitled under
§ 184. See Parker667 F.3d at 924.
Conclusion

For the foregoing reasons, United’s motion for summary judgment is denied.
Furthermorelnited is hereby informedursuant to Rule 56(f) that the cobalieves in light of
the facts and law discussed ababat Santiago is entitled to summary judgment and to an
injunction requiring United to submit her grievance to arbitration before the Sisterd. If
United dsagrees, it is invited to file a brief explaining why thisra genuine dispute as to some
material facandbr why Santiago is not entitled to judgment as a matter of law. United shall file

its brief bySeptemberd, 2013;Santiaganay respad by Octoler 1Q 2013.

August 22, 2013 o ; A

UnitecNStdtes District Judge
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