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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
WANDA RAQUEL SANTIAGO,
Plaintiff, 11C9109

)
)
)
)
VS. )  Judge Feinerman
)
UNITED AIR LINES, INC., )
)
)

Defendant

M EMORANDUM OPINION AND ORDER

Among the perks of working for an airlinethe ability to fly for freeor atreduced rate
United Airlinesis no exception. Pursuant to ifgdss travel” prograpUnitedissues tall of its
employeesboth active and retired, ticket vouchersti@velon any United flight—contingent,
howeveron there being aansold seat on the plane. Doc. 163 at(Beported aB69 F. Supp.
2d 955, 958 (N.D. Ill. 2013)). In the evehere are fewer empty seats than employees seeking
to travel,Unitedmust prioritizethar requests. 969 F. Supp. 2d at 959. When Wanda Santiago, a
United flight attendant,etiredin 2009 after 33 years with the airlirretirees with more lhan 25
years’ servicalwayshad the highest prioritylbid. That changed aftégnited merged with
ContinentalAirlines in 2010. Now in some circumstanceagtive employees have prityriover
retirees, even thodike Santiagowith lengthy tenuresibid.

Disappointed wittthis change tdhe passravel programSantiago sued Unitexhdher
union, the Association of Flight Attendants (“AFA”), under the Railway Labor A&itA”), 45
U.S.C. 8 15%t seq Doc. 1. Alleging thatthe change violated the collective bargaining
agreement (“CBA”) negotiated by United atfé AFA, Santiago claime that United violated

the RLA by failing to submit to arbitration hehallenge tdhe change, and asked the court to
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compel United to submit the dispute to arbitrati®antiago also claimed that the AFA breached
its duty of fair representation under the RLA by refusing to assist her in pgherichallenge.
The court denied United’s motion to dismiss, Docs. 62-63 (reported at 2012 WL 2049486 (June
6, 2012)), but granted the AFA’s, Docs. 103-104 (reported at 2012 WL 3583057 (N.D. Ill. Aug.
17, 2012)).

United then moved for summary judgment. Doc. 128. The court ddr@etbtion on
the ground thabantiago although retired, is still an “employee” under the relevant provision of
theRLA, meaning thaher dispute is subject to mandatory arbitrati®9 F. Supp. 2d at 965-
66. In addition, the courdrdered Unitedpursuant to Rul&6(f), “to file a brief explaining..
why Plaintiff is not entitled to judgment as a matter of’law Santiago’'sequest that the court
enjoin United taconduct tharbitraton. Doc. 162. Before responding to the Rule 56(f) notice,
United sought and received leave to depose Santsgwding whether she had exhausted the
company’s internal grievance procedur@ocs. 168, 172. And in the event it turned out that
judgment could not be enterémt either partyas a matter of lavthe court set trial for February
9, 2015. Doc. 201In its Rule 56(f) brief,United not only opposes the court’s granting
summary judgment to Santigdautalsoseekssummary judgmentn the ground the&antiago
failed to exhaust the company’s internal grievance procedres.188. Santiago responded in
a serie®f filings. Docs. 189, 193-197, 199-20Bor thefollowing reasons, summary judgment
is grantedo United

Background
Much of hefactual and legal background is set forth in the court’s previous opinions in

this caseand so need not be recounted in full. 969 F. Suppt 2&-59; 2012 WL 2049486t



*1-2. All facts are stated as favorably to Santiago as permitted by the regmdHanners v.
Trent 674 F.3d 683, 691 (7th Cir. 2012).

Santiago worked for United adlayht attendant from 1977 through 2009. 969 F. Supp.
2d at 958. As mentioned, United through its pass travel program has long affevedcand
retired employees éhchance tdly on United flights for free oat reduced rates if open seats are
available. Ibid. Continentahada similar programbut with different rules—including, as
pertinenthere, the rule regarding relagivoarding priority in the event therenedewer open
seats than active and retirechployees seeking to flyd. at 959. After merging with
Continental in 2010, United consolidated the two airlines’ progrdimd. Under the new
program eachactiveand retirecemployeds given eight onavay travel passes each year, which
entitlesthe employe¢o free travel witraboarding priority level based purely on years of
service. Ibid. For flights taken beyond those eight flights per year, howeueient employees
have boarding priority oveetirees.Ibid. United announced the new program in March 2011.
Ibid. Santiago learned af on March 30, 2011. Doc. 188-2 at 5.

Santiago believes that United’s unilateral decision to change the pasgtograhis
priority rules violated the CBA. 969 F. Supp. 2d at 958. United disagrees, arguing that the CBA
gives it the right to modify or even eliminate the prograntsisole discretionlbid. The RLA
governs all suchlisputes between airlines and their employees: “The disputes between an
employee or group of employees and a carrier or carriers by air growingf grievancesor out
of the interpretation or application of agreements concerning rates of payonerking
conditions, ... shall be handled in the usual manner up to and ingltidirchief operating
officer of the carrier designated to handle such disputes; but, failing to reaclhustmadit in

this manner, the disputes may be referred by petition of the parties or bypaittyeio an



appropriate adjustment board[.]” 45 U.S.C. § 184. “Such boards of adjustment may be
established by agreemdrgtween employees and carrieiibjtl., and United and the AFhave
established such a board, called the UnA&d System Board of Adjustment (“System Board”),
969 F. Supp. 2d at 957. Whether Santiago’s dispute with United is governed by § 184 depends
on two questions: whether she is an “employee” within the meaning of the RLAf smd,

whether her dispute is of the sdescribed ir§ 184.

In denying United’s summary judgmembtion the court answered both questions “yes.”
First, the court held that Santiago, though retired, was an “employee” for psipiahe RLA
under the holding dPennsylvania Railroad Co. v. Day60 U.S. 548, 551-53 (1959). 969 F.
Supp. 2d at 965-66. The court also held that her disputbatConsolidated Rail Corp. v.
RailwayLabor Executives’ Asgiation(“Conrail’), 491 U.S. 299, 303-04 & n.4 (198@hlled a
“minor dispute;, because it “may be conclusively resolved by interpreting the existing” CBA
969 F. Supp. 2d at 962 (quotiGpnrail, 491 U.S. at 305). Section 184 provides that minor
disputeanustbe handled according to the company’s internal grievance procehgaeiken, if
an accord is not reached, through tdbion before the System Boartll. at 961-63.

Pursuant to the RLA, théBA establishes a detail@ternalgrievance procedure that
culminates in final and binding arbitration befdine System Boardld. at 958. In February
2008,the AFA and United, “[i]n order to ... resolve disputes pertaining to disniplinary
actions ... quickly and effectively,” agreed to modify @BA to require any Flight Attendant
who has an issusncerning any action of the Company which afféetghim, except as may
arise out of disciplinary actighto “file a worksheet with thgunion], setting forth the basis for
the dispute within 60 calendar days after the Flight Attendant(s) reasonabty vevel

knowledge of the dispute.Doc. 169-5 at 6. If the union agrees that the worksheet “reports a



potentally valid claim,” it files a “Notice of Dispute” with United, which then triggers
mandatory “dispute resolution discussions”; unsuccessful discussions in turn aes refe
“Dispute Resolution Committee,” which can, among other things, resolve thealm refer it
to either expedited or traditional arbitration before the System Bo@vrdt 67.

After learning of the March 2011 change to the pass tegiram Santiago attempted
to object in writing, first in a pair of August 2011 letters to John Nelson, a Unitgedaand
Jeff Smisek, United’'s CEO, and again in a December 5, 2011 letter to Gregory Dé&hdowi
President of th&nited Master Executive Council for the AFA. Doc. 18&t 23; Doc.1 at
1 53 seeAir Wisconsin Pilots Prot. Comm. v. Sanders@d9 F.2d 213, 215 (7th Cir. 1990)
(“ALPA does not have locals, but at each airline that it represents there is ateanealled the
Master Executive Council, elected by the pilots of that airlifeese committees are subordinate
bodies 6 ALPA. Their powers are defined in ALPA’s constitution andidys ... [but] do not
include the power to act as collective bargaining representafit® A itself is the bargaining
representative of the pilots employed by Al-BAyjanized airlines.”). At hateposition, in
response to the question “did you ever file a worksheet with the [union] objectihgriges in
thecompany’s pas[s] travel policy8antiago replied that she “called United['s] legal
department” and later “spoke directly to Mr. Smisekteafvhich she wrote the August 2011
letters. Da@. 188-2 at 4. According to tHawyerwho represented Santiago at the deposition but
for reasons unexplained has not filed an appeayétisgSantiago’s]interpretation that this
complied with whatever requirements there were in the [union] contract” regdhdi filing of a
worksheet.Ibid. And in one oher briek, Santiago asserts that she “instituted the statutory
grievance procedurey her phone call to John Nelsonkie United lawyer.Doc. 189 at 12.

Santiago testified that the first writt€ontact she had with the ARias in December 2011:



A: ... 'mtelling you | sent [Davidowitch] a letter on December 5th,

2011.
Q: And that'’s the first time you sent any letterto
A: That's what +—
Q: —AFA?
A:

—remember, yes.

Doc.188-2 at 5. Santiagalso testified that she did not remember having “any communications
with any representative of AFA between March 30, 2011 and” a telephone callAth A
executive vice predent Linda Farrow, whom slealled “[omewhere around th[e] tiei that
she sent the Decemb®r2011 letter to Davidowitchid. at 45.
Discussion

Much of United’sRule 56(f)brief is devoted to arguing thtte court incorrectly denied
United’s previous summary judgmenption Doc. 188 at 5-10, 13-19. United gives no valid
reason to revisithe court’sholdings (1) thatSantiago is aRLA “employee” undeDay and(2)
thather challenge to United’s change to the pass travel prog@umresan interpretation of the
CBA and is therefore atiinor” dispute unde€onrail. 969 F. Supp. 2d at 961-6&he court
adds only thain a materiallyidentical federal suin California, Unitedfavorably citedand
guoted at lengtkhis court’'s summary judgment decistethe very decisioit attacks in itRule
56(f) briefin this case-in arguingthat the retiree plaintiff there was an RLA “employee” under
Day and that the plaintiff's challenge to the change to the pass travel program wa®# “mi
dispute unde€onrail. De Vera v. United Airlines, IncNo. C 12-5644-B, Doc. 52 at 1719 &
n.5(N.D. Cal. Dec. 30, 2013)Uniteds continued effortn this suit tochallengepositionsthat
Uniteditself embracedn concurrentmaterially identical litigation is, to put it mildly,

perplexing, particularly givethat the same law firmepresents United in both cases.



Not quiteasperplexing, given that shepgo se is thatSantiago appears to haneversed
herselfon the question whether her underlyingpdite with United-whether the airlins
change to the gatravel progranviolatedthe CBA—should be submitted to the System Board,
now arguing that thiscourt is not without power to decide this cabetause the System Board
lacks authority to redress her grievan@mc. 193 at 2-3capitalization omitd). Santiago’s
new position on whether this court should resolve that underlying dispute now aligns with
Uniteds, which previouslyasked this court to serve as a “gatekeeped’dectide the suit on the
merits 969 F. Supp. 2dt961.

This raises the questi whether, with both parties nawagreement, #hcourt can
decide the merits ddantiago’schallenge to the change in the pass travel progfme Supreme
Court has long held that the RL&\strictures are jurisdictionabeg e.g, Conrail, 491 U.S. at
302-04 (contrasting “major” disputepverwhich “the district courts have subjetiatter
jurisdiction” with a “minor” dispute, over which “[fje Board (as we shall refer to any
adjustment board under the RLA) has exclusive jurisdigtjdnion Pac. R. Co. v. Sheehan
439 U.S. 89, 93 (197&per curiam)Bhd. of Locomotive Eng’rs v. Louisville & N. R. C&73
U.S. 33, 38-39 (1963). And of courgetpartiesannot by consemonfer subject matter
jurisdiction that the court does not havigee ETCv. Schor478 U.S. 833, 851 (1986).

Complicating the picturenoweverjs the Supreme Court’s relatively recent decision in
Arbaugh v. Y&H Corp.546 U.S. 500 (2006yyhich articulates “clear statement” rule for
determining whether a statute is juriscbotal: “If the Legislatureclearly stateghat a threshold
limitation on a statute scope shall count as jurisdictional, then courts and litigants will be duly
instructed and will not be left to wrestle with the issBeit when Congress does not rank a

statutory limitation on coverage as jurisdictional, courts should treat the tiestias



nonjurisdictional in charactér.ld. at 515-16 (footnote and citation omitted, emphasis added).
Nothing in § 184'clearly stateSthat its provisiondimit the jurisdictionof federal district courts
and so undeArbaughthe statutevould appeamnot toimplicate subject matter jurisdictiorbee
Union Pac. R. Co. v. Bhd. of Locomotive Eng’'rs & Trainmen Gen. Cofwljustment, Cent.
Region 558 U.S. 67, 81-84 (2009) (holditwatthe conferencing requirement of 45 U.S.C.

8 152, Second, Sixth, amértain procedural rules promulgated by the National Railroad
Adjustment Board (the analog in the railroad industry to System Boards in the aidustry)
under the authay granted byd5 U.S.C. § 15First (v), arenot jurisdictional undefArbaugh.

And if 8 184is not jurisdictionalthe courthasthe power to resolve the merits®dntiagos
claimthat United’schange to the pass travel prograislated the CBA.

To take ths route is tempting, becausesolving that claim on the merits would dpgte
simple It is undisputed that § 4.M of the CBA, which governs the pass travel progiees
only that thegprogram“will not be substantially changed or discontinuedimyithe term of this
Agreement without first advising the Union the reason therefor and affordinghtbe &h
opportunity to confer with the Compainy969 F. Supp. 2dt958. United has interpreted § 4.M
to give it the unilateral right to change the gnam without union or employee approval, so long
as itfirst advises and then confers with the unidimd. In fact Unitedhasthrough the years
madenumerousunilateral change® the program, pursuant to 8§ 4.NMhid. And before
implementing the challenged modification to the pass travel program, a Unitedl ofiet with
AFA representatives, who did not object to the changes or assert that they viol&@&dthe
Doc. 147 at T 43Moreover the System Boarth a2004written decisiorconfirmed that § 4.M
gives United the unilateral right modify the pass travel program dmeldthatan addendum to

the CBA did not change or restrict that rigiten as it applies to retireefsl. at 959 seeDoc.



131-5 (copy of the decision). That decision istksat to substantial deferenc&eeGunther v.
San Diego & A. E. Ry. Ca382 U.S. 257, 261 (1968)Certainly it cannot be said that the
Boards interpretation was wholly baseless and completely without reason. We halaethat
District Court and the Qot of Appeals as well went beyond their province in rejecting the
Adjustment Boards interpretation of this railroad collective bargaining agreerf)eitnderson
v. Natl R.R.Passenger Corp. (AMTRAKJ)54 F.2d 202, 203 (7th Cir. 1984jo succeed on thi
claim, plaintiff must show that the Boasdlecision is without foundation in reason or fact, or
wholly baseless and without rea8pftitations omitted)Cont’'l Airlines, Inc. v. Air Line Pilots
Assn, Int’l, 555 F.3d 399, 405 (5th Cir. 2009)udicialreview of [System Boarfdecisions
arising from the terms of [€BA] is narrowly limited, and courts should afford great deference
to arbitration awards. The standard for this review is among the narrowest knowfate &mel
flows from the RLAs prefeence for the settlement of disputes in accordance with contractually
agreedupon arbitration procedures.”) (internal quotation marks and footnotes omited).
these reason§antiago’s claim that United breached the CBA by changing the boardbnigypr
rulesof the pass travel programsplainly meritless, because no CBA provision présen
Uniteds doing so; to the contrargn its facehe CBAexpresslypermisit.

But the court will avoid taking this route, not least because the Supreme Court has neve
repudiatedConrail in light of Arbaugh SeeState Oil Co. v. Khgrb22 U.S. 3, 20 (1997)[I] tis
this Court’s prerogative alone to overrule one of its precedgnthited States v. Blagojevich
612 F.3d 558, 562 (7th Cir. 2010) (“[T]he Supreme Court often reminds other judges that they
must follow all of its decisions, even those that seem incompatible with more recgniirtile
the Justices themselves deliver the coup de gracHd), to the court’s knowledgkas the

Seventh Circuit or any otheircuit held that § 184 is no longer jurisdictional. In addition, the



courthesitateto undermine the RLA’s comprehensive statutory schemeerfactingthe

RLA], Congress endeavored to promote stability in labor-management relations in thtamtnpor
national industry by providing effective and efficient remedies for theutsolof railroad-
employee disputes arising out of the interpretation of collett@rgaining agreements.

Congress considered it essial to keep these sxalled ‘minor’ disputes within the Adjustment
Board and out of the courtsSheehan439 U.S. at 94.

That said, the court will not enjoin United to condandiitrationbefore the System Board
because, as United also argued in its Rule 56(f) brief, Doc. 188 at 11-12,3&A1i9go
indisputably failed to exhaust the statutorily required precursors to admtrdtihe RLA
requiresunionized airlineemployees t@ursuegrievancesin the usual manner”; only if a
satisfactory esolution cannot be reached ntag grievancéhenproceed to arbitratiobefore an
adjustment board. 45 U.S.C. § 184 (providing for employee grievances to “be handled in the
usual manner”; “but, failing to reach an adjustment in this manner, the disputé® mefgrred
by petition of the parties or by either party to an appropriate adjustment obiefe, it is
undisputed that the “usual manner” included thidif\g of] a worksheet with theqFA], setting
forth the basis for the dispute within 60 calendar days after the Flight Atiiés)ideeasonalgl
would have knowledge of the disptitddoc. 169-5 at 6.

As noted above, Santiagpelievesthathercall to John Nelson, United’s lawyesatisfied
this requirement. Doc. 18Bat 4; Doc189 at 12 Butby Santiago’sown accountherfirst
written notice to theunionwas on December 5, 2011, when she sent the letter to Davidowitch.
Doc. 188-2at 5. December i muchmore than 60 calendar daysig about 25Qcalendar days
after March 30, 201hen Santiagdirst learned otthe change to the prograrthid.

Construing théetterto Davidowitchas Santiago’s attempt tble a worksheetith the

10



[union]’—that is, viewing the letter in a light most favorable to Santagas undisputed that
Santago missed the 60ay deadlindy a wide margin. Even the August 2011 letters to Nelson
and Smisek (who are United executives, not upersonnel) were sent well aftidre 60eay
deadlinehad expired As for thetelegphone conversation with Nelson, no reasonédatdinder
could conclude tha phone callto a United official satisfestherequirement tdile a worksheet
(whichimpliessomethingn writing) with theunion SeeCitadel Grp. Ltd. v. Washington Rég’
Med. Ctr, 692 F.3d 580, 587 (7th Cir. 2012When the material facts are not in dispte
existence and interpretation of a contract are questions of law that the couktcrdg/on a
motion for summary judgment;”s. J. Groves & Sons Co. v. Int'l Bhd. of Teamsters,
Chauffeurs, Warehousemen & Helpers of Am., Loca) 62Y F.2d 1241, 1244 (7th Cir. 1978)
(“Disputes over interpretations of ‘just cause’ provisiomghe CBA] are resolvable by
summary judgment where there is no genuine issue of material.fact.”)

Santiago, as an RLA “employee” und2ay, hadthe rightto demand arbitration befer
the System Boardee969 F. Supp. 2d at 966-69, but that right was conditioned on her following
the RLA’s prearbitration procedures, whigheans shevas required tabide by—that is,
exhaust-thecarrier’'s internagrievance proceduresSee45 U.S.C. 8853 First(i),184; Union
Pac. R. Cq.558 U.S. at 78‘In keeping with Congressiim to promote peaceful settlement of
minor disputes, the RLA requires employees and carriers, before resoréirigtration, to
exhaust the grievance procedures specifigtle collectivebargainng agreement (hereinafter
CBA).”); Transcon. & W. Air v. KoppaB45 U.S. 653, 662 (1953) (holding that an airline
employeewas required to show that he had exhausted the very administrative procedure
contemplated by the Railwdyabor Act. In the instant case, he was not able to do so and his

complaint was properly dismiss€d Bhd. of Locomotive Eng’rs & Trainmen v. Union Pac. R.

11



Co, 707 F.3d 791, 793 (7th Cir. 201@3Before taking a grievance to the Adjustment Board, the
employee or his union must exhaust the emplayarternal grievance procedurgsKulavic v.
Chi. & lll. Midland Ry. Cq.1 F.3d 507, 512-13 (7th Cir. 1993ursuant to the RLA, a minor
dispute must first be handled through the railroad’s usual internal dispute resolution
procedures); Kozy v. Wings W. Airlines, In@9 F.3d 635, 639 (9th Cir. 199@}ating that the
RLA “generally requires exhaustion of internal grievance procedures for all ‘chgpartes’™)
Larsen v. Am. Airlines, Inc313 F.2d 599, 600-03 (2d Cir. 1963) (holding thptlot’s failure to
meet the 1@ay appeals deadline specified in the CBA'’s internal grievance procentaohsded
judicial intervention)Archibald Cox, Rights Under A Labor Agreemeh§9 Harv. L. Rev.
601, 647-48 (1956} Even if it is assumed that individual employees have sufficient interest in a
collective agreement to maintain an action to remedy violations causing péossnihe
individual plaintiff is required to show that he has exhausted his remedies undentfaet
before seeking judicial interventidh As the Supreme Court put itVfaca v. Sipes386 U.S.
171 (1967)“Since the employée claim is based upon breach of the collective bargaining
agreement, he is bound by terms of that agreement which govern the manner in which
contractual rights may be enforcedor this reason, it is settled that the emplayesst at least
attemptto exhaust exclusive grievance and arbitration procedures established byy#ueitgr
agreement.”ld. at 184 (emphasis added).

Because Santiagtdid notexhaust the internal grievance procedures, the eolliriot
enjoin United to submit to arbitratidrer chdenge to the pass travel prograBee Wion Pac.
R. Co, 558 U.Sat 73, Bhd. of Locomotive Eng’rs & Trairen, 707 F.3cat 793 This result is
consistent withthe result recentlyeached by asther district court ira materially identical

retiree pass travel program caSeeWyatt v. United Airlines, Inc2014 WL 3955078, at *5
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(E.D.N.C. Aug. 13, 2014(granting United’s motion to dismiss a retired flight attendant’s
request for an injunction compelling arbitration before the System Board belcaysaintiff
“fail[ed] to allege that she has presented the dispute to the ‘a@rimernal grievance system, a
statutory precondition to arbitration under the RLA

Whether a retirebas a meaningful ability to proceed “in the usual manner” thrtwgh
internal grievance process matytimesbe debatable The Suprem€ourt hasheld that federal
courts may takgurisdiction overeven“minor” disputesunder circumstancésvhere the effort to
proceed formally with contractual or administrative remedies would béyhble.” Glover v.
St. Louis-San Francisco Ry. €893 U.S. 324, 330 (1969). Without the ABAupport, it is
unclear whetheBantiagowvould have hdan effective means of vindicating her rights in the
internal grievance proceedingSeed. at 327 (holding that judicial interventiaa warranted
wherethe company and the union “are working ‘hand-in-glote’thwart the employees’
efforts). Consistent wittGlover, in Brotherhood of Railway, Airline & Steamsi@Qberks v.
Atchison, Topeka & Santa Fe Railway G847 F.2d 403 (7th Cir. 1988), the Seventh Circuit
noted thafederal courtsnaytake*jurisdiction in cases in which the extrajudicial dispute
resolution framework of the RLA is either unavailablen&ffective” such as when both the
employer and the union are adverse to the emplogeat 410-11see alsdGraham v. Bhd. of
Locomotive Fiemen & Enginemer838 U.S. 232, 234, 240 (194@nding federal jurisdiction
over a labor dispute where the uniorefjotiated agreements andaagements with the southern
railroads which discriminate against colored firefhexplaining that there is othing to
suggest that, in enacting the subsequent Railway Labor Act provisions ..., Contgedsd to
hold out to them an illusory right for which it was denying them a refiyeBype v. Spector

Freight Sys., In¢.679 F.2d 685, 690 (7th Cir. 1982Where an internal union appeals procedure
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cannot result in ... an award of the complete relief sought ..., exhaustion will not be required
with respect to either the suit against the employer or the suit against thg (intemal
guotation marks omittedBrady v. Trans World Airlines, Inc401 F.2d 87, 96 (3d Cir. 1968)
(holding that federal courts have jurisdiction to hear a dispute “which pits an emplysjiest
his union and his employéms “[o]therwise ... the very parties whose power he challenged,
would have the additional power of deciding whether they had exercised it in a proper’manner
But there is no need to resolve whether that exception to the System Board’s exclusive
jurisdictionapplieshere for Santiago was obligated tat‘leastattemptto exhaust exclusive
grievance and arbitration procedures established by the bargaining agréeviaea 386 U.S.
at 184 (emphasis addegjee alsdRepublic Steel Corp. v. Maddd79 U.S. 650, 653 (1968)it
cannot be said in the normal situation, tt@ttract grievance procedures are inadequate to
protect the interests of an aggrieved employee until the employee hagedtéonmplement the
procedures and found them’scEmswiler v. CSX Transp., InG91 F.3d 782, 791 (6th Cir.
2012) (requiring uner the RLA ‘a clear and positive showing of futility before excusing a
failure to exhaust... It is insufficient to show that a party subjectively thought procedures
would be futile”) (citations omitted)Pyles v. United Air Lines, Inc79 F.3d 1046, 1052 (11th
Cir. 1996)(“Even given the alleged recalcitrance of the union, ... Appellant should first have
attempted to pursue his grievance before a system board of adjustment individuaitls (or
counsel) and without any union assistancel]t was Pylesobligation to make an attempt to
have his case heard there before resorting to federal couiti§ she failed to do in a timely
manner. And even if the court were wrong in so holdingven if Santiagalid attempt to
exhaust and was foiledr even ifSantiago should for some reasba excused from even

attempting to exhaustthe resultwould be not a compelled arbitration, but a decitipthe
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court on thamerits of herchallenge to the change to the pass travel program. As explained
above, sucla decison would be plainlyadverse to Santiago.
Conclusion

For the foregoing reasons, Uniteceistitied to summary judgment.

December 292014 %‘] :

United States District Judge
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