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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

VALERIE LAWHON-DAVIS,

Plaintiff,
No. 12 C 182
V.
JudgeSara L. Ellis
REASSURE AMERICA LIFE INSURANCE
COMPANY,

— N N N N e

Defendant

OPINION AND ORDER

In her latest attempt to recover benefits from her husband’s life insurali@egating
back to 2001Plaintiff Valerie LawhorDauvis filedthis suit againsReassure America Life
Insurance Company (“Reassuré”)n a prevous suit filed in state court, the lllinois Appellate
Court found that Reassure could not rescind the policy based on alleged misrepoesahtati
Lawhon-Davis’ husband made in the insurance application. Her complaint includes fdaim
breach of contragfraud, violation of the Illinois Consumer Fraud and Deceptive Business
Practices Act (“ICFA”), bad faith, negligent misrepresentation, unjugtlenent, and
declaratory judgmerft The parties have filed crossotions for summary judgment [75, 79];

although the motions are not dispositive of Lawlmavis’ entire complaint. Because the

! In September 2012, Reassure was sold to Jackson National Life Insurance Codgukspit
National”). Reassure was merged into Jackson National on December 31, 2812ouftwill continue
to referto Reassure in this opinion.

2 The complaint also included class action allegations, but on February 23, 2006uthgranted
Reassure’s motion to dismiss LawHDavis’ class action allegation§eeDoc. 59. As a result, Count IX
of the complaint (entitled “class action”) is no longer pending.

% Neither party has moved for summary judgment on Lavibavis’ claims for negligent

misrepresentation (Count VII), declaratory judgment (Count VIII), or agaschment (Count XI).
These claims remaipending.
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lllinois Appellate Court rendered a final judgment and the remaining elewfecdiateral
estoppel are met, Reassure’s motion for summary judgment is denied and L2avhen-
prevails on her breach of contract claim. Additionally, because Reassure legal basis to
continue to contest the policy in this litigatiafterthe lllinois Appellate Court’s decision,
Lawhon-Dauvis is entitled to section 155 damagest LBwhorDavis’ motion is denied with
respect to her fraud and ICFA clailmscauseshe has not properly supported that request with
evidence or legal argument.
BACKGROUND

Reassure, which was at the time knowrhasMidland Insurance Compafgnterednto
an agreement with Bank One Bank in May 1996 to provide group life insurance to Bank One
Bank customers. One of those customers was Marion Davis, who applied for life issuranc
under theReassurgroup policy on May 10, 1999. In filling out the custoraeroliment form,
he indicated that he had not smoked cigarettes within the previous twelve mn@yigning,
Davis acknowledgetlinderstand[ing] that the rates for the insurance applied for are based on
[his] smoking habits.” Doc. 77-2 at 9. ldsoacknowledged that “[i]f [he] misstate[d] these
habits, the insurance may be voidabldRgassure].”ld. On June 15, 199®Reassur¢hen
issued Davis a certificate of group insurance (numberZlD®871) under Group Insurance
Policy 96-0001 (the “Group Policy”) for $50,00€ollectively, the “policy”) Davis designated
LawhonDavis as the beneficiary of the coverage. Both the certificate and the Grauypsfate
the following regarding the incontestability of life insurance:

Except for fraud, no statement made by an Insured Person will be
used to contest the validity of that Insured Person’s insurance after

his or her insurance has been in force prior to the contest for a
period of two years during his or her lifetime; nor unless it is

* The Court will refer to the Midland Insurance Company throughout this opisiReassure.
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contained in a written instrument signed by the Insured Person
making the statement.

Doc. 77-1 at 6Doc.77-2 at 5.

Davis died on May 2, 2001, less than two years after the effective daepolity.
LawhonDavis made a timely claim for benefit©n December 4, 200Reassurelenied
Lawhon-Davis’ claim, taking the position that Davis misrepresented his smoking, vatith
deniedReassure¢he opportunity to properly evaluate his application and thus required the
policy’s rescission The letter enclosed a che&{unding all premiums that Davis had paid,
including interest, and stated that cashing the check const#ctegtance of the rescission.

Instead of accepting rescission, LawHaavis, acting through counsel, demanded
payment under the policy on April 17, 2002. Lawhoawvis arguedhat thepolicy’s
incontestability provision precluddReassurérom contesting theolicy’s validity. Reassure
responded on August 8, 2002, again denying Lawbawis’ claim and reiterating the
conclusions reached Reasste’s December 4, 2001 denial letter.

On April 18, 2003LawhonDauvis filed suit against Reassure in state court, seeking to
enface the policy. Reassure answered the complaint on May 28, 2003, asserting
misrepresentation as an affirmative defensepanduing a counterclaim for rescission. Lawhon-
Davis ultimately dropped her affirmative claim, and the case proceeded to tRabssure’s
counter-claim for rescission. The trial court entered judgment in Reasswer'srescinding the
policy. The lllinois Appellate Court reversed in an order issued June 3, 2008. Reassure’s
petition for leave to appeal to the lllinois Supreme Court was denied on September 24, 2008.
The lllinois Appellate Court assessed the cost of the appeal ($975.05) agaissir&easluly

25, 2008. To date, Reassure has not paid Lawhon-Davis any amount.



Lawhon-Dauvis filed this action on December 5, 2011 in state cR@dssureemoved

the caseo this Court on the basis of diversity jurisdiction.
LEGAL STANDARD

Summary judgmet obviates the need for a trial where there is no genuine issue as to any
material fact and the moving party is entitled to judgment as a matter oFeEdhR. Civ. P. 56.
To determine whether a genuine issue of fact exist$; dlet must pierce thdgmadings and
assess the proof as presented in depositions, answers to interrogatoriesoasnaisd
affidavits that are part of the recorBed.R. Civ. P. 56 & advisory committee’s noteghe party
seeking summary judgment bears the initial burden of proving that no genuine issueriaf mate
factexists Celotex Corp. v. Catretd77 U.S. 317, 323, 106 S. Ct. 2548, 9Ed. 2d 265
(1986). In response, the non-moving party cannot rest on mere pleadings alone but must use the
evidentiary tools listedbove tadentify specific material facts thaemonstrate genuine issue
for trial. 1d. at 324;Insolia v. Philip Morris Inc, 216 F.3d 596, 598 (7th Cir. 2000)though a
bare contention that an issue of fact exists is insufficient to create al fdisjpute Bellaver v.
Quanex Corp.200 F.3d 485, 492 (7th Cir. 2000), theutt must construe all facts in a light
most favorable to the non-moving party and draw all reasonable inferencespartigatfavor.
Anderson v. Liberty Lobby, Inet77 U.S. 242, 255, 106 S. Ct. 2505, 9Ed. 2d 202 (1986).
The same standard applies when considering enaé®ns for summary judgmenint’l Bhd. of
Elec. Workers, Local 176 v. Balmoral Racing Club, ,I283 F.3d 402, 404 (7th Cir. 2002).
Therefore, wheronsidering Lawhomavis’ motion for partial summary judgment, the Court
views all evidence in the light most favorableReassureand when consideririg@eassure’s

motion, the Court views all evidence in the light most favorablestwhonDavis Id.



ANALYSIS

Effect of thelllinois Appellate Court’s Ruling

The parties contest whether the lllinois Appellate Court’s opinion, whigrsedhe
trial court’s decision on Reassure’s counterclaim for rescission and found tpatittyevas not
contestablat the time Reassure sought rescission, has any preclusive effect in thisritiga
Reassure’s entimmotion for summary judgment is premised on the arguthanthe lllinois
Appellate Court opinion has no preclusive effect.

The Court applies lllinis preclusion principlebecause the lllinois state court rendered
the order to whicthawhonDavisseeks to give preclusive effe®ee28 U.S.C. § 1738;
Chicago Title Land Trust Co. v. Potash Corp. of Saskatchewan Sale664d-.3d 1075, 1079
(7th Cir. 2011). Although the parties discuss rethjudicataand collateral estoppel
interchangeably, only collateral estoppel is relevant because the same cause of action
decided in the state court case (rescission) is not asserteddudiegeral estppel applies if (1)
the issue decided in the prior action is identical to that presented in this actitherévas a
final judgment on the merits in the prior action, and (3) the party against whom essoppel
asserted was a party or privy to the prior actionte A.W, 896 N.E.2d 316, 321, 231 Ill. 2d 92,
324 1ll. Dec. 530 (2008). Reassure argues that Lawhon-Davis cannot take advantage of
collateral estoppddecause there was no final judgment in the state court action.

“A judgment is final if it determines the litigation on the merits so that if affirmed the
only thing remaining is to proceed with the execution on the judgm&ulph v. Bd. of Educ. of
DePue Unit Sch. Dist. No. 103 of Bureau CouAB0 N.E.2d 147, 149, 84 Ill. 2d 436, 50 III.
Dec. 830 (1981). Here, the lllinois Appellate Court reversed the circuit courtsateavithout

an accompanying order remanding the case to the circuit court. This meahs thiabis



Appellate Court judgmemas finalandno further proceedingsere requiredor possible in

circuit court® Glens of Hanover Condo. Ass’'n v. Carhi6eN.E.3d 856, 8558, 2014 IL App
(2d) 130432, 379 Ill. Dec. 528 (2014) (lllinois Supreme Court Rule 369(b) provides thaalthe
court does not have jurisdiction owgecase that is reversed without a remabd)an/Jupiter,

Inc. ex rel. JRC Midway Marketplace, L.P. v. Draper & Kramer,,1865 N.E.2d 442, 448, 372
lIl. App. 3d 362, 310 Ill. Dec. 118 (2007) (“[W]here a judgment is revevgddno order
remanding the casét cannot be reinstated in the court which entered the judgment from which
the appeal was taken * * *.” In other words, following a reversal without remand, dhedurt

is not revested with jurisdiction over the cagerhission in original{quoting Watkins v.

Dunbar, 149 N.E. 14, 15, 318 Ill. 174 (1935)The presendtate court case thus

distinguishable fronRelph where the appellate court reversed and remanded the case to the
circuit court with directions, leaving the circuit court tdeerjudgment that conformed the
appellate court’s opinion. 420 N.E.2d at 148¢ alsd®SL Realty Co. v. Granite Inv. Cd427
N.E.2d 563, 570, 86 Ill. 2d 291, 56 Ill. Dec. 368 (1981) (distinguishing between ouavghnsal
and reversal with remanuoh which case “the circuit court can take only such action which
conforms to the judgment of the court of reviewHere,because there was no order to remand
the case to the circuit court, the judgment was final when entered by the appeltat&ee
Indep. Voters of Ill. v. lll. Commerce Comm510 N.E.2d 850, 856, 117 lll. 2d 90, 109 Ill. Dec.
782 (1987) (“The judgment of a reviewing court is final when enterdelS); Realty Co 427
N.E.2dat570 (“[W]hen a judgment is reversed by a court of review, the judgment of that court
is final upon all questions decided[.]Darkins v. Terminal R.R. Ass’n of St. Lqui&2 Ill. App.

246, 255 (1905) (where appellate court “has reversed a judgment for cause® goegngnérits

® Although the circuit court set the case for a status hearing upon redéieltiois AppellateCourt’s
mandate, doingo was error, albeit harmless becauseaction was taken at the status hearinpe case
according to the docket and Lawhon-Davis’ counsel.
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and the reversal shows an intention finally to decide the case upon the merits, suemjusigm
final one upon the facts constituting the cause of action and has all the cistrextegcessary
to constitute ites judicatd), aff'd, 77 N.E. 678, 221 Ill. 428 (1906).

Thus, the lllinois Appellate Court order was a final judgnienpurposes of collateral
estoppel. Reassure does not challenge the othexlénweents of collateral estoppel, which the
Court finds to be met here. Reassure was a party to the state court actidhnoihidppellate
Court found that the policy was not contestable at the time Reassure contested ariiesis’
alleged misrepresentationSeeDoc. 77-4 at 8, 19. This issue has also been raised by Reassure
throughseveral affirmative defensesan attempt to preclude Lawhon-Davis from recovering on
the policy. But because the issue was already decided by the lllinois#pgedurt against
Reassure, collateral estoppel pregétgassure from relitigating the issue here.

Thus, the Court will not address Reassure’s arguments that Davis’ wakcyoidable
because hallegedly misrepresented his smoking history on his life insuramglecation The
lllinois Appellate Courtilreadydeterminedhat Reassure is barred from making such
argumers.® Id. This includes Reassure’s argument that the policy is voidable due to fraud.
Although the incontestability provision in the policy provides that fraud is an exceptiba t
two-year contest requiremertlie lllinois Appellate Court statedsteadthat “Section 231.1(B)
provides for only two exceptions to the requirement that a validity contest be mhuotetwd

years: for (1) contests based on nonpayment of premiums and (2) contests based ldy frgibi

® Reassure argues that the lllinois Appellate Court’s reading @i¢batestabilityprovision is contrary to
lllinois law, butthis chdlenge to that reading is not appropriate here. Reassure petitioned éotdeav
appeal the lllinois Appellate Court’s decision, and that petition was deniedsuReaid not pursue
further action with respect to the Illinois Appellate Court’s decision. TthesCourt and Reassure are
bound by the lllinois Appellate Court’s final decision on the isssee People v. Coulter99 N.E.2d
708, 719, 345 lIl. App. 3d 81, 278 lll. Dec. 843 (2003) (“[W]here the parties and issues samthehe
federal cairt's decision is binding and the doctrineres$ judicataapplies, even when the state court
believes the federal court is in error.”).



coverage. Neither exception appliesehend. at 9-10 (citing 215 Ill. Comp. Stat. 231.1(B)
(West 2006)).With its fraud argument here, it appears that Reassuamv attempting to
challenge Davis’ eligibility for coverage based on his alleged misrepatieendn thepolicy
that he was aan-smoker.SeeDoc. 7 at 31 (“Where the policyholder commits a fraud during
the insurance application process &its to qualify for insuranceand the policyholder then
dies during the contestable period of the policy, the insurance policy remaiestabld.”
(emphasis added)). But because the lllinois Appellate Court alreang tbat Davis’ eligibility
was not at issuand that Reassure was only challenging validity based on these alleged
misrepresentation®eassure cannattemptsuch arend run around the lllinois Appellate
Court’s finding of incontestability by asserting thdtavisactually at issue is eligibility. Thus,
the Court refuss to consider Reassuraiggumens regarding eligibility anthevalidity of the
policy, meaning thaReasure’s motion for summary judgment is denied.

Il. Breach of Contract (Count I)

LawhonDavis seeks summary judgment on her breach of contract claim, arguing that al
obligations under the insurance policy were performed but that Reassure tridachaicy by
failing to paythe benefits due upon Davis’ death. Lawliavis relies on the lllinois Appellate
Court’s finding that Reassure cannot contest the validity of the policy in artpahBeassure
has no defense to this claim. Reassure relies smhelg claim that Davis’ policy was voidable
because he allegedly misrepresented his smoking history on the application, but th@a€our
already found that Reassure is precluded from making this arguReassure’s litigation tactic
ultimately leads tahe conclusion that summary judgment on the breach of contract claim is

granted for Lawhormavis.



To establish breach of an insurance contract under lllinois law, Ladaeis-must
establish (1) the existence of a valid, enforceable contract; (2) parfoentry Davis; (3) breach
by Reassure; and (4) resulting injufage v. Am. Gen. Life Ins. C&3 C 6979, 2014 WL
7185290, at *3 (N.D. Ill. Dec. 11, 2014). As already discussed above, the insurance policy is
valid and enforceable. Davis paid the premiums for his policy through the time of this deat
Lawhon-Davis made a timely claim for benefits under the policy. But Reassute thés day
refused to pay the benefits due under the policy to Lawhon-Davis, wheignaed as the
beneficiary of the policy, causing her injury. Having established a breachmilibye and
facing no viable defenseksawhonDavisis entitled to judgmern her breach of contract claim.
1. Misrepresentation (Countsli, 1, IV) and Violation of ICFA (Count V and VI)
LawhonbDaviscontends that Reassure violated ICFA and committed common law fraud
because the incontestability clause included in the policy and in the denralli@ttet comply
with 215 Ill. Comp. Stat. 5/231.1(BSpecifically, relying on the lllinoig\ppellate Court’s
opinion, LawhorDavis argues that Reassure failed to include “the statutorily mandateddangua
‘validity of the policy shall not be contested, except for pagment of premiums, after it has
been in force for two years from its date of issue.” Doc. 80 at 11 (quoting Doc. 77-4 at 9).
To prevail orherfraud claim,LawhonDavismust establish that (Beassurenade a
false statement or omission of material factR@assur&new of or believed in its falsity, (3)
Reassuréentended to induce Davis (or Lawh@avis)to act, (4) Davis (or Lawhobavis)acted
in reliance on the truth dteassure’statements, and (5) damages resulted fronréiance.
Weidner v. Karlin 932 N.E.2d 602, 605, 402 Ill. App. 3d 1084, 342 Ill. Dec. 475 (2010).
LawhonDavismust provéherfraud claim by clear and convincing evidence, and the Court is to

evaluate the evidence presented on summary judgment “through the prism of the substantive



evidentiary burden.Liberty Lobby 477 U.S. at 254]PMorgan Chase Bank, N.A. v. Asia Pulp
& Paper Co, 707 F.3d 853, 864 (7th Cir. 2013) (applying clear and convincing standard in
affirming summary judgmertismissal of fraud claim)ss’'n Benefit Servs., Inc. v. Caremark
RX, Inc, 493 F.3d 841, 853-54 (7th Cir. 2007).

To prevail on hetCFA deceptive practicedaim, LawhonDavismust establish that
(1) Reassure committed a deceptive act or practice, (2) Reassure irfanidadis (or Lawhon-
Davis) torely on the deceptive practice, (3) the deceptive practice oddartbe course of trade
or commerce, and (4) tlieceptive practicproximatelycaused.awhonDavis’ injury. Cocroft
v. HSBC Bank USA, N.,A796 F.3d 680, 687 (7th Cir. 2015). A showing of reliance is not
required. Id. “[A] statement is deceptive if itreates a likelihood of deceptiontas the capacity
to deceive.”Bober v. Glaxo Wellcome PL.€46 F.3d 934, 938 (7th Cir. 2001).

In seeking summary judgment on her common law fraud and ICFA claims, Lawhon-
Davis has the burden to establish that tiere material dispute as to all elements of both
claims. See Hotel 71 Mezz Lender LLC v. Nat'l Ret. Fuiv8 F.3d 593, 601 (7th Cir. 2015)
(“Where .. . the movant is seeking summary judgment on a claim as to which it bears the burden
of proof, it mustay out the elements of the claim, cite the facts which it believes satisfies these
elements, and demonstrate why the record is so one-sided as to rule out the prosypiaag af f
favor of the non-movant on the claim.”But LawhonrDavis only argues that she has met these
elements in a cursory fashidailing to even set out the required elements of a common law
fraud claimand explain how all the elemerits both claimsare met Consequently, Lawhon-
Davis’ failure to meet her evidentiary burdearants denial of her request for summary
judgment on théCFA and common law fraud claimgthout needing to addreBeassure’s

arguments Seeld. at 6AL—02 (district court properly denied movant’'s motion for summary
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judgment, where movant did not even cite relevant standard or applpdtsari the record)
Johnson v. Hix Wrecker Serv., In651 F.3d 658, 662 (7th Cir. 2011) (“A party opposing
summary judgment does not have to rebut factual propositions on which the movant bears the
burden of proof and that the movant has not properly supported in the first insteBieerd);

Club v. Franklin County Power ofll] LLC, 546 F.3d 918, 925 (7th Cir. 2008) (for a plaintiff to
prevailon a motion for summary judgment, “a plaintiff cannot rely on mere allegations but must
support each element by specific facts via affidavits or other evideriRegssure’s response is
also lackingas it argues, for examplthat its policy language was approved by the lllinois
Department of Insurandmut does not providany evidentiarysupport for that assertiorkurther
althoughit may be true that LawheDavis’ ICFA daim is barred by the statute of limitatioms

that the fraud and ICFA claims fail for other reasons, Reassure has not mosechiary
judgment on theeclaimson those basegrecluding the Court from entering summary judgment
for Reassure on a potentially meritorious argum&ae Hotel 71778 F.3d at 602—-03 (denial of
summary judgment does not automatically mean that summary judgment is warrattied fo
opposing partyy. Instead of addressing these non-final issueses®hrching andonstructing
arguments for thparties the CourdeniesLawhonDavis’ motion for summary judgment dine
common law fraud and ICFA claim&ee Nelson v. Napolitan657 F.3d 586, 590 (7th Cir.

2011) (the court is not “obliged to research and construct legal arguments fa, @epiecially

when they are represented by counsé&bgl Pozzo v. Basic Mach. Ca@63 F.3d 609, 613 (7th

Cir. 2006) (“An advocate’s job is to make it easy for the court to rule in his clients[.]”).

"Nor is the Courtwilling to sua spontgrant summary judgment for Reassure on any of the biaséses
in respone to LawhorDavis’ motion for summary judgmenSee Hotel 71778 F.3cat 602—-03
(although the Court has authority to enter summary judgment on its own motion, firouvide the party
notice of the possibility and a reasonable opportunity to respoed teliere . . the party has already
sought and failed to obtain summary judgment in its favor”).
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IV.  Bad Faith—Section 155 DamagegfCount X)

Section 155 damages are appropriate if an in®uagetions with respect to a claim made
under a policy are “vexatious and unreasonab&rdmer v Ins. Exch. Agen¢¥75 N.E.2d 897,
902, 174 1ll. 2d 513, 221 |ll. Dec. 473 (1996). But they may not be awarded if “(1) there is a
bona fide dispute concerning the scope and application of insurance coverage; (2jréne ins
asserts a legitimate policefiénse; (3) the claim presents a genuine legal or factual issue
regarding coverage; or (4) the insurer takes a reasonable legal positionmsettled issue of
law.” Citizens First Ndt Bank of Princeton v. Cincinnati Ins. G&200 F.3d 1102, 1110 (7th
Cir. 2000) (citations omitted). A “bona fide” dispute is one that is “[r]eal, acjealjine, and
not feigned.” Am. States Ins. Co. v. CFM Constr. (3323 N.E.2d 299, 308, 398 Ill. App. 3d
994, 337 Ill. Dec. 740 (2010) (alteration in original) (qugtBlacKs Law Dictionary 177 (6th
ed. 1990)). Determining whether conduct is vexatious or unreasonable is a factuahquest
determined by looking at the totality of the circumstan&@se Med. Protective Co. v. Kis07
F.3d 1076, 1086 (7th Cir. 2007). But it is a question for the Court, not aAmy Safety Cas.
Ins. Co. v. City of Waukegain76 F. Supp. 2d 670, 704 (N.D. Ill. 2011) (finding insurer’s
conduct was vexatious and unreasonable on motion for summary judgseend)so Horning
Wire Corp.v. Home Indem. Cp8 F.3d 587, 590 (7th Cir. 1993).

LawhonDavisclaims that Reassure acted unreasonably in three respects: (1) in
continuing to contest the validity of the policy despite the lllinois Appellate Saletision, (2)
in requiring Lawhonbauvis to file multiple lawsuits to recover on the policy, and (3) in asserting
allegedly unfounded arguments to the lllinois Appellate Court. Although certaimants that
Reassure asserted to the lllinois Appellate Court did not prevail, the Court doeslribafithey

were presented in bad faith, or that the fact that it lost on the issue of induhtestekes it
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liable for section 155 damageSee Am. States Ins. C823 N.E.2d at 308 (insurer not liable for
section 155 damages “merely besaut litigated and lost the issue of insurance coverage”).
Additionally, the fact that LawhobBavis has fild two lawsuits to recover on the policy cannot
be blamed on Reassure, where LawbB@ws withdrew her claim for policy benefits in the first
suit. Although Reassure could have agreed to pay her the benefits outside of court after the
lllinois Appellate Court decision instead of requiring another suit, without mots the Court
cannot find as a matter of law that Reassure’s actions constitufaitha

But the Courtagresthat LawhorDavis is entitled to section 155 damages based on
Reassure’s assertion of the right to contest the policy in this litigationielgspfact that the
lllinois Appellate Court had already found otherwise in a case involving the sates.par
Reassure responds that the fact that the circuit court disagreed with thie Algpellate Court,
rescinding the policy in favor of Reassure demonstrates that Reassurespssagally
tenable. But the fact that tleecuit court found for Reassure prior to the Illinois Appellate
Court’s binding decision does nothing for Reasslareonce the lllinois Appellate Court’s
decision became finaReassure had no viable ground to withhold payment on the policy.
Reassures conduct after that decision became final, arguing to this day that thesippellate
Court decision was not a final judgment and that as a result it can contest thelpstiitg clear
law to the contrary, was vexatious and unreasoratdevarrans an award of section 155
damage$. See Statewide Ins. Co. v. Houston Gen. Ins.926. N.E.2d 611, 625, 397 IIl. App.
3d 410, 336 Ill. Dec. 402 (2009) (“Section 155 permits the court to award reasonable attorney
fees and costs to an insured who encounters unnecessary difficulties when an itfsuétsy

policy benefits.”) Siwek v. White905 N.E.2d 278, 282, 285, 388 Ill. App. 3d 152, 328 Ill. Dec.

® Reassure’s bad faith is also manifested by its failure to pay the appellate costs taatdt dxyetine
lllinois Appellate Court in 2008.
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744 (2009) (section 155 damages appropriate where, among other things, insurer continuously
refused to €cognize coverage and repleaded unviable affirmative defedaasy v. W. States
Ins. Co, 783 N.E.2d 37, 42—-43, 335 Ill. App. 3d 1109, 270 Ill. Dec. 462 (2001) (insurer’s
conduct was vexatious where there was a virtually identical case establisherageaynder
lllinois law). The amount of those damagea#l be determined once the remaining claims are
decided
CONCLUSION

For the foregoing reasons, Reassure’s motion for summary judgment [76igd.de
LawhonDavis’ motion for summary judgment isagted in part and denied in part. Judgment is
granted for Lawhormavis on her claim for breach of contract (Count I) and bad faith (Count
X). The amount of damages on the bad faith claim is to be determined in further proceedings
LawhonDavis’ claimsfor misrepresentation (Counts I, 1ll, and V), violation of ICFA (Counts

V and VI), negligent misrepresentation (Count VII), declaratory judgment (Gduptand

(

SARA L. ELLIS
United States District Judge

unjust enrichment (Count XI) remain pending.

Dated:December 8, 2015
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