Moore v. Wilson et al Doc. 106

INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

TIAWANDA MOORE,
Plaintiff,

V. 12 C 238
CITY OF CHICAGO, Chicago Palice
Officers JASON WIL SON, RICHARD
PLOTKE, and LUISALEJO,

JudgeJohn Z. Lee

Defendants.

N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Plaintiff TiawandaMoore has suedthe City of Chicagoand Chicago Police Officers
JasonWilson, Luis Alejo, and Richard Plotke pursuanto 42 U.S.C. 8§ 1983or violating her
constitutionalrights under the~irst and Fourth Amendmentt the U.S. Constitution,aswell as
under lllinois law for malicious prosecution. The City of Chicago, Alejo, and Plotke
(“Defendants”)havemovedfor summaryjudgment. For the reasongrovidedherein,the Court

deniesDefendantsimotion.

Eacts
The following facts are undisputed unless otherwise notedOn July 6, 2010, Officer
Wilson and his partner respondd to a police call regardinga domestic disturbanceat the
residenceof Mooreandher boyfriend. Defs.’ LR 56.1(a)(3)Stmt. {1 9-10. Forreasonghatare
unclear, after arriving at the scene Officer Wilson enteredMoore’s bedroomand found her
alone. Id. 1 12;PIl.’s LR 56.1(b)(3)(C)Stmt. § 2. Officer Wilson touchedMoore’s chestand
buttockswith both hands.Pl.’s LR 56.1(b)(3)(C)Stmt. § 2. After Moore quickly tookOfficer

Wilson’s handsff of her, Officer Wilson wrote down his phone numbesn a pieceof paper,set
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the paperon Moore’s bedandtold Moore notto tell anyonethat he gaveher his number.1d.
3.

Moore called 311to reporther allegationsagainstOfficer Wilson. Defs.’ LR 56.1(a)(3)
Stmt. § 14. Moore’scall prompted thenitiation of a complaint lodile, which wasthenassigned
to the Chicago Police Department’sinternal Affairs Division, id. { 15, which investigates
complaintsof misconductllegedagainstChicagopoliceofficers. Pl.’s LR 56.1(b)(3)(C)Stmt.q
4. The complaint logfile was assignedto SergeantPlotke, who then askedOfficer Alejo to
assisthim with the investigationDefs.’ LR 56.1(a)(3)Stmt. 1 15, 22.

On August 18, 2010, Moormet with SergeantPlotke and Officer Alejo to discussher
complaint. Defs.’ LR 56.1(a)(3)Stmt. 11 2325. Moore explainedthe details of wha had
happened, including hoWilson had touchedher body, aswell aswhereand how theincident
took place Pl’s LR 56.1(b)(3)(C) Stmt. § 7; see Defs.” Ex. C, Alejo Dep. at 36:18
(characterizingMoore’s complaintagainstWilson as one of“sexualabuse”) PlotkeandAlejo
explainedthat Moore hadwo choices. She couldsign aswornaffidavit, which would meanthat
the investigationinto Wilson’s conduct wouldjo forward, or sign a letter of declination which
would meanthatanyinvestigationwould notgo forward Defs.’ LR 56.1(a)(3)Stmt. § 32. She
showedthemthe pieceof paperthatWilson hadgiven her on which waswritten the name“Jay”
andWilson’s phone numberld. { 34. PlotkeandAlejo thenaskedherif shewantedto proceed
with thecomplaint,andshestatedthatshe did.Pl.’s LR 56.1(b)(3)(C)Stmt.{ 8.

At this point, Plotke and Alejo told Moorethatif shetried to takethe caseto court, she
probably would nowin. Pl.’s LR 56.1(b)(3)(C)Stmt. | 9. Plotkealsotold herthattheyalready
had spokento Wilson and his sergeantand Alejo statedthat they couldalmostguaranteghat

what Wilson did to her would neverhappenagain. Id. {1 10. Plotketold Moorethat*“if it does



happenagain,we will alreadyhave thdirst complaintonfile, butyou cansignoff onthis piece
of paperstatingthatyou no longemwantto proceedwith thecharges.You wantto dothat?” Id.
1 11. Alejo added “We don't feel like you shouldproceedwith chargesdueto thefact thatwe
alreadytalkedto thesergeanandtheofficer.” 1d. { 13.

Moorerepeatedherdesireto proceedwith thecharges Id. | 14. Sheaskedthemwhether
therewas a sergeanor supervisoin the buildingto whom she couldpeak. Id.  15. Plotke
respondedhathewasthe sergeanandno oneelsewouldtakehercase.ld. 1 16.

PlotkeandAlejo thenleft the room,andMoore leganto fill out theswornaffidavit. Id.
1917, 23. BecauseMoorefelt that PlotkeandAlejo wereattemptingto convinceherto dropher
complaintagainstWilson, sheactivateda recordingapplicationon her Blackberrycell phoneso
that she couldecod therestof theinterview. Id. § 23;Defs.’ LR 56.1(a)(3)Stmt. { 40;Pl.’s
Dep.at257:18-21.

The partiesdispute the sequence of teeentsthat followed. Accordingto Defendants,
PlotkeandAlejo re-enteredthe interview room,andAlejo observed anicrophone symbobith
wave barson thescreenof Moore’s Blackberryphore. Alejo believedthat a voicerecording
applicationhad beenactivated id. 1Y 42, 47 and hethentold Plotketha he neededo speak
with Plotke outside of theaterview room. Id.  48. After exiting theroom, Alejo explainedto
Plotkewhathehadobserved.id. 1 49.

Accordingto Moore, after sheengagedherecordingfunction onher phone, thefficers
reenteredhe room. At this point, sheaskedto leaveandwalkedtowardthe door, bubeforeshe
could leavethe room, Plotkéold her, “no, sit down. . . [You are] not goinganywhere.” Pl.’s
LR 56.1(b)(3)(C)Stmt. 7 19-21;see Defs.” Resp.Pl.’s LR 56.1(b)(3)(C)Stmt. 1§ 19-21Pl.’s

Dep. at 260:20-24;Trial Tr. 150-51. Thus, by Moore’s account, Plotkempededher exit from



the interview before he had an opportunity to learn that Moore hadbeen recording the
conversation.As we shallsee this disputeis critical.

At one point,Alejo askedMoore whethershe was recordingthe interview. Id. T 50.
Moore deniedthatshewas Id. 511 Alejo told herthatit wasillegal to recorda conversation
without the consent dll partiesinvolved. Id. §52. Alejo thenapparentlyleft the roomJeaving
Plotke alonavith Moore. See Pl.’s Dep. at 263:24-264:19.

Plotke askedMoore to give him the phonewhich she did. Id. at 261:4-9;Pl.’s LR
56.1(b)(3)(C)Stmt. 1 33. Accordingto Moore, shehentold Plotkethat she did not knowhat
recordingthe interview was illegal, and Plotke respondethat, evenif shewasignorant of the
law, she couldstill gotojail. Pl’s LR 56.1(b)(3)(C)Stmt. §51; Pl.’'s Dep.at 261:17-24, 263:3-
18. Mooreagainstatedshe did not knowhat recording thenterviewwasillegal, andwhenshe
askedPlotke,”Am | goingto jail?” hereplied,“Yes, you aregoingto jail.” Pl.’s Dep at263:19-
23. Plotkeleft Moore alonen theinterview room, taking the phoneith him. Id. at 263:24-
264:19.

A womanthenenteredthe roomandsatwith Moore. Id. at 265:4-17. Moore told her
that shewantedsomebod\elseto investigateher complainagainstWilson becauseshefelt that
Plotkeand Alejo weretrying to talk her out of pursuincher complaint. Id. The womanasked
Moore for the paswordto her Blackberryphone,andMoore gave thewvomanher passwordso
thatthewomancouldaccesserphone. Id. at 265:18-23.

PlotkeandAlejo later returnedto the roomand officially placedMoore underarrestfor

two counts offelony eavesdroppingand her Mirandarights were explainedto her. Defs.’ LR

! Although Mooredisputesthat shedeniedrecordingthe interview, the portionof the recordthatshecites
is unsupportive.See Pl.’s LR 56.1(b)(3)(B)Stmt. § 51;Pl.’s Ex. B, Moore Dep.at 256:2-257-24. Thus,
shehasnot createl a disputeegardingherdenial.



56.1(a)(3)Stmt. I 54. A searchwarrantwasexecutedhat dayat 8:15p.m, anda recording of
Moore, PlotkeandAlejo’s conversatiorwas subsequentlyecoveredrom the phone.ld. 11 65-
66.

After Moore’s arrest, Plotke made a formal requestto reassignthe investigation of
Moore’s complaint regardin@fficer Wilson to otherofficers. Defs.’ LR 56.1(a)(3)Stmt. § 63.
Theinvestigationrwasreassignedo newinvestigatorandwentforward. Id. | 65.

As for Moore, she assertsthat she spenttwo weeksin Cook CountyJail. Pl’s LR
56.1(b)(3)(C)Stmt.  33. On August23, 2011, a jury foun¥oore not guilty of thetwo counts
of felony eavesdroppingld. § 39.

Discussion

FederalRule ofCivil Procedurés6(a) provideshatsummaryjudgmentis appropriatdor
casedn which “thereis no genuine disputasto any materialfact andthe movanis entitledto
judgmentas a matter of law.” Fed.R. Civ. P. 56(a). The moving party has the burdenof
establishinghat thereis no genuindssueof materialfact. Celotex Corp. v. Catrett, 477 U.S.
317, 322 (1986).

Plotkeand Alejo arguethat summaryjudgment should benteredn their favor kecause
no reasonablgury could find that theylacked probablecauseto seizeand arrestMoore for
eavesdropping. In the alternative, Plotke and Alejo conter that evenif they had lacked
probable cause, they should beafforded qualified immunity becausethe undisputedfacts
demonstrat¢hatthey had arguableprobablecausé for thearrest

For herpart, Mooreargueshat shehascreatedanissueof fact for trial asto theexistence
of probablecause Shealso assertghat this issueof fact precludesthe Court from granting

Plotkeand Al ejo qualified immunity on summaryjudgment. In short, Moore contendbat her



actionsfell within anexceptionto thelllinois eavesdroppingstatute(asdiscussedurther below)
becauseshehadreasonto suspecthat Plotke and Alejo were committingthe gimes of official
misconduct, obstruction gdistice,and unlawful restraint Becausehe officers were awarethat
Moore’s activities qualified for this exemption— or so Moore’s argumentgoes— both probable
causeandarguableprobablycausewnerelacking

Police officers have “probable causeto arrest an individual when the facts and
circumstanceswithin their knowledge and of which they [have] reasonablyrustworthy
information are sufficient to warranta prudent [personin believing that the [suspedt had
committedor was committing an offense.” Sheik-Abdi v. McClellan, 37 F.3d 1240, 1246/th
Cir. 1994) (quotationomitted) “In deciding this question oflaw as part of a motion for
summaryjudgment,however,we mustgive the non-movingarty the benefitof conflictsin the
evidenceaboutwhat the officers actuallyknew at thetime.” Williams v. City of Chi., 733 F.3d
749, 756(7th Cir. 2013).

Aproposto this motion, “probablecausds lackingif anofficer hasknowledge oimatters
tendingto establishithatthe arresteas entitled. . .[to] a statutoryexemption. . . .” Haywood v.
City of Chi., No. 01 C 3872, 2002VL 31545883at*2 (N.D. lll. Nov. 15, 2002)see Estate of
Dietrich v. Burrows, 167 F.3d 1007, 101¢th Cir. 1999) (holdinghat officerslackedprobable
causeat the time of arrestsbecausethey had full knowledge offacts and circumstanceshat
establishedhat plaintiffs werejustified in carryingconcealedveapons duringheir work); see
also Hodgkins ex rel. Hodgkins v. Peterson, 355 F.3d 1048, 106@7th Cir. 2004) (“A police
officer may not ignore conclusivelyestablishedevidenceof the existenceof an affirmative
defenseEstate of Dietrich v. Burrows, 167 F.3d 1007, 101th Cir. 1999), but theofficer has

no dutyto investigatethevalidity of anydefense.). “[A] plaintiff claimingthathewasarrested



without probablecausecarries the burden ofestablishingthe absenceof probablecause.”
McBridev. Grice, 576F.3d 703, 70§7th Cir. 2009).

Furthermore, the qualified immunity doctrine protects governmentofficials “from
liability for civil damages insofastheir conduct does natiolate clearlyestablishedtatutoryor
constitutionalrights of which a reasonablgerson would have known.Harlow v. Fitzgerald,
457 U.S. 800, 818 (1982). “Inthis context,qualified immunity providesshelterfor officerswho
have arguable probable cause to arrest—i.e., thoseofficers that reasonablybut mistakenly
believethey haveprobablecaus€. Gutierrez v. Kermon, 722F.3d 1003, 100§7th Cir. 2013)
(quotationomitted emphasifdded. Althoughqualifiedimmunityis anaffirmativedefensdo a
§ 1983 action, the plaintiff bearsthe burden ofproving that a defendantis not entitled to
qualifiedimmunity. Eversolev. Seele, 59 F.3d 710, 71¢7th Cir. 1995).

“The existenceof probablecauseor arguable probableausedepends,in the first
instance on theelementf thepredicatecriminal offense(slasdefinedby statelaw.” Abbott v.
Sangamon Cnty., 705 F.3d 706, 7167th Cir. 2013). This thenleadsusto a discussion of the
lllinois eavesdroppingtatute.

In lllinois, a persorcommits eavesdroppingvhenshe: “[k]nowingly and intentionally
usesan eavesdroppinglevice for the purpose ohearingor recordingall or any part of any
conversation omterceptsretains,or transcribeslectroniccommunicatiorunlesgsjhe doeso.
. . with the consent o4ll of thepartiesto suchconversatioror electroniccommunicatiodd 720

ll. Comp.Stat.5/14-2(a)(1)(A)? However,exemptfrom criminal liability is the“[r] ecording of

2 After Moore’s prosecution the eavesdroppingtatutewas declaredunconstitutional. See People v.
Clark, _ N.E.3d ___, 2014VL 10971904t *6 (lll. Mar. 20, 2014) (holding20lll. Comp.Stat.5/14-
2(a)(1)(A)is unconstitutional)People v. Melongo, _ N.E.3d __ No.114852, 2014VL 1096905at*5
(. Mar. 20, 2014)(declaring7201ll. Comp. Stat.5/142(a)(1),(3) unconstitutional orits face andas
applied); see also Am. Civil Liberties Union v. Alvarez, 679 F.3d 583, 608 (7th Cir. 2012) (reversing



a conversationmadeby . . . a personwho is a party to the conversation, undeeasonable
suspicion hat anotherparty to the conversatioms committing. . . acriminal offense. . . ,and

there is reasonto believe that evidence of the criminal offense may be obtainedby the

recording” 1d. 5/143(i). “[T] he exemptionrequires(1) a subjective suspiciothat criminal

activity is afoot, and (2) that the suspicion bebjectivelyreasonablé. Carroll v. Lynch, 698

F.3d 561, 5647th Cir. 2012). Accordingto Moore, her actiondell within this exemption
becauseshe had reasonto believe that Plotke and Alejo were committing or attemptingto

commitofficial misconduct, obstruction gdistice,andcriminal unlawful restraintin violation of

lllinois law.

A public officer commitsthecriminal offense ofofficial misconductvhenhe “knowingly
performsanactwhich he knows hés forbidden bylaw to perform.” 7201ll. Comp.Stat.5/33-3.
A personcommitsthe criminal offenseof obstructingjustice “when, with intentto preventthe
apprehensionr obstruct the prosecution defenseof any person, he . . . knowingly . . . induces
awitnesshaving knowledgenaterialto the subjecatissueto . . .conceal. . .herself.” Id. 5/31-
4. Finally, a personcommits the criminal offense of “unlawfulrestraintwhen he or she
knowingly withoutlegal authoritydetans another.”ld. 5/10-3.

PlotkeandAlejo asserthatbecausé\lejo observeda microphone symbatith wavebars
on Moore’s Blackberry phone, theyhad both arguableprobablecauseand probablecauseto
seizeandarrestMoore. Thelaw hasbeenclearly establishedinceCarroll v. United Sates, 267

U.S.132, 162 (1925), howevehat probablecausedeterminationsnvolve anexaminationof all

denial ofpreliminaryinjunction and holding thaACLU hadstronglikelihood ofsuccessn the merits
regardingits First Amendmentchallengeof 7201ll. Comp. Stat.5/142(a)(1)). “Police are chargedto
enforcelawsuntil and unlesgheyaredeclaredunconstitutional.’Michigan v. DeFillippo, 443U.S.31,36
(2979).



of thefactsandcircumstancesvithin theofficers’ knowledgeat thetime of thearrestor seizure.
Whenthe Courtviewsthefactsin their totality and construesll disputedfactsin Moore’s favor
(asit mustatthis stage, it concludeghatsummaryjudgments notappropriate.

First,under Moore’wversionof theevents Plotkeseizedherbeforehehadanopportunity
to discoverthattheir conversatiorwasbeingrecorded. Moore testifiedthat shebeganrecording
when SergeantPlotke andOfficer Alejo were out of theinterview room. The officers then
reenteredthe room,at which point Mooreimmediatelyaskedto leave and was detainedby
Plotke when she approached the dooPl.’s LR 56.1(b)(3)(C)Stmt. { 19. Baseduponthese
facts,a reasonable jury coulthd that Moore wasillegal sazed before the officers were aware
that shewas recordingthe conversation See Brendlin v. California, 551 U.S. 249, (2007)
(“[T] he test for telling when a seizure occursis whether,in light of all the surrounding
circumstancesa reasonable person wouldvebelievedhewasnotfreeto leave”). Of course,
Defendantgisputethis and contendthat Moore was seizedonly after they had discoveredhat
shewasrecordingthe conversatiorSee Pl.’s LR 56.1(b)(3)(C)Stmt § 23;Defs.’ LR 56.1(a)(3)
Stmt. {1140, 42, 47-49PI.’s Dep.at 257:18-21. But thisis for the juryto decide.

Secondgvenassuminghat Moore’s seizureand arrestdid nottake placeuntil afterthe
officerslearnedof the recordingsummaryjudgmentstill would not be appropriateerebecause
a reasonable jury coulithd that the officers knew that Moore’s actionswere exemptfrom the
lllinois eavesdroppingtatute. WhenPlotkeandAlejo seizedand/orarrestedvioore, they knew
that shehadfiled a complaintwith the ChicagoPolice Departmentdueto Wilson’s actionsand
hadreasonto believethatMoore’s accountwastruthful. Indeed, Moorédadevenshowedthem
the notethat Wilson hadleft with her. Defs.’ LR 56.1(a)(3)Stmt. § 34. Plotkestatedto Moore

that they had spokento Wilson and his sergeantabout the incidentAlejo told Moore that they



could almostguarantedhat such behavior would nevehappenagain. Pl.’s LR 56.1(b)(3)(C)
Stmt. T 10. And, againaccordingto Moore, Alejo told her, “We don't feel like you should
proceedwith chargesdueto thefact thatwe alreadytalkedto thesergeanandtheofficer.” 1d.
13. Additionally, bothofficer informed herthat“if this goesto court orif you go to court,you
won’t win yourcase.” Id. 9. Whatis more,Alejo told herthatif she pursuetiercase pfficers
might haveto go to her workplaceto ask her questions during thevestigation. 1d. | 25.
Finally, Moore repeatedlyrequestedhat new investigatorsbe assignedo the case,but Plotke
told herthattherewasno oneelseavailable 1d. {1 16, 34.

Given thesefacts, a reasonable jury coulfind that Plotke and Alejo: (1) knew of
Moore’s allegationsagainstWilson, (2) knewthat Wilson’s conductwascriminal in nature,(3)
knew that Wilson had alreadyadmitted that the incidenthad occurred,and (4) knew that there
was a piece of paperwith Wilson’s nameand phone number oiit that suppodgd Moores
complaint of misconduct.A reasonablgury could also find that, despitethis knowledge,the
officers took a substantiadteptoward thwarting a criminal investigationinto Moore’s conduct
by telling Moorethat (1) she should nogproceedwith the charges(2) if shewentto court, she
would notwin her case,and (3) officers might visit her at workplace to questionher if she
pursuedany chargesagainstWilson. Basedon thesefactsandcircumstancesareasonablgury
also could find that at the time of her seizureand/orarrest,the officers knew that Moore was
recordingtheir conversationbecauseshe suspectedthat they were attemptingimproperly to
convinceher to drop her complaintagainstWilson and sign the letter of declination. In other
words, arational jury could concludehat reasonableofficers in Plotke and Alejo’s position
would have knownhat Moores recordingdid not violate the lllinois eavesdroppingstatute

becauseshe had ground® believethat they were attemptingto obstructjustice and commit

10



similar offenses Accordingly,for thereasonstated,genuineissuesof materialfactsexist asto
whether Plotke and Alejo had probablecauseor arguabé probablecauseto seizeand arrest
Moorefor eavesdropping.Therefore Defendantsmotionfor summaryjudgmentasto Moore’s
Fourth Amendmentlaim andstatelaw maliciousprosecutiorclaimis denied.

But this does not concludenatters. Defendantsalsoarguein their motionthatsummary
judgmentis appropriateasto Plaintiff’'s First Amendmentetaliatoryarrestclaim. To establisha
prima facie caseof a First Amendmentretaliatoryarrest,a plaintiff must showthat: (1) she
“engagedn activity protectedby the First Amendment”;(2) she ‘suffereda deprivationthat
would likely deterFirst Amendmengctivity’; and(3) “the First Amendmentctivity wasat least
a motivating factor in the policeofficer’s decision” Thayer v. Chiczewski, 705 F.3d 237, 251
(7th Cir. 2012). If a plaintiff can make out aprima facie case,“the burdenshifts to the
defendanto showthatthe harmwould haveoccurredanyway.” Greene v. Doruff, 660 F.3d 975,
977(7th Cir. 2011). If thedefendantneetdts burden of productiorthen“the burdershiftsback
to the plaintiff to demonstratehat the profferedreasonwas pretextualandthat the real reason
wasretaliatoryanimus.” Thayer, 705 F.3dat 252. “At thesummaryjudgmentstage this means
a plaintiff must produceevidenceupon which a rational finder of fact could infer that the
defendant’rofferedreasons alie.” Zellner v. Herrick, 639 F.3d 371, 37&th Cir. 2011).

In supportof this theory,Defendantsnerelyreassertheir argumenthat PlokteandAlejo
hadprobablecauseo arrestMoore andalternatively thattheyareentitledto qualifiedimmunity
becausdheyhadarguableprobablecause. As discussedibove,genuineissuesof materialfact
existsasto thesetwo predicatefacts Furthermore, although thrgght to befree from retaliatory
arrest evenwhereit is supportedoy probablecause was not clearly establishedat the time of

Moore’s arrest,see Reichle v. Howards, 132 S. Ct. 2088, 2093 (2012)Thayer,705 F.3d 253

11



(“T he caselaw is unsettledon whetherprobablecauseis a completebar to First Amendment
retaliatoryarrestclaims?), whether thearrestitself was supportedby probablecauseor even
arguableprobablecauseare issuesthat are disputedin therecord Accordingly, the Courtlso
deniesDefendants'motion for summaryjudgmentasto Moore’s First Amendmentretaliatory
arrestclaim.
Conclusion
For the reasonsstated above, Alejo, Plotke, and the City of Chicagds motion for

summaryjudgments denied [doc. no. 79].

SO ORDERED ENTER: 4/28/14

ﬁj@&

JOHN Z. LEE
U.S. District Judge
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