Gray v. Carter et al Doc. 162

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DOIAKAH GRAY,

Plaintiff, 12 C 244

VS. Judge Feinerman
IMHOTEP CARTER, WEXFORD HEALTH SOURCES,
INC., MARCUS HARDY, JOE SHEEHY, STEVEN
FISCHMAN, JACQUELINE MITCHELL-LAWSHEA,
and DARRYL EDWARDS,

N N N N N N N N N N N

Defendants.

M EMORANDUM OPINION AND ORDER

In thispro sesuit under 42 U.S.C. § 1983, Doiakahay, an inmate at the lllinois
Department of Corrections, claims that Defants violated the Eighth Amendment by being
deliberately indifferent to hialleged temporomandibular joidisorder (“TMJD”), a condition
that causes pain in the jaw joint. Ddac. The two sets of defendants—State Defendants
(Jacqueline Mitchell-Lawshea, a disitt Steven Fischman, alsalantist; Joe Sheehy, a medical
technician; Marcus Hardy, theigon’s warden; and Darryl Edwardthe assistant warden), and
Wexford Defendants (Imhotep Carter, a physicend Wexford Healt&ources, Inc., his
employer)—have moved for summary judgmebbcs. 93, 98. State Defendants’ motion is
granted, and Wexford Defenuta’ motion is denied.

Background

The facts are set forth as favorably to Gtag, non-movant, as thiecord and Local Rule
56.1 permit. SeeHanners v. Trent674 F.3d 683, 691 (7th Cir. 2012). On summary judgment,
the court must assume the truth of théscts, but does not vouch for theBeeSmith v. Bray

681 F.3d 888, 892 (7th Cir. 2012).
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Gray is an inmate housed at Stateviller€ctional Center. Doc. 127 atp. 1, 1 1.
Mitchell and Fischman were Statevitlentists at altelevant timesid. at p. 2, 1 2-3, and
Sheehy was a medical technician theteat p. 2, 1 4. Hardy and Edwards were the prison’s
warden and assistant warden, respectividyat p. 2, 1 5-6. Grayrfit began experiencing jaw
pain in 1999; a doctor prescribed him pain metthca which was effective so long as he took it.
Id. at pp. 3-4, 1 9. In 2001, a dentist diagnoseay@rith bruxism (grinding of the teeth) and
malocclusion (a misaligned bite), and prescribed a fitted bite gldwdt p. 4, 1 10. Gray also
underwent equilibration, which means his teetihengded down to help align his bitdd. at p. 4,

1 11. Over the next ten yearssar, Gray saw numerous doctorsniies, and oral surgeons, to
whom he complained about jaw pain, headachead spasms, and migraines, and who in
aggregate ordered three more fitted bite guards; prescribed Tylenol, other pain relievers, and
muscle relaxants; ameémoved four teethld. at pp. 5-8, 1 13-22.

One of those dentists was Mitchell, who first saw Gray in 20083at p. 7, 1 20. On
April 11 of that year, Gray complained to Mitl of jaw pain; Mitchell thought it was caused
by a particular molar, and so referred Gray t@eat surgeon, who removed the offending tooth.
Ibid. On May 30, 2008, Mitchell saw Gray agaand she prescribed a new bite guddi.at
pp. 7-8, 1 21. Gray alleges that he told kit in June and August that he continued to
experience headaches and jawn@nd that the night guaregere not helping, Doc. 137 at
11 20-21, although these complaints are not reflantady medical or dgal records. On
September 30, 2008, Gray saw Mitchell aboufli\kl pain and he requested orthodontics,
which she (correctly) said was unavailable to lllinois inmatdsat § 22. Gray claims that
Mitchell told him he would not receive any treatment beyond a night guard because TMJ is a

non-treatable conditionlbid.



On February 14, 2011, Gray requeste@ppointment to see Mitchell about his
deteriorating TMJ condition, but she refused ® lsen. Doc. 127 at p. 22,  23. The dental
records attached to Gray’s Local Rule 56.1(b{{3Xtatement of additional facts, however, show
that an appointment was scheduled for MatcR011, and later rescheduled for April 6, when
defendant Steven Fischman, also a dentist, trdwted Doc. 127 at 39. Fischman treated Gray
on at least three occasion2010 and 2011, but told Gray in pesise to his requests for TMJD
treatment that he (Fischman) did not tretJD. Doc. 137 at | 44-45. Gray asserts that
Fischman “refused to provide” pain medicatiorh&dp with his pain, headaches, migraines, and
head spasms; yet Gray admitted in his depositiahhe did not recall even asking Fischman for
pain medication.d. at 1 46; Doc. 95-5 at 30.

Gray saw Mitchell for a bi-annual examn December 2, 2011, when he complained
about his deteriorating TMJD; Mitchell presa@ta new night guard and pain medication.

Doc. 127 at p. 22, 1 24. at p. 9, § 26. On December 14, Mitchell fitted Gray for a new night
guard, which he received (along with magain medication) on January 20, 2012. at p. 9,

19 26-27. Gray told Mitchell that he wanted ¢ée & TMJD specialist, bMitchell told him that
only Carter, the prison’s medicadirector (and Wexford employe&pguld refer him to an outside
specialist. bid.; id. at pp. 23-24, 11 27-28.

Gray had previously written a letter @arter dated September 19, 2011, in which he
requested TMJD treatment; Garthowever, does not recall hagireceived it. Doc. 130 at
pp. 19-20, 1 59. Gray saw Carter only once, onckl®, 2012, two monttefter he filed this
lawsuit. Id. at pp. 18-19, 1 58. Gray saymst he complained abohis chronic TMJ pain and
asked Carter for a referral éam outside TMJD specialistbid. Carter avers that he understood

Gray to have “received and [beargntinu[ing] to receive treatment related to his complaints of



pain in the area of his TMJ” at Stateville, ahdt “if in my opinion as Stateville’s medical
director” he believed that an inmate “cannot be properly treated Stateville,” he would refer
the inmate to an outside facility for treatmehd. at pp. 20-21, 1 61; Doc. 100-1 at p. 2, T 8.
Carter further avers that when he saw Graydieenot find any condition related to [Gray’s]
TMJ that necessitated a referrabteommunity medical facility.’1bid. In fact, Carter denies
that Gray even mentioned TMJD at the March 9 vilsit.at p. 2, 11 6-7. Bgontrast, Gray avers
that Carter told him that “his [TMJ symptomgbuld not be addressed at this medical visit
because it is a difficult problem to treat.” Doc. 127 at p. 137, 1 40.

Meanwhile, from 2007 to 2011, Gray sought treatment from non-party LaTanya
Williams, a Wexford physician assistant, twetwethirteen times. Doc. 130 at pp. 9, 11-15,
19 29-31, 36-52; Doc. 100-3 at pp. 1-3, 11 5-15 (Wit affidavit). On at least eleven of
those occasions, the medical netodo not indicate that Grapmplained about TMJ pain.
Doc. 130 at pp. 12-15, 11 40-52. Gray variousignplained of “abdominal crampingd. at
p. 12, 1 40; “blood rushing to higad [and] heart palpitationsd. at p. 12, § 41; “pain in his
right thigh secondary to an injury Beffered during a game of kickballd. at p. 12, 1 42; “a
restrained right thigh” due to themsa injury and “frequent urinationid. at pp. 12-13, { 43;
continuing “urinary tract symptomsid. at p. 13, 11 44-45; temlominal symptoms,id. at
pp. 13-14, 1 46; a hurt “left pinkie” finged. at p. 14, 1 47; “heart palptions [and] that his left
knee locks up from time to time and popsd,’at pp. 14-15, 1 49; “hegplpitations” againid.
at p. 15, 1 50; and foot fungud, at p. 15, 11 51-52. (Aer Gray’s foot fungussee Gray v.
Ghosh 2013 WL 5497250 (N.D. Ill. Oct. 3, 2013).) &rraised documented TMJ concerns only
on February 17, 2010, when he repdrhaving “spasms in his rigtemple” and “grind[ing] his

teeth.” Id. at p. 14, 1 47. (Williams and the Wexford Defendants mistakenly say “April 17,” but



the medical records show that the visit wasialdy on February 17. Doc. 100-3 at 13.)
Williams prescribed anti-inflammatory pamedication and recommended a follow-up.

Doc. 130 at pp. 14, § 47. On March 17, when Gragpdained that he had not yet received his
previously prescribed medication, Vidlins resubmitted the prescriptiors. at p. 14, 1 48. But
Gray “disputes he was seen by Williams on ... March 17, 2@0to receive medication.
[Gray] was reporting his TMJ pain asifg told him to do if it continued.’Ibid. (emphasis
added). Alltold, in at least ®ive visits over four years, Gray complained to Williams about
TMJ pain at most twice, in response to whighliams prescribed (and then re-prescribed) him
pain medication.ld. at pp. 9, 11-15, 11 29-31, 36-52.

In late 2011, Gray filed six separate grievances demanding TMJD treatment: on August
25, October 4, October 13, October 20, Decar2Beand December 24, 2011. Doc. 137 at |1 4,
30, 42; Doc. 141 at 1 29; Doc. 130 at 66-73 (copfagievances). Akeast two of these
grievances mention Carter byme, and Carter was requiredreview all inmate medical
grievances. Doc. 141 at § 13. Carter, howedemjes having ever seen those grievantesat
1 29; Doc. 100-1 at p. 2, 11 6-7.

Gray also asserts that he spoke to Shekymedical technician, “numerous times” to
ask to be placed on “sick call,” but Sheehy mesamplied. Doc. 137 at § 40. As noted above,
however, it is undisputed thétroughout 2010 and 2011, Gray coteigly received medical and
dental treatment from Mitchell, Fischman, and Williams.

Discussion

State Defendants

To prevail on his Eighth Amendment clai@ray must show that Defendants were not
merely negligent, but “display[ed] delibesahdifference to a serious medical nee@liomas v.

Cook Cnty. Sheriff's Dep'604 F.3d 293, 301 (7th Cir. 2018ge Estelle v. Gamblé29 U.S.



97, 104 (1976). Deliberate indifference ha®ohjective component, that Gray’s medical
condition be “objectively serious,” and a subjeetcomponent, that Defendants “acted with a
sufficiently culpable state of mind” in thatety had “subjective knowledge of the risk to the
inmate’s health and ... disregard[ed] that riskHHomas 604 F.3d at 301. The fact that a
prisoner has received some neaditreatment does not necedgatefeat his claim because
deliberate indifference to a serious medical nemtbe manifested by blatantly inappropriate
treatment that would seriouslyg@vate the prisoner’s conditiosge Greeno v. Dale¥14 F.3d
645, 654 (7th Cir. 2005), by “woefully inagleate” action, or by no action at aReed v.
McBride 178 F.3d 849, 854 (7th Cir. 1999). Nheit medical malpractice nor a mere
disagreement with a doctor’s medical judgméntyever, amounts to deliberate indifference.
See Berry v. Petermaf04 F.3d 435, 441 (7th Cir. 2010). Tl examines the totality of the
medical care provided; isolatattidents of delay do not rige the level of deliberate
indifference. See Walker v. Peterg33 F.3d 494, 501 (7th Cir. 200@utierrez v. Petersl11
F.3d 1364, 1374-75 (7th Cir. 1997).

An objectively serious medical conditiondae “that has been diagnosed by a physician
as mandating treatment or one that is so obvious that even a lay person would perceive the need
for a doctor’s attention.’'Edwards v. Snyde#78 F.3d 827, 830-31 (7th Cir. 2007) (internal
guotation marks omittedyeeGutierrez 111 F.3d at 1373 (same). State Defendants do not deny
that Gray’s TMJD issues weobjectively serious. Doc. 94. Yet the Seventh Circuit has chided
district courts for uncritically accepting clairtigat a prisoner’'s medical condition is objectively
serious, even where the defendatd not contest the poingeelackson v. Pollion733 F.3d
786, 787 (7th Cir. 2013) (“What is troubling abow ttase is not its disposition but that both the

district judge, and the magistrate judge wehoscommendation to grant summary judgment the



district judge accepted, believed that Jackson ‘can present evidence permitting a reasonable
inference’ that he had experienced a serious medical condition as a consequence of the
interruption of his medication. This is mistak and (not surprisingly) has no support in the
record. But it is not only repeatadthe plaintiff's brief in thiscourt, as one would expect; it is
largely ignored by the defendants. This lajgssorth noting becauseis indicative of a
widespread, and increasinglptiblesome, discomfort amongugers and judges confronted by

a scientific or other technological issue.”).

Unlike the plaintiff inJacksor—an otherwise healthy 24-year-old who had been denied
hypertension medication for only three weellsat 788—Gray asserts tha¢ suffers from near
constant tooth and jaw pain and has for more than a decade. The Seventh Circuit has held that
“dental care is one of the most imfeort medical needs of inmate€Bd. v. Farnham394 F.3d
469, 480 (7th Cir. 2005) (quotation marks omitted) (quadtihgin v. Southwar®51 F.3d 588,
593 (7th Cir. 2001), and citing cases frother circuits to the same effectgeBerry v.

Peterman 604 F.3d 435, 440 (7th Cir. 2010). The Seke@ircuit has also recognized that a
prisoner’s chronic pain can be objectiveBrious enough to maintain a 8 1983 clabee
Greeno v. Daley414 F.3d 645, 655 (7th Cir. 2005) (“[T]eis no requirement that a prisoner
provide ‘objective’ eviégnce of his pain and suffering—selpoating is often the only indicator
a doctor has of a patient’s condition.Qutierrez 111 F.3d at 1371-72 (collecting cases).
Accordingly, and given State Defendants’ casien that TMJD can be an objectively serious
medical condition, the court will assume for poses of summary judgment that Gray has met
the objective element of his claim.

Nevertheless, no reasonable factfindauld conclude that &te Defendants were

deliberately indifferent to Gray’siedical condition. In a nutshetiray believes instead of being



given the standard treatmeifs TMJD—which in his case @luded four tooth extractions,
equilibration, four different fitted bite guardsain medication, and muscle relaxants—he should
have been referred to an outside TMJD spetiaBsit settled precedent holds that a prisoner
does not have a constitutional right totlesated by an outside specialiSeeKendrick v. Frank
310 F. App’x 34, 38 (7th Cir. 2009) (“Kendrick wartis oncologist perform this procedure, but
the Eighth Amendment does not cen& constitutional ght to demand either a particular type

of medical treatment or a certain specialis9rbes v. Edgarll2 F.3d 262, 267 (7th Cir.

1997) (same)Johnson v. Rahd 997 WL 610403, *3 (N.D. Ill. Sep. 24, 1997) (“a prisoner has
no categorical right to be treated by a specialist”). Even were that not true, Mitchell and
Fischman could not be held liable on this grolbetause they lacked the authority to refer Gray
to an outside specialist; that is why Mitchell segigd to Gray that he see Carter, the only one
who had that powerSeeKendrick 310 F. App’x at 37 (“Kendrichas come forward with no
evidence that Keuler even had thehorityto send him to a specialist. Additionally, it is
undisputed that Keuler explainemlKendrick that he would hawe see Dr. Luy to receive a
referral or additional treatment. ... Keuler was far from indifferent to Kendrick’s condition—she
referred him to the prison doctor ag thext step in his treatment.”).

But even setting all that aside, Mitchell and Fischman treated Gray’s TMJD
appropriately. In August 2013, the National Ingétaf Dental and Craniofacial Research
(“NIDCR"), which is one of the National Instites of Health, published a guide summarizing the
current research into, and treent guidelines for, TMJDSeeNational Institute of Dental and
Craniofacial Research, “TMJ Disas,” NIH Pub. No. 13-3487 (August 2013y,ailable at
http://www.nidcr.nih.gov/OralHalth/Topics/TMJ/TMJDisorderstim (last visited March 25,

2015). In his Local Rule 56.1(b)(3)(C) statenésray cited and relied on NIDCR as an



authority on TMJD. Doc. 127 at p. 27, 1 35. Ahd National Institutes of Health, an agency
within the United States Department of Heatld Human Resources, mlisputably a reputable
source of health informatiorSeeJackson 733 F.3d at 790 (“To determine the effect on the
plaintiff's health of a temporary interruption s medication, the lawyers in the first instance,
and if they did their job the judges in thexend instance, would have had to make some
investment in learning about the condition. Téwmtld have taken the form of ... just consulting
a reputable medical treatis&he legal profession must get ovis fear and loathing of
science.”).

The following information comes from the NIDCR guide. TMJD refers to a group of
conditions that cause pain and dysfunctiothimjaw joint and mscles controlling jaw
movement.SeeNIDCR, “TMJ Disorders,’supra For many persons, TMJ pain is temporary or
occurs in cycles, while others develop long-tsgymptoms with persistemind even debilitating
pain. Ibid. Scientists do not know what causes TMJD in most cdb&k. They also do not
know why symptoms progress unpredictably: sometimes getting worse, sometimes improving
significantly, and sometimes evepontaneously disappearinkbpid. These uncertainties make
it “difficult and confusing” to diagnose TMJDnéd there is “no widelaccepted, standard test
now available to correctlgiagnose TMJ disordersfbid. Nor is there a “atified specialty for
TMJ disorders in either dentistry or medicindiid.

NIDCR recommends against aggressively treating TMJD:

Because more studies are needed ers#tiety and effectiveness of most
treatments for jaw joint and muscle disorders, experts strongly recommend
using the most conservative, reversitoeatments possibleConservative
treatments do not invade the tissu¢haf face, jaw, or joint, or involve
surgery. Reversible treatmentsrmtit cause permanent changes in the
structure or position ahe jaw or teethEven when TMJ disorders have

become persistent, most patient do not need aggressive types of
treatment.



Ibid. (emphasis added). NIDCR discourages irrebkrsreatments because they have not been
proven effective.lbid. Surgical treatments are camtersial and “should be avoided where
possible.” Ibid. A failure to respond to conservativedtments does not mean that surgery is
necessarylbid. Surgical replacement of jaw joints with artificial implants is also risky because
it may result in more severe pain and permanent danbgk. In some cases, the devices may
break apart in the jaw over timébid.

Instead, NIDCR recommends using conservateeersible treatments, such as eating
soft foods, applying ice packs, avoiding exteslaw movements, learning techniques for
relaxing and reducing stress, and practicing gentle jaw stretahthgelaxing exercises that may
help increase jaw movemenbid. Over-the-counter pain medigs or stronger pain and anti-
inflammatory medications or muscle relai@may be used to address the p#ond.

Stabilization splints or bite guards are “thest widely used treatments,” although because
studies on their effectiveness are inconclusN®CR recommends using them for only a short
time. Ibid.

Mitchell and Fischman, therefore, proviti&ray with exactly the kind of TMJD
treatment that NIDCR recommends. As Mitcheki®y she decided to miinue with the normal
course of treatment because, in her opinion'litezature reports thahere is not a lot of
success with TMJ surgeries.” Doc. 95-2 at J5he believed that Gray’s condition was best
addressed by ordinary palliative treatmémtjuding analgesics, a soft-food diet, warm
compresses, bite guards, and limiting the apgif his TMJ by not yawning wide and taking
smaller bits of food.ld. at ] 5, 8; Doc. 127 at p. 113%. And although NIDCR now questions

whether bite guards are effectivetime long run, it also notes they are still the most common

10



treatment prescribed to the 10 millionsar Americans suffering from TMJC5eeNIDCR,
“TMJ Disorders,”supra

Neither side has offered much detail regardbrgy’s visits to Fischman in Fall 2011, but
any demurral on Fischman'’s part to pursue aggive TMJD treatments would be medically
justified on the same grounds as for Mitchélhd although Gray asseittsat Fischman did not
prescribe him pain medication, Gralgo testified that he did nagcall asking Fischman for any.
Besides, Motrin and Tylenol are considere@rapriate analgesics for TMJD pain, and these
medications are available to Statevillenates. Doc. 127 at pp. 10-11, § 31.

Given the uncertainty and lack of medicahsensus on the proper treatment of TMJD,
Mitchell and Fischman'’s relying on provearsservative treatments like bite guards and
painkillers, rather than attempting more aggressiptions (assuming sl options were even
available) or trying to hunt down a “TMJD spaiest” (which, recallNIDCR says does not
exist), does not even rise to negligenlet alone deliberate indifferencgeeEstelle 429 U.S. at
107 (“Respondent contends that more should baesm done by way of diagnosis and treatment,
and suggests a number of options that werg@ugued. ... But the question whether an X-ray or
additional diagnostic techniques or forms of tmeent is indicated is a classic example of a
matter for medical judgment. #edical decision not to order an X-ray, or like measures, does
not represent cruel and unusual punishmentdgkson v. Kotters41 F.3d 688, 698 (7th Cir.
2008) (same, and affirming summary judgmentiier defendants where they “afforded [the
prisoner] some of the treatment that he demanded—pain medication the same day it was
requested and an x-ray shorthereafter,” but nevertheds “decided that, based on [the
prisoner’s] account of his pain and [his] medictory, an MRI and a ferral to an orthopedic

surgeon were not appropriate”).

11



Other courts to consider poiser claims alleging a failure to treat TMJD have reached
similar conclusionsSee Amarir v. Hill243 F. App’x 353, 354 (9th Cir. 2007) (“A prison
inmate also does not have a tigthtreatment for conditions thate not readily amenable to
treatment, including TMJ.”)Beem v. Davis289 F. App’x 305, 307 (10th Cir. 2008) (affirming
summary judgment against an inmate who cldithat the defendantproviding a dental plate
and recommending a liquid diet were “feebteempts” to treat his ongoing TMJD, reasoning
that the inmate’s criticism ved'simply an argument thatéldefendants were negligent in
treating his TMJ condition and deoeot state a valid claim afiedical mistreatment under the
Eighth Amendment”)Dunson v. Kissell2010 WL 3396820, at *2 (M.D. Ga. June 15, 2010)
(“[T]he plaintiff acknowledges that he has receithe pain medication and bite plate described
above. Curiously, he then declares that ‘a bieplk not a form of treatment.” Thereafter, he
asserts that, absent treatment from a speciaissjaw condition will cause him to ‘grind his
teeth all the down and will lead &wosion and degeneration.” In viekthe above, it is apparent
that the plaintiff has received medical attentonl treatment for his jaw condition. It is also
clear that his claim involves a disagreement abauthiirse of treatment, nibte lack thereof.”),
report and recommendation adopt&®10 WL 3396826 (M.D. Ga. Aug. 21, 2018)nith v.
Conn. Dep’t of Corr,.2008 WL 918535, at *32 (D. Conn. Mar. 31, 2008) (dismissing a
prisoner’s § 1983 suit alleging a failure to ordengsuy or other measures to treat his TMJD
because “some conditions fail to respond to treatni@wever appropriate. Chronic pain is a
fact of life for nonprisoners as well as somsgners, and the inability to cure it does not
necessarily rise to the level of malpraetitet alone a consttional violation”).

So Mitchell and Fischman are off the hook—aas Hardy and Edwards, the warden and

assistant warden. Gray emphasizes his havied $ix grievances in rapid succession in Fall

12



2011, and relies primarily ddantiago v. Walls599 F.3d 749 (7th Cir. 2010), which reversed a
grant of summary judgment to a wardehno ignored a prisoner’s grievanckel. at 759. “The
purpose of a grievance is, quite simply, to adpiseon management afsituation that could
harm the good order and discipline of the instiutso that remedial steps can be taken by the
officer who is responsible for such remediekid. In Santiago the plaintiff complained that he
had been housed with an inmate who had a krfustory of violently atacking cellmates, and
that the guards had deliberately placed him Wit inmate with the hope of starting a fighd.

at 758-59. “[Alny warden worth &ior her salt,” the Seventh Qiit held, “would consider such
an allegation sufficient to commes an aggressive investigationd. at 759.

By contrast, Gray’s grievances alerted tiaand Edwards only to the fact that Gray
needed TMJD treatment. But as far as they knew, Gadypeen receiving nearly continuous
treatment for TMJD for the past decade, and stédl being treated blyischman, Mitchell, and
Williams. And after filing the series of grievanc€ray was able to see Carter as well. What
more could Hardy and Edwards have done®yTieasonably thought &y’s medical needs
were being addressed the medical staff SeeZentmyer v. Kendall Cnty220 F.3d 805, 812
(7th Cir. 2000) (“Hawkins investigated themplaint and was told by three deputies that
Zentmyer was receiving medication as pridmed. Under the circumstances, Hawkins
reasonably believed his deputies’ reports and otherwise had no involvement with Zentmyer’'s
medical care.”). Prison administoas may not be held liable for a failure to treat a prisoner’s
medical condition where they reasonably rebedhe judgment of medical professionaBee
Johnson v. Doughty33 F.3d 1001, 1012 (7th Cir. 200Bgrkins v. Lawsar312 F.3d 872,
875-76 (7th Cir. 2002). That protemrt evaporates if the admimniators know, or have reason to

believe, that prison doctors are mistreating or not treating a prisBeerGentry v. Duckworth
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65 F.3d 555, 561 (7th Cir. 1995). But Gray has offered no evidence that Hardy and Edwards had
reason to believe he was bemgstreatedoy Fischman, Mitchell, or Williams, as opposed to
simply receiving treatment th@ray disagreed with. (In facis noted above, Gray wagt
mistreated.) Hardy and Edwards, therefarannot be liable on Gray’s clairBeeJohnson433
F.3d at 1012 (“A non-medical prisafficial, such as Jones, cannot be held deliberately
indifferent simply because he failed to responédatly to the medical coplaints of a prisoner
who was already being treated by the prisortatdg (quotation mark and brackets omitted);
Perking 312 F.3d at 875-76 (“the fact that jail @ffils relied on the opinion of the doctors
militates against a finding of deliberate indrace on the part of any jail personnel”).

Nor can Sheehy, the medical technician. Grayly allegation against Sheehy is that
Gray spoke to him “numerous times requesting itneat for [Gray’s] TMJ[D],” but that Sheehy
“never scheduled [Gray] for sick-call.” 00137 at 11 40-43. Yétis undisputed that
throughout 2010 and 2011, Grdyl receive treatment from Fischman, Mitchell, and Williams.
So whether Sheehy put Gray on the sick-cstli$ immaterial, for Gray obviously had no
difficulty obtaining medical treatment, and so cannot have been harmed by Sheehy’s alleged
inaction. SeeGutierrez 111 F.3d at 1374 (“Gutierzkallegations attest to the fact that he
repeatedly received treatment over this ten-imgetriod and that at most he experienced an
isolated occasion or two where hé diot receive prompt treatment.Bass by Lewis v.
Wallenstein 769 F.2d 1173, 1186 (7th Cir. 1985) (holdingttimadequate sick call procedures
are actionable only if as a result inmates“afectively denied access to adequate medical
care”);Hartsfield v. Colburn491 F.3d 394, 398 (8th Cir. 2007) (Himlg that a failure to respond
to a sick call was not deliberate indifferenadeere the prisoner’s send sick call request

resulted in his being seen by a dentist for his toothache).

14



[. Wexford Defendants

Turning to Wexford Defendasitmotion, a preliminary matter is their violating Local
Rule 56.1 by directly citing raw record matetialtheir briefs, Docs. 99, 142—a practice long
and repeatedly denounced in this DistriseeMervyn v. Nelson Westerberg, Inc. F. Supp.
3d __, 2014 WL 7177614, at *4 (N.D. IDec. 16, 2014) (collecting case$horncreek
Apartments Ill, LLC v. Vill. of Park Fores#70 F. Supp. 2d 828, 838-39 (N.D. Ill. 2013);
LaSalvia v. City of Evansto806 F. Supp. 2d 1043, 1046 (N.D. Ill. 2013ylaia Tech. LLC v.
ArvinMeritor, Inc, 361 F. Supp. 2d 797, 826-27 (N.D. Ill. 2008pdaffari v. Metrocall Cos.
Grp. Policy GL, H-21163-0, Plan No. 502005 WL 1458071, at *1 (N.D. lll. June 15, 2005).
Moreover, many of Wexford Defendants’ citaticare to “Exhibits A” and “B,” which are
transcripts of Gray’s deposition, but whiclke arot posted on the docket. Docs. 100-1-100-4
(containing only Exhibits C timugh F). (Wexford Defendantid provide the court with
courtesy hard copies.)
As this court recently said,

A party moving for summary judgmentro#ot expect its motion to be granted

if it fails in a significant respect to corypwith the rules. This is not an

exercise in being persnickety. Espdgiathere (as here) arguments presented

in a summary judgment motion are facteimsive, it is essential to the court’s

proper consideration of those argumentsiie parties to brief their legal and

factual positions with reference tioe Local Rule 56.1 statements and

responses and not to the raw recordMdlee of the parties’ Local Rule 56.1

statements and responses is largelyifdebse materials are not cited in the

briefs. SeeDaoust v. Abbott Labs2006 WL 2711844, at *4 (N.D. Ill. Sept.

19, 2006) (“Citing directly to the reod in the memorandum statement of

facts, as [the movant] does here, rathan citing to its 56.1(a)(3) statement,
negates the purpose of the summary judgment exercise.”).

Mervyn 2014 WL 7177614, at *4. The court is weithin its discretn to, and does, deny
summary judgment to Wexford Bendants solely on this groun&eeCichon v. Exelon

Generation Cq.401 F.3d 803, 809 (7th Cir. 2005) (“[w]evea... repeatedly held that a district

15



court is entitled to expect strict compla@nwith Rule 56.1") (interal quotation marks omitted,
brackets in original)Mervyn 2014 WL 7177614, at *4 (denyirgsummary judgment motion
because the movant’s brief citedréav record materials ratherath to its Local Rule 56.1(a)(3)
statement)FirstMerit Bank, N.A. v. 2200 N. Ashland, LLZD14 WL 6065817, at *4-8 (N.D. IIl.
Nov. 13, 2014) (sameThorncreek Apartment970 F.Supp.2d at 839 (samédrobeit v. Rich
Twp. High Sch. Dist. 222012 WL 1044509, at *2 (N.D. Ill. Mar. 28, 2012) (sand®yden v.
United States2011 WL 4808165, at *1 (N.D. Ill. Oct. 11, 2011) (sang#edge v. Bellwood Sch.
Dist. 8§ 2011 WL 2457920, at *2 (N.D. lll. June 17, 2011) (sarseg alsdva’s Bridal Ltd. v.
Halanick Enters., In¢.2010 WL 2035720, at *5 (N.D. lIMay 19, 2010) (“Failure to comply
with Local Rule 56.1 is grounds for dahof a summary judgment motion.”).

It bears mention that the court’s quick checkhaf record citations revealed that at least
some of them do not support the assertion¥@xford Defendants’ brief. One example is
Wexford Defendants’ assertion: “Plaintifitsvn testimony has established that the only
treatment that is at issuetinis case took place after February, 2010. Ex. B at 29, 50.” Doc. 99
at 5. Yet on page 29 of Exhibit B (as notettaascript of Gray’s deposition), Gray merely
agrees with opposing counsel’'atetment that “[a]t some poiafter January 6, 2001, [he was]
found to have malocclusion” and underwent an equilibration (a filing down of his teeth) to help
treat it. On page 50, Gray says that he leen suffering “constant” pain since 2003. How
either of these statements supports the asséntibie brief (that all fevant events took place
after February 2010) is unexpiad and probablynexplainable.

Even putting aside their Local Rule 56.1 nempliance, Wexford Defendants are not
entitled to summary judgment dime merits. (Wexford Defendants do not and likely could not

seek qualified immunitySee Currie v. Chhabr&28 F.3d 626, 631-32 (7th Cir. 2013).) Unlike
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State Defendants, Wexford Defendants ddlehge the objective prong of Gray’s Eighth
Amendment claim, asserting that because Gray was faweally diagnosed with TMJD, he
does not suffer from an objectively serious ctindi Doc. 99 at 4-6. But why should the law
require a formal diagnosis—especially ie hrison setting, whetbat diagnosis would
necessarily have to be made by the very defehdccused of deliberately ignoring the ailment?
Wexford Defendants cite no case law to support $iseréion that a formaliagnosis is necessary
to maintain a deliberate indifference claiffurthermore, recall NIDCR'’s conclusion that
diagnosing TMJD is “difficult and confusing” becauithere is “no widelaccepted, standard test
now available to correctly diagnose THhidorders.” NIDCR, “TMJ Disorderssupra

Wexford Defendants do not dispute that Gragedical records reflect many, many complaints
of TMJ pain; if nothing else, Gragyallegation that it takes himearly 30 minutes each morning
just to open his mouth is “so obvious|[ly seriotisgt even a lay personowld perceive the need
for a doctor’s attention.’'Edwards 478 F.3d at 831seeGreeng 414 F.3d at 653 (same).

As for the subjective element, Wexford Defentdaargue that Carteould not have been
deliberately indifferent to Gray'SMJD because he never knew about it. Doc. 99 at 6-7. But
that is a genuine factual disputtetween the parties; Gray asserts, with record support, that he
sent Carter a letter, filetwo grievances directeat him, and directlyold him during the March
2012 appointment—which, recall, was two mordfter Gray filed this lawsuit naming Carter as
a defendant—that he suffered TMJ pain andfbadt least a decade. Doc. 130 at pp. 18-20,
19 58-59; Doc. 141 at  13. A reasonable factfiedetd easily conclude that Carter knew all
about Gray’s TMJ complaints.

Alternatively, Wexford Defendas argue that Carter’s ‘edical judgment should be

given deference.” Doc. 99 at 7. But the “medjadigment” they refer tts Carter’s conclusion
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that Gray dichot suffer from TMJD. As Wexford Defendes summarize theposition: “[T]he
undisputed facts of this case demonstrateRkantiff ... never presented with symptoms
demonstrating a serious medical need relatdustalleged TMJ condition.” Doc. 99 at 8.

Again, this ispreciselythe disputed issue of fact in tluase. Furthermore, Wexford Defendants’
assertion is unsupported by thedance. Carter’s notes ahot say that he evaluated Gray and
decided that Gray did not havID; the notes do not mention TM&#Dall. Doc. 100-1 at 5.

A reasonable factfinder could cdade that the absence of&JD notation reflects not a
reasoned medical judgmesub silentiathat Gray did not suffer from it, but rather Carter’s
deliberately ignoring Gray’s complaints.

Wexford Defendants could have argued that Gray has no constitutional right to see an
outside specialist, or that Carter’s treatn@nGray’s TMJID was medically reasonable. But
they do not. The closest thegme is their two-sentence derby argument that “a review of
[Gray’s] medical records indicatehat Plaintiff was continuously treated for his complaints
related to his TMJ through Stateville’s dental clinithe fact that Plaiiff expected a different
course of treatment does not amount to delibaratifference.” Doc99 at 7-8 (citations
omitted). That underdeveloped argument amounts to forfeiggeBatson v. Live Nation
Entm’t, Inc, 746 F.3d 827, 833 (7th Cir. 2014) (“[A]s the district court found, the musical
diversity argument was forfeited becaits@as perfunctory and underdevelopedJ)dge v.
Quinn 612 F.3d 537, 557 (7th Cir. 2010) (“We have melgar in the past that it is not the
obligation of this court to research and camstitegal arguments open parties, especially
when they are represented by counsel, andave warned that perfunctory and undeveloped
arguments, and arguments that are unsupport@etiyent authority, are waived.”) (internal

guotation marks and alterations omitted).

18



As for Wexford itself, it cannot be heldcariously liable under 8§ 1983 for Carter’s
actions. SeeMonell v. Dep’t of Soc. ®es. of City of New Yorkd36 U.S. 658, 691 (1978) (“[A]
municipality cannot be held liabsolelybecause it employs a tortfeasor—or, in other words, a
municipality cannot be held liable under § 1983 saspondeat superiadheory.”). Instead,
Carter must show that Wexford had a “policycastom ... [that] inflict[ed] the injury ... [and
was] the moving force of the coitational violation” he sufferedld. at 694. Wexford is a
private corporation, but it is coidered “a municipality” for pysoses of § 1983 liability, as its

medical services at Stateville ar@yided under color of state laveeeShields v. Ill. Dep'’t of

Corr., 746 F.3d 782, 790 (7th Cir. 2014) (“hnumber oflecisions sinc&lonell, our court has
applied theMonell standard to private corporationsRice ex rel. Rice v. Corr. Med. Sen&75
F.3d 650, 675 (7th Cir. 2012) (“Private corporaiacting under colaf state law may, like
municipalities, be held liable for injuriessulting from their policies and practicesJgckson v.
lll. Medi-Car, Inc, 300 F.3d 760, 766 n. 6 (7th Cir. 20@ZFor purposes of § 1983, we have
treated a private corporationtag) under color of state laas though it were a municipal
entity.”).

Gray argues that Wexford had a policycastom of improperly delegating its
supervision of Stateville’s ddsts to the dentists themselyésstead of overseeing them as
Wexford’s contract with the pras required it to do, and thatwsy Carter failed to appreciate
the severity of Gray’'s TMJBymptoms. Doc. 129 at 11-1&eWoodward v. Corr. Med. Servs.
of lll., Inc., 368 F.3d 917, 928 (7th Cir. 2004) (“Here,bétryksdale and Morse knew of CMS
employees’ disregard for written policies and giet nothing to ensure that they followed those
procedures.”). As evidence, Gray cites the testimony of Carter’s predecessor as Stateville’s

medical director, Parthasarathi Ghosh, whmiétetd in another case that he deferred all
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supervision of the prisotientists to the Stateville Dental Dster (Mitchell) and failed to ensure
that Wexford was following its own dentallfoes or its contret with the prison.SeeOpinion
and Order, slip op. at ®RJcDonald v. GhoshNo. 09 C 5302 (N.D. Ill. March 25, 2013), ECF
No. 120 (“Ghosh admitted that he had a practice of not supervising the dental care, and of
reviewing patients’ charts only tmonfirm that they had seendentist rather than for the
adequacy of care. These praes do not meet his obligationsder the contract.”). Wexford
contends that Ghosh'’s admission is irrele\@tause no such admission has been matiesin
lawsuit. Doc. 142 at 7-8.

The contention is unpersuasive. Although ‘@&estent made in olawsuit cannot be a
judicial admission in another,” the prior statement “cae\idencan the other lawsuit."Kohler
v. Leslie Hindman, Inc80 F.3d 1181, 1185 (7th Cir. 1996geFed. R. Evid. 801(d)(2) (party
statements are not hearsay). So it is elyt@ppropriate for Gray, in opposing summary
judgment here, to raise and rely on Ghoslumissions in the other case. And Wexford
Defendants do not point to any evidence in tlvend that Carter, after replacing Ghosh, changed
how he supervised the dental staff. Nor do theiyt to any evidence suggesting that Wexford’s
contract with the prison had changed betwebngB’s and Carter’s respective tenures. Absent
such evidence, a reasonable factfino®rld conclude that nothg had changed, and that
Wexford still maintained its custom or policy ioidequately supervigy the dental staff.

As with the issue of Cants liability, Wexford could hae argued that Gray has no
constitutional right to see an side specialist, or that Cartieeated Gray’s TMJD appropriately,
and that therefore it, tocannot be held liable undktonell, regardless of its policies or
customs.SeeKing ex rel. King v. E. St. Louis Sch. Dist. 1896 F.3d 812, 819 (7th Cir. 2007)

(“because there was no violation of Jerica’s dturtgdnal rights, there is no basis for liability on
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the part of the school district”)But Wexford does not makeishargument, and has therefore
forfeited it for purposes of summary judgmefeeG&S Holdings LLC v. Cont’l Cas. C®97
F.3d 534, 538 (7th Cir. 2012) (“We have repebtbeld that a party waives an argument by
failing to make it before the district court. Thatrue whether it is an affirmative argument in
support of a motion to dismiss or an argumetal@shing that dismis$és inappropriate.”)
(citations omitted). In any event, WexfordfBedants’ serious violation of Local Rule 56.1
would be a sufficient ground to desymmary judgment in any event.
Conclusion

State Defendants’ summary judgment rontis granted, and Wexford Defendants’

summary judgment motion is denied. This case will proceed to trial on Gray’s Eighth

Amendment claims against Wexforeé&lth Sources and Imhotep Carter.

March 27, 2015

United States District Judge
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