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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MARIO GIBBS,

Plaintiff,
Case no. 12-cv-0566
V.
Hon.John Z. Lee
CITY OF CHICAGO AND OFFICER
ROBERT JORDAN,

SN N N N N N N N NS

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Mario Gibbs (“Gibbs”) brought suit against Defendants the City ot&ju (the
“City”) and Chicago Police Officer Robert Jordan (“Jordan”), allegingatiohs of his civil
rights pursuant to 42 U.S.C. § 1983. Gibbs contends that Jordan widemgified him as the
shooter in an incident Jordan witnessed, leadir@ilbds’ wrongful postarrestdetention for that
crime. The City and Jordan jointly seek summary judgment on Gibbs’ claimgngrthat
Gibbs cannot establish that his arrest and detention were wrongful, and tiskbrnénat Jordan
is entitled to qualified immunity. Because the Court agrees that, under theofabis case,
Jordan is entitled to qualified immunity, Defendants’ motion is granted.

Factual Background

The following facts are undisputedlaintiff Mario Gibbs was a student at Dyett High
School (“Dyett”) in Chicago, lllinois. (Defs.” LR 56.1(a)(3) Stmt. § 13.) Michael Mays
(“Mays”) and Aaron Collins (“Collins”) were students who attendagbtt at the same time as
Gibbs. (d. T 13.) Defendant Officer Robert Jordan was a Chicago Police Officer who was

detailed to Dyettn 2010. (Id. 11 46.) Jordan knew Gibbs, Mays, and Collins by sighd.
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14.) Julius ThomagThomas”)and Michael Basé'Bass”) were security guards at Dyett during
thetime that Gibbs was a student there and also knew him by sight{ 2021.)

On March 9, 2010, at approximately 2:45 p.m., a shooting occurred at &% Ist
Street, Chicago, lllinois, in front of Dyet(ld. § 24.) School had just let out for the daid. {I
25.) 1t is undisputed that Gibbs, Mays, and Collins were all pregeaite scene (Id.  26.)
During the shooting, Jordan wascatedapproximéely 25 feet away from Gibbs.Id; | 32.)
Jordan, Thomas, and Bass afitate that they witnessed Gibbs fire a handgun during the
shooting® (Id. 7 2930, 32.)

Gibbs and Mays fled the scene, heading in opposite directitohs]] 33.) Jordan chased
Mays, but was unable to catch himld.(f 34.) Collins, who was shot during the altercation,
walked across the street to Provident Hospital to seek treatment for his wbdirfg36.) While
at the hospital, he was interviewed by Detective Thomas Carr from the GhRalgce
Department, but declined to press charges against anythe] 37.) However, Jordamasserts
thatwhen he went to question Collir@pllins told him that Gibbs had been the shoctefid.
35.)

The following week, on March 17, 201& approximately 3:00 p.m., Gibbs was arrested
for fighting at the intersection diast51st Street and Martin Luther King Drive in Chicago,
lllinois, alsonear Dyett (Id. § 42.) After hearing olice radio callreportingthe fight and
noticing a larg crowd walking westbound in front of Dyett, Jordatiowed the crowdto 405
East51st Street. I€l. 1 47.) When Jordan arrived, Gibalseadyhad been arrested and was in

back ofasquad car. I¢. 1 48.) At no time did Jordan arrest, handcuff, or ask another officer to

! Gibbs disputes this testimony, citiogly his own deposition testimony in support of his claim that he
neither had a gun nor shot anyone that d&.’s(LR 56.1(b)(3)(B) Stmt{{ 2930, 32.)

% Gibbs objectghat this proposed fact constitutesdmissible hearsay.P(’s LR 56.1(b)(3)(B) Stmt.{
35.)



arrest Gibbs. I¢. 1 49.) However, Jordadid inform the second district tactical team at the
scenehat Gibbs had been involved in the Collins shootind. (50.)

Gibbs was transported to the second district police stationebgetond district tactical
team for processing.ld. § 51.) Jordan met with the arresting officers at the police station and
further discussed with theims belief thatGibbswas involvedin the Collins shooting. 14.

52.) Gibbs was subsequently charged with reckless discharge of a firearm in conwehbtthe
Collins shooting. 1.9 53.) While at the police station, Jordan also called the Office of the Cook
County State’s Attorney regarding Gibbs’ involvement in the Collins shootiity.J 64.) On
March 17, 2010,Cook CountyAssistant State’'s Attorney Graunge approved the charge of
reckless discharge of a firearm against Giblbd. (56.)

On March 24, 2010, the battery charge against Gibbs resulting from the fight was
dismissed, but Gibbs remained in custody on the firearm charge until October 28, 2010, when he
was found not guilty. (Pl.’s LR 5611)(3)(C) Stmtq{ 2, 3.)

Discussion

Summary judgment is proper for cases in which “there is no genuine dispute as to any
material fact and the oavant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a).
The movant bears the initial burden of establishing that there is no genuine issateradlrfact.
Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). Once the movant has sufficiently
demonstrated the absence of a genuine issue of material fact, the nonmovant nraest fitréh
specific factsdemonstrating that there are disputed material facts that must be decided at trial.
Id. at 321-22.

Probable cause is an absolute defense to a Section 1983 suit brought against a police
officer asserting a Fourth Amendment violatidviustafa v. City of Chi., 442 F.3d 544, 547 (7th

Cir. 2006). But even where a police officer is fourahave lacked probable cause in makimgy
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determination to arrest, detain, or prosecute a suspect, the doctrine of djuarianity may
still protect him or her from suitFleming v. Livingston Cnty., 674 F.3d 874, 879 (7th Cir. 2012).
Here, the Defetants argue alternatively that probable cause shields Jordan from liambty
that, even if the Court disagrees, Jordan nevertheless is immunized from suit. Giaetstbé
this case, the Court turns first to Defendants’ invocatiaquafified immunity.>

As the Seventh Circuiéxplainedin Humphrey v. Saszak, “[t] he purpose of qualified
immunity is to protect ‘all but the plainly incompetent or those who knowingly vidiatéaiv."
148 F.3d 719, 727 (7th Cir. 1998yuoting Malley v. Briggs, 475 U.S. 335, 341 (198%)
Qualified immunity is eant to allow for reasonable errors ‘because officials should not err
always on the side of caution because they fear being sueéd(duotingHunter v. Bryant, 502
U.S. 224, 229 (1991) (citations omitted)). Thus, “[e]ven law enforcement officials who
reasonably but mistakenly conclude that probable cause is present are ntitienunity.” 1d.
(quotingHunter, 502 U.S. at 22]. Inother words, “[p]robable cause requires more than bare
suspicion, but need not be based on evidence sufficient to support a conviction nor even a
showing that the officer's belief is more likely true than falgdughes v. Meyer, 880 F.2d 967,

969 (7th Cir. 1989) (construir§rinegar v. U.S, 338 U.S. 160, 176 (1949)

® The parties spill much ink in their discussion of the precise nature of 'GBiglasion 1983 claim.
Defendants’ initial motion construes the claigs a Fourth Amendmerfalse arrest claim, arguing
variously that it fails as a matter of law because there was probable cause foraGésisand because
Gibbs cannot prove that Jordan either detained Gibbs or caused him to bedde@xinesponse, Gibbs
denies that he is asserting a false arrest claim, and irsetsdhis claim as a Fourth Amendmentralai
for “unreasonable postrrest detention” arising out of Jordan’s allegedly wrongful ifieation of
Gibbs as the shooter. (Dkt. 65 at 2.) It is true that there is some suggestion thatailedFourth
Amendment claim for wrongfupostarrestdeterion might exist in this Circuit. See Ramos v. City of
Chi., 716 F.3d 1013, 1019 (7th Cir. 2018)atingtheory behincpurportedclaimis “that if a person is in
jail awaiting trial on charges that were approved by a prosecutor based, umidyovan fake
information from the officers, and his seizure would lack probable catiseutihat false evidence, that
person could pursue an action against the officdyai”also stating thaSeventh Circuit “need not
determine the contours of such a claipgcase the issuavasnot properlybefore the Cou)t In light of
the Court’s ruling on qualified immunity, whether such a claim exists and, if sohevh&tbbs’ claim
would satisfy its requirements, not a determination the Court need makthis time
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“Probable cause is a commsense determination, measured under a reasonableness
standard.” Humphrey, 148 F.3d at 726 (citingjlangwall v. Suckey, 135 F.3d 510, 514 (7th Cir.
1998). Probable cause if abjective test,and is basedupon “factual and practical
considerations of everyday life on which reasonable and prudent men, not legal techetians
Brinegar, 338 U.S. at 175. Thus, even if an arrest or detention is later adjudged to have been
lacking in probable cause, where a defendant officer had a “subjective belieé thed probable
cause” that was “objectively reasonable,” that officer “is entitled to immudnkumphrey, 148
F.3d at 726 (citingHunter, 502 U.S. at 227) In the Seventh Circuit, “[i]f a case involves a
guestion of whether probable cause existed to support an officer's actions, the calseosbheul
permitted to go to trial if there @ny reasonable basis to conclude that probable cause existed.”
Eversole v. Seele, 59 F.3d 710, 718 (7th Cir. 1995) (internal quotation marks and citations
omitted) (emphasis added).

Here, the Courtertainly recognizes that Gibbs was detained dpproximately seven
months before being found not guilty of the firearms charge arising dghe @ollins shooting
But that does not change the fact that the unrebutted evidence in the recory suppgirts
Jordan’s argument that he is entitled to qualified immunity. Viewing all fad&bhs’ favor,
the Court concludes that a reasonable officer, standidgrdars shoes, would haveeasonably
believed probable cause existed to arrest and detain Gibbs for Collins’ shooting.

Gibbs freely admits that Jordan, Bass, and Thomas knew him and Collins by sight, and
that Gibbs was present at the time of Collins’ shooting. It is notdke thaGibbsdenied he
was present at th&hooting Nor is there evidence to support an argument that Jordan, Bass, and
Thomaseither wereactivelylying or wereunreasonablynistakenin believing that they observed

Gibbs shoot @llins. For his part, Gibbs contends that summary judgment is not appropriate



because there are facts in the record to support his position that he was not the shoote
Specifically, he himselftestifiedat his depositiorthat he did not have a gun, and did not shoot
anyone, let alone Collins. (Pl.’s LR 56.1(b)(3)(B) Stmt. | 28-82i) the issue for the purpose

of thisqualified immunityis not whether Gibbs actually shot Collins, but whether Jésdsalief

that Gibbs had done so was reasonable, even if it turned out to be mistaken. Jordan,sas well a
Thomas and Bass, all attested that they believed, based upon their own mseriiat Gibbs

was the shooterGibbs’ testimonythat he was not the shooter, without maseinsufficient to
rebutthe reasonableness of this beli€ke, e.g., Willisv. City of Chi., No. 98 C 3335, 2002 WL
356511, at *2 (N.D. lll. Mar. 6, 2002) (where “reasonable minds could differ” despite testimony
from plaintiff, qualified immunity appropriate in Section 1983 action).

Gibbs also argues that the Court should not consider the statement that Collin® made t
Jordan identifying Gibbs as the shooter becaugas inadmissible hearsay. This is incorrect.
Hearsay is an owdf-court statement offered by the proponent to prove the truth of the matter
asserted. See Fed. R. Evid. 801(c). However, the statement Defendants wish to admit is not
being offered for the truth of the matter asserted. Instead, Defendants wish tinsleftect of
the statement on Jorddre., supportingJordan’simpression that Gibbs shot Collins, or at least,
that Collins believed Gibbs was his assailant. Thus, the statementhsansdy and is deemed
admitted for that purposeSee Jewett v. Anders, 521 F.3d 818, 825 nGth Cir. 2008) &dvisory
to police officer that suspect was armed was not hearsay; ingt@amingadmissible to show its
effect on the police officer’'s statd mind, i.e., that it was reasonable for him to consider the
suspecpotentially dangerous).

Indeed, Collins’ identification of Gibbs as his shooter to Jorohaitself, provides a solid

basis to conclude that Jordan is entitled to qualified immunity. The Seventh Ciexuit



consistently held thapolice officers are entitled to qualified immunity, eviéna suspecis
eventually exonerated, where the suspect was identified by the putative anctittere is no
reason to believe the victim is not tedli the truth. See, e.g., Jenkins v. Keating, 147 F.3d 577,
585 (7th Cir. 1998) (“[s]o long as a reasonably credible witness or victim informs the tradt
someone has committed, or is committing, a crime, the officers have probable caasd their
actions will be cloaked with qualified immunity if the arrestee is later fonnmdbcent”);
Tangwall, 135 F.3dat 519 yictim’s identification of her assailant sufficient to “warrant[] a
reasonable officer to conclude that the plaintiff was her attagkese also Gramenos v. Jewel
Cos, Inc., 797 F.2d 432, 439 (7th Cir. 1986) ¢pable cause for arrest of suspected shoplifter
based upon eyewitness identification by store security gudtdyeover, asTangwall instructs,
the burden remains on the plaintiff to establish that the viohentificationof the suspeatvas
unreasonde in order to counter gualified immunitydefense 135 F.3d at 519. Gibbs wholly
fails to satisfy this burderputting forth no argument or evidence suggesting that there was a
reason whylordan should have doubted Collins’ identification of Gibbs as the shooter.

Thus even the closest reading of tlaets inGibbs’ favor (as the Court is required to do
at this time)inescapably results ithe conclusion that Jordamwas at most reasonablynistaken
in his belief that Gibbs shot Collins. This precisely the type of scenario that the doctrine of
qualified immunity is designed tddress See, e.g., Tebbens v. Mushol, 692 F.3d 807, 820 (7th
Cir. 2012) (quotingHunter, 502 U.S.at 229) (“[qJualified immunity protect®fficers who are
‘reasonablegven if mistaken’ in making probable cause assessmgertsrhphrey, 148F.3d at
727 (same) As a result, the Court finds that the doctrine of qualified immunity protects Jordan

from suit. The City is also entitled to summary judgment, as the sole basis for its liability is



premised upon its duty to indemnify Jordan pursuant to 735 Ill. Comp. Stat. 10/9-102. (Compl. 1
12.) Judgment in favor of all Defendants is therefore appropriate.

Conclusion

For the reasons set forth above, Deferslaitte City of Citago and Officer Robert
Jordan’sjoint motion for summary judgment [dké1] is granted. Judgment is entered in favor

of Defendant®n all claims. Civil case terminated.

Dated: 3/18/14 (—ﬁ %

John Z. Lee
U.S. District Court Judge




