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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LILLIAN BORICH

Plaintiff ,
No. 12C 734
V.

LIFE INSURANCE COMPANY OF
NORTH AMERICA and BP LONG -
TERM DISABILITY PLAN

Judge John J. Tharp, Jr.

N N N N N N N N N N N

Defendants.
MEMORANDUM OPINION AND ORDER

Plaintiff Lillian Borich alleges that defendant Life Insurance Companyorth America
(“LINA") wrongfully denied her longerm disability (“LTD”) insurance claim. Borich brings
suit under the Employee Retirement Income Security Act (“ERISA”), 2@ § 1132(a)(1)(B),
seekingto recover LTD benefits, prejudgment interest, and attorneys’ @Gasently pending
are hreshold questions regarding the standard of review that the Court should employ
deciding Borich’s claimand the scope of permissible discovery. For the reasons explained
below, the de novo standard of review applies to this acimhBorich is entitled to discovery
that drectly relates tovhether she is disabled undbe terms of heLTD insurance policythe
“Policy”). However, Borich is not entitled to discovegfating towhy LINA denied her claim or
whether LINA faced a confit of interest.

BACKGROUND !

Borich was an employee of BP Corporation until January 13, 2008, when she ceased

working due to medical impairmentsINA issued the Policyhat funded BP’4.TD insurance

! The following facts are taken from Borich@tatement of Material Facts (Dkt. 20). They are
presented only as background information, and do not constitute findings of the Court.
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plan (the “Plan”), which providedenefitsto current and formeBP employees, including
Borich.

After Borich’s employmentoncluded she appliedo LINA for disability benefits under
the Policy.Like many LTD policies, the Policy contains a tywmnged definition of disability.
For the first24 morihs of a claimed disability, a claimam consideredo be disabled if she is
unable to perform all of the material duties of her regular occupation at B#f.24ftmonths a
more stringent test appliea claimantis consideredto be disabledonly if she is unable to
perform all the material duties any occupationfor which she may reasonably become
qualified. LINA initially denied Borich’s disabilityclaim, but Borich successfully appeale¢de
denial, and LINApaidher benefits effective July 12008.In 2009,LINA notified Borich that it
would terminae her benefits, but Borich again successfully appealed that decasidi.INA
paida total of 24 months of LTD benefits through July 13, 2010.

On October 13, 2010, LINA informed Borich that it would mpaty anybenefits beyond
July 13, 2010becausdorich did not meet the morestrictivedefinition of “disabled” that took
effect on that datdBorich again appealed LINA'’s denial of benefits, but on December 20, 2011,
LINA upheld its denial finding that Borich was not disabledBorich filed this lawsuit on
February 2, 2012. The parties have submitted $aefthe appropriate standard of review and
scope of discovery.

DISCUSSION

Standard of Review

In ERISA cases, d denial of benefits . . . is to be rewied under ale novostandard
unless the benefit plan gives the administrator or fiduciary discretionary igtiocodetermine

eligibility for benefits or to construine terms of the plam which case a deferential standard of



review is appropriate.Schultz v. Aviall, Inc. Long Term Disability Pla670 F.3d 834, 837 (7th
Cir. 2012)(internal quotation omittedBut where a plan “clearly and unequivocally state[s] that
it grants discretionary authority to the administrator,” an arbitrary apiiotous standard
applies.Semien v. Life Ins. Co. of N. Am36 F.3d 805, 810 (7th Cir. 2006) (quotidgrugini-
Christen v. Homestead Mortg. C@87 F.3d 624, 626 (7th Cir. 20023ke also Firestone Tire &
Rubber Co. v. Brugh489 U.S. 101, 115 (1989) (“Contmat with established principles of trust
law, we hold that a denial of benefits challenged under § 1132(a)(1)(B) is toideee under a
de novostandard unless the benefit plan gives the administrator or fiduciary ihisargt
authority to determineligibility for benefits or to construe the terms of the plan.”)

A. The Plan Grants LINA Discretionary Authority.

Borich argues that the Polidocumentitself does not grant discretionary authority to
LINA. But LINA points to other plan documentlatgrantthe insurer “the discretion to interpret
the provisions of the Insurance Contract issued by such Insurer pertainingBenttfés under
the Benefit Program(s) provided by such Insurer.” BP Consolidated WelfarefiB&lan
(“Consolidated Plan”) (Dkt. 22) 8§ 6.6 This Consolidated Plan language unequivocally grants
discretionary authority to LINA, and not rendered ineffective merely because it appears in plan
documents other than the polidyiarantz v. Permanente Med. Grp., Inc. Long Term Disability
Plan, 687 F.3d 320, 327 (7th Cir. 2012) (“A district court conducts de novo review of a denial of
benefits under an ERISA plan unless fiten documentgrant the claim fiduciary discretionary
authority to construe the policy terms to decide eligibilitylfenefits . . . .”) (emphasis added).

The Consolidated Plan became effective on April 1, 20idwever—that is, after
Borich’s employment ended and LINAitially denied her claim, but before LINA rejecthdr

final appeal Consolidated Plaat 1. The Seveh Circuit has held that “the controlling plan will



be the plan that is in effect at the time a claim for benefits accrbeskett v. X¥rox Corp.
Long-Term Disability Income Plan315 F.3d 771, 774 (7th Cir. 2003). The question becomes,
then, when Boricls claim accruedon October 13, 2010, when LINA denied the continuation of
her disability benefitpursuant to the posivo-year disability definition or on December 20,
2011, when it deniederappeaP

The Seventh Circuit has stated that “a claim accrues at the time benefits are dénied.”
More specifically, “a claim to recover benefits under 8 502(a) accrues upon aaolkear
unequivocal repudiation of rights under the pension plan which has been made known to the
beneficiary.”Thompson v. Retirement Plan for Employees of S.C. Johnson & S¢g5h¢&.3d
600, 604 (7th Cir. 201X)nternal quotation omitted)

Judge in this district have interpreted this to mean that a plaintiff’'s “claim for denial of
ERISA benefits accrue[s] . . . when her appeal [is] finally deniedltzer v. Life Ins. Co. of N.
Am, No. 01 C 2585, 2002 WL 1858786, *2 (N.D. Illl. Aug. 13, 2005¢e also Fleszar v.
American Med. Ass;mNo. 09 C 2247, 2010 WL 1005030 (N.D. lll. Mar. 11, 2010) (“claims
for benefits accrue when the plan denies a formal appe&ing v. Verizon’s Bell Atl. Cash
Balance Plan 667 F. Supp. 2d 850, 887 (N.D. Ill. 2009) (“an ERISA action logically accrues
after thefinal administrative appeal is denied in writing”). And the Seventh Circuit hasdiphel
that interpretationn at least one case, findingllfeitwith only cursoryanalysis of the question)
that a claimant does not receive a clear repudiation of a claipef@&fits untitheadministrative
appeal is deniedroung v. Verizon’s Bell Atl. Cash Balance Rl&45 F3d 808, 816 (7th Cir.
2010). This interpretation makes especially good sense in a case like this are, Bdrich
twice successfully appealediNA’s initial denials of benefits. LINA did not clearly and

unequivocally denyBorich’s claimuntil it rejected hefinal appeal.Therefore, Borich’s claim



accrued on December 20, 2011. Because the Consolidated Plan was ionplaaedate, it
controls, and herefore theoperative documentgranted LINA discretion to interpret Policy
provisions.

B. Section 2001.3 Eliminates the Plan’s Discretion-Conferring Language.

Though the plan documents grant LINA discretiBoyich arguesthat the discretionary
language isrumped by 50 Ill. Admin. Code § 2001.3, which states:

No policy, contract, certificate, endorsement, rider application or agreement

offered or issued in this State, by a health carrier, to provide, deliver, arcange f

pay for or reimburse any of the t®®f health care services or of a disability may

contain a provision purporting to reserve discretion to the health carrier to

interpret the terms of the contract, or to provide standards of interpretation or
review that are inconsistent with the laws of this State.

If 8 2001.3 applies, then the language granting discretion to LINAm® effect andBorich’s
claim should be reviewed de novee Ehas v. Life Ins. Co. of N. ANMo. 12 C 3537, 2012 WL
5989215, *5 (N.D. Ill. Nov. 29, 2012) (“if Section 2001.3 applies, it strips the policy of its
discretionconferring language, and the standard of review reverts to de n@wwherman v.
United of Omabhd.ife Ins. Co, No. 09 C 489, 2012 WL 3903780, *2 (N.D. lll. Sep. 6, 2012)
(finding that if 8 2001.3 applies, then de novo review is appropri@tg}js v. Hartford Life &
Accident Ins. Cg.No. 11 C 2448, 2012 WL 138608, *{N.D. Ill. Jan. 18, 2012frequiring de
novo review where § 2001.3 invalidated discretionary clause).

LINA makes two argument®r why 8§ 2001.3shouldnot apply, claiming (1}hat the
sectiondoes not apply to insurance plabsit only to insurance policies, arfd) that ERISA
preemptsthe section The Court rejects both argumentsirst, 8 2001.3 applies to plan
documents like the Consolidated Plan. To hold otherwise wouldbtiecontrary to the pia
language of the regulatiand the clear import of that language. The regulaiqressly applies
not only to an insurance “policy” but also to a “contract, certificate, endorsemeéet, r
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application or agreement.” 50 Ill. Admin. Code 8§ 200562 also Ehas2012 WL 5989215 at
*6. An employee benefit plan is a contra€tplnik v. Prudential Ins. Co. of An570 F.3d 841,
843 (7th Cir. 2009)and plainly falls within the scope of thregulation Further, refusing to
apply the regulation to the Consolidated Plan because it is not an insurance pdicypdds
with the ‘common sense perspectiVveand would “elevate[] form over substanc&has 2012
WL 5989215 at *6 (internal quotations omitted).he regulationis written broadly to eliminate
deference to an insurer’'s interpretation of policy language. régalation’sbar on insurer
interpretive discretion would be meaningless, however, if it could be avoided eypbeient of
entging into a separate agreement, outside the insurance policy, that provideantbe s
discretion that 8 2001.3 takes awdherefore, like the other courts in this district to have
addressed this question, the Court finds that 8 2001.3 appkespioyersponsored benefiilan
documentsld.; Difatta v. Baxter Int’l, Inc. No. 12 C 5023, 2013 WL 157952, *3 (N.D. Ill. Jan.
15, 2013).

Second, ERISA does not preempt § 2001.3 because it falls within ERISA’s “savings
clause” as state provision that “regulatesurance.” 29 U.S.C. § 1144(b)(2)(A)o “regulate
insurance” within the meaning of ERISA’s savings clause, a state law mube($pecifically
directed toward entities engaged in insurance” and (2) “substantiafigt d@ffe risk pooling
arrangement leeen the insurer and the insure&&ntucky Ass'n of Health Plans, Ine.
Miller, 538 U.S. 329, 342 (2003)INA argues thaif § 2001.3appliesto BP’s plan documents

thenthe section regulaseemployee benefifsrather thaninsurance, and that ERISA preempts

2 LINA cites to three cases where courts ruled that ERISA preempted state lawmaffect
treatment ofemployee benefitsbut each case involvetkgislation that sought to regulate
employers’ benefit obligations rather than the interpretation of an insuraricg. polShaw v.
Delta Air Lines, InG. 463 U.S. 85, 97 (1983) the Supreme Court invalidated a state law that
“require[d] employers to pay employees specific [insurance] benefitdRRetail Indus. Leaders
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regulations affecting employee benefits.effect, LINA argues that § 2001.3 is not specifically
directed toward entitiesengaged in insuranc¢eBut like the other courts to have examined this
issue, the Court finds that § 2001.3 is directed towards entities engaged in inba@acse it
directly impacts insurance policies and only incidentally affects trugtrdents and employers.
Ehas 2012 WL 5989215 at *8Thereforeg it falls within ERISA’s saving clause and not
preemptedSee id. Zuckerman 2012 WL 3903780 at *@; Curtis, 2012 WL 138608 at *10.
Accordingly, the de novo standard of review applies in this case.

As a final note on this point, it should be pointed out that the term “de novo review” is a
misnomer In Krolnik, 570 F.3dat 843,the Seventh Circuit explained that, in this context, de
novo review means thahe court should maken independent decision. A coudoes not
“review” the insurance company’s decision, but rather dakegidence and “malse an
independent decision about how the language of the contract applies to th[e]ldacteé also
Diaz v. Prudential Ins. Co. of Ap¥199 F.3d 640, 643 (7th Cir. 2007) (“in these cases the district
courts are notreviewing anything; they are making amdependent decision about the
employee’s entitlement to benefits”) (emphasis in origindindful of this directivethough it
will continue to use the term “de novo revjésthe Court will make an independent decision

whether Borich is or was disabled.

Ass’n v. Fielder475 F.3d 180, 197 (4th Cir. 2007) the court struck down a state law requiring
employers to spend at least 8% of their total payrolls on employeaihhnsurance costs. And

in Unum Life Ins. Co. of Am. v. Warsl6 U.S. 358, 3789 (1999) the Supreme Court rejected a
state law that required the employer to act as agent of the inSextion 2001.3, on the other
hand, has no direct impact on the employer or what benefits it must provide, but rttisr af
the way that the insurance policy is construed. Therefore the cases lté$A@ not persuasive.
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Il. Scope of Discovery

In an ERISAbenefitcase, discovery is available to the extent that it enables the Court “to
make an informed and independent judgme@asey v. Uddeholm Corp32 F.3d 1094, 1099
(7th Cir. 1994). ERISA litigation “should be conduciedt like contract litigation, for the plan
and any insurance policy are contractstdlnik, 570 F.3d at 843. In deciding whether to allow
discovery, many factors are relevant, “the most central being the court’'s need tthénear
evidence in order to malkan informed evaluation of the parties’ claims and defengegton v.
MFS/Sun Life Fin. Distribs., Inc480 F.3d 478, 490 (7th Cir. 2007). The Court has “discretion
to limit the evidence to the record before the plan administrator, or to permit thduiton of
additional evidence necessary to enable it to make an informed and independent jiddment
at 490 (internal quotations and alterations omitted).

Borich seeks to “take discovery pertaining to both the underlying merits of her atai
Deferdants’ conflict of interest.” MSBr. (Dkt. 19) at 9. The former discovery is appropriate,
but the latter is not. Taking the latter point first, whether LINA has a conflicterfest is simply
irrelevant under de novo review. The Court’s mission isidependently decidehether Borich
is disabled under the terms of the Policy. Because the Court will nahrahy wayon LINA’s
denial of benefits whetherLINA’s decision was influenced by a conflict of interest has no
probative value whatsoevérhe Seenth Circuit made this point clear iaz, where it observed
that because the district court was to make its own independent dewistmer the petitioner
was entitled to benefits[w]hat happened before the Plan administrator or ERISA fiduciary is
irrelevant.” 499 F.3d at 643. The question the court must decide is whether the plaintiff is
entitled to the benefits she seeks, not whether the plan administrator gave hemnd fall a

hearing.ld. See alsg e.g.,Walsh v. Long Term Disability Coverage for All Emps. Located in the



U.S. of DeVry, In¢.601 F. Supp. 2d 1035, 1043 (N.D. Ill. 2009) (finding thataolations the
plan administrator might have committed in denying an LTD claim were irrelevant to the
question of whether a claimant is eligible for benefit®ccordingly, discovery into LINA's
decisionmaking process is barred.

But dscoveryinto whether Borich is or was actually disabled under the Policy definition
is appropriateand will be allowed Thisincludes discovery relating to amyedicalopinions in
the administrative recordn whichLINA will rely to show that Borich is owas not disabled.
From the discovery that she has propoundeappearghat Borich willattemptto show that the
medical epertsthat LINA relied on in denying her claim were biasexvardsfinding that she
was not disabled because they were paid by LIti#like an administrator’s conflict of interest,
a doctor’s “potential bias is relevant to evaluating the credibility of his répamtd the Court
will have to consider thosepors in deciding whether the plaintiff is disableéshepherd v. Life
Ins. Co. of N. AmNo. 11 C 3846, 2012 WL 379775, *4 (N.D. lll. Feb. 3, 2012pther words,
the doctors’ bias or conflict of iarestcould directly affect the Court’s decision whether Borich
is or was actually disabledt. would be unfair for the Court to allow LINA to rely on medical
opinions without giving Borich the opportunity to seek discovery regarding those opinmis a
discreditthem if they are the product of bias. Further, if Borich wishes to affirmativelsept
evidence of her disabilityshemay do so SeeKrolnik, 570 F.3d at 843. Evidence regarding

Borich’s disability will enable the Coutb make an informed and independent juégtas to

% Wise v. Life Ins. Co. of N. AnNo. 11 C 3429, 2012 WL 1203559, *3 (C.D. lll. Apr. 10, 2012),
which Borich cites in support of her claim for discovery, determined that “[e]videgeeding
conflicts of interest, however, would be irrelevant ideanovoreview case because the Court
reviews the matter without regard to the administrator’s decision
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whether she is entitled to benefigatton 480 F.3d at 42 Therefore the Court, in its discretion,
will allow Borich to pursue discovery relating to her own disability status.

LINA argues that the Court should not allow Borich to takg discoery, evenunderde
novo review. LINA referenceshe factors listedn Patton arguing that each factor weighs
against allowing discoveryl'he Patton factors are(l) whether the evidence is necessary to
enable theCourt to make an informed and independent judgment, (2) whether the evidence
relates toplan terms or historical facts concerning the claimant, (3) whether the plan
administrator faced a conflict of interest, and (4) whether the parties had a chpresent their
evidence in the administrative proceedilty.at 491.Here, he first and fourth factors weigh in
favor of allowing discovery, while the second factor weighs against allowirgwdisy The
third Patton factor is not relevant to the question of whether Borich should be permitted to
pursue discovery because the discovery sought regarding the medical expsri® dgbe
guestion of the physicians’ bias, not LINA’s.

In deciding whether additional discovery should be permitted, “the most important
factor” is whether the discovery is necessary to allow the court to make amedfcand
independent judgmenPatton 480 F.3d at 491LINA arguesthat additional evidence $ not
necessary for the Court to make an informed and independent judgment, explaining that the
records and reports of at least five consulting and treating expertavai@ble in the
administrative record. Resp. Br. (Dkt. 27) at 12. But the Cowdt cetermine what weight to
give thase reports. LINA will surely argue that its experts rendered independérdcanrate
opinions, while Borich appears tontendthat thse experts are tainted by bias and conflict of

interest.For the Court to make an informed judgmestto whether the reports are accyrate
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Borich must have the opportunity to probe the biases of whichever experts Ui ae and
therefore the firsPattonfactor weighs in favor of allowing discovery.

The fourthPattonfactor weigls in favor of allowingliscoveryfor much the same reason
The administrative process provided Borich no opportunity to obtain information relevant to the
potential bias of the medical providers LINA retained, but even if she had been e@nuitt
obtain and present such information, it seems unlikely that LINA would have found pezsuas
an argument that the medical experts it chose were biased because they werallyinan
beholden to LINA.

The secondPattonfactor, by contrastyweighsslightly against allowingBorich to pursue
discovery relating to thenerits of her clainbecause in addition to seeking discovery regarding
her doctors’ alleged biaseBorich may seek additional information about her own medical
history—a question that presumably she could have fully presented in connection with the
adjudication of her claim to LINALINA maintains thaBorich should be denied the opportunity
to obtain additional evidencm order to tirther the goals of the administrative exhaustion
doctrine, which requires ERIS&laimants to exhaust internal remedies before seeking relief in
court. Butthis argument is not compelling, particularly in a circumstance where the insurer
initiated the claim review rather than the insured and in any évemase lawincludingPatton,
clearly demonstrates that claimants may be entitled to additional discoveny thé
administrative process concludesee, e.g., Krolnik570 F.3d at 843 (allowing discovery)
Patton 480 F.3d at 4992 (allowing claimant to take discovery relating to his medical history);
Casey 32 F.3d at 1099 (explaining that district court may choose whether to allow disgovery)

Shepherd2012 WL 379775 at *3-4 (allowing discovery).
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The Court therefore concludes that, taken togetheRaktenfactors confirm that Borich
should be allowedtb obtain discovery relating to the merits of her claim. Discovery is permitted
to supplement the administrative record “where the benefits of increased gcexcaed the
costs.” Patton 480 F.3d at 492. LINA does newen arguehat the costs of discoveinto
whetherBorich is or was disabled exceed the benefftdshat discovery. Thouglhe record
compiled during the administrative proceeding is extensive and might conceivavlyepall of
the necessary evidence about Bowschiedical condition, it likely does not contain evidence of
the medical providers’ conflicts of interest, if arand it seems unlikely that further discovery
relating directly to her medical condition will be extensive. The Court Wwétdforepermit
discovery directly relating to the merits of her claim

* * *

For the reasons set forth abptlee Court will review Borich’s claim de novo. Borich is
entitled to discovery that relates directly to whether she is or was disatiled the terms of the
Policy. Borich is not entitled to discovery relating to the reasons why LINA denieddisr. ¢f
Borich chooses to conduct discovery, she shawdssue herrequeststo comply with this

opinion.

Entered:April 25, 2013

John J. Tharp, Jr.
United States District Judge
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