Levin v. Grecian Doc. 120

UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
KEN F. LEVIN,
Plaintiff, 12 C 767
VS. Judge Feinerman

ALEXANDER GRECIAN,

N N N N N N N N N

Defendant.

M EMORANDUM OPINION AND ORDER

Ken Levinbrought this suidgainst his former client, author Alex Gregianthe Circuit
Court of Cook County, lllinois. Doc. 1 at § 2. Count | of tbenplaint seeks a declaratory
judgment that the partiegepresentation agreement (“Agreemeiit&oroduced at Doc. 1063 a
valid and enforceable contract and that Grecian owes Ifite@an percent of the money that
Grecian received for the rights to publish his navs Yardand its sequels; Count Il seeks
damages for anticipatory breach of contrd2oc. 8 After removing the suit to this court, Doc.
1, Grecian answered, asserted affirmative defeaseisfiled counterclaims, Doc. 8he first
affirmative defense alleges that “Levin’s claims are barred by his own ménexsalhes of the
Agreemat, which excused Grecian from any obligations under the Agreemleintat p. 11.
Counts land Il of the counterclaimseek damages against Levin for breaching the Agreement
andthefiduciary dutes he owed to Grecian; Count Il seeks a declaratorynedgthat Levin’s
alleged breach of the Agreement terminated Grecian’s obligations thergnctigting any
obligation to pay Levin a commissian fee and Count IV seeks, in the alternative to Count llI,
a declaratory judgment that Levin is entitledratst to only dive percent commission as the-

agent of Seth Fishmanld. at pp. 15-17.
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Levin moved for summary judgment, and the court granted the matimnGrecian’s
contract and fiduciary dutyounterclaimgor damagesbut denied the motion asltevin's
declaratory judgment claim and Grecian’s declaratory judgowniteclaims. Docs. 71-72
(reported at 974 F. Supp. 2d 1114 (N.D. Ill. 2013)). The courthtbkhabench trial on both
parties’ declaratory judgment clairaedLevin’s contracttlaim. Docs. 104-05, 110-13.
Pursuant to Federal Rule of Civil Proceduréaj2he court enters the following Findings of Fact
and Conclusions of Law. To the extent that any Findings of Fact may be considerkiGonsc
of Law, they shall be deemed Conclusions of Law,\acelversa. After considering the
admissible evidence and assessing the witnessehbility, the court finds thdtevin materially
breached|{ 3-4 ofthe Agreemeniut nonetheless entitled to dive percent commissioan
The Yad andits first sequelThe Black Countrya fifteen percent commission @recian’s
earlierworksProof andSeven Sonsinda 334 percent commission @ertain foreign rights for
The YardandThe Black Countryas detailethelow.

Findings of Fact
A. Initial Contact Between Levin and Grecian

1. Grecian first contacted Levimith an email on August 19, 2004, introducing
himself as a “an awardinning writer, storyboard artist and illustrator” aredjuestind-evin’s
advice on how to deal with interest from two competing publishers in his comicsbaoek
proposal,The Impossible Snhowmail. Exh. 3.

2. Levin and Grecian maintained contact, and Grecian kept Levin apprised of the
publishers he was pitchingnd sent Levimrafts of his gches Tr. 01/21/14; PI. Exhs. 4, 6.
(Official transcripts of the bench trinhve not been prepared, so citationthetranscripts

reference only the day, not the page or line.)



3. In October 2004at Levin’s request, Grecian sent Levin a document dasgrall
of his previous and current projects, as well acaiser goals. Grecian’s shéerm goals were
to haveThe Impossible Snowmanblished and to “place enough other material [to] begin
building a real reputation as a good, reliable writer of comic books”; hisangk goal was to
“write a comic book script every week for a major publisher” like DC Comicsaw®l; and his
long-term goals “include[d] seeing some of [his] work developed for film eviwbn,
publishing [his] novel and writing some spec work for TV.” Pl. Exh. 5.

4, On October 26,@04, Grecian emailed Levndraft of a novelPersonaalong
with atentativequery letter that Grecian hop#tat Levin wouldforwardto another literary
agent, Dominick Abel. The query letter si@ht“l am seeking representation for my quirky crime
novel,Persona | am enclosing a brief synopsis and three sample chapters, sent to my current
agent, Ken Levin, to be forwarded to you.” Pl. Exhs. 8, 9.

B. The Agreement

5. Levin and Grecian entered intanaitten representation agreement (“Agreement”)
effective November 1, 2004. PI. Exh. 1.

6. Paragrapi of the Agreement provides that Levin is tlselé and exclusive
representativef all of rights to the Propertiesd. at 11, with “Properties” defineds*“[a]ll
literary and/or comic art properties, and all associated intellectual prajgts, which are or
have been created or controlled by Alex Grecian in whole and in part as of andeaEéfettive
Date [November 1, 2004] and all sequels and sffsmof same,’id. at p.1.

7. Paragraph 2 provides that “as Alex reasonably requests, Ken shall work with Alex
to formulate strategies to develop and ‘take out’ Properties for print publicatme,m

television, and/or video game development, and respond to inquiries in respect of anyoRights t



the Properties.”ld. at 2. Paragrapl6B provides that “Ken shall have an interest of 15% in any
non-comic art writing or print publication (novels, screenplays, etc.), and in thtydgpent
publishingsof comic art Properties.1d. at §6B.

8. Paragraph provides that “Ken and Alex shall keep each othfarmed of any
and all inquiries and discussions respecting the Properties and the rights tupdréid%,” and
that “[e]ach agrees to let the otherow of any inquiries and any potential or actual opportunities
learned of related to any of the Properties, and to timely forward to the otheregkered any
inquiries(e-mails, letters, etcin respect of the Propertiesld. at 3.

9. Paragraph $rovides: “No agreements for any of the Rights to the Properties or
for any Services shall be entered into unless expressly approved by Alex ineativdnat /4.

10. Paragaph 8 provides relevant part“‘Ken may from time to time recommend
the strateg retention of a particular agent and/or attorney or the attachment with orogeor
additional producers in respect of a Property or a potential Property acquinghdthér such
agent and/or attorney is engaged or such producer is attached, anchthef tifrat engagement,
shall be strictly subject to and dependent upon Alex’s prior apptoldlat | 8.

11. The Agreement’s initial term was seven years, ending November 1, 201, and
provides for automatic renewal for additional four-year periods ufiessan sends a notice of
termination to Levin “at least six months before the end of the telan &t 9.

12.  Grecian did not terminathe Agreement in writing at least six months before
November 1, 2011Doc. 87 afp. 5 T 15.

13. The Agreement ithe onlywritten agreement between Grecian and LeWth.at

p. 51 13.



14.  Based on théotality of thefacts below, the court finds that Levin used his best
effortsin “work[ing] with Alex to formulatestrategies to develop and ‘tak[ing] out’ Properties
for print publication, movie, television, and/or video game development, and résgnhal
inquiries in respect of any Rights to the Properties.” Pl. Ex J.

15.  After entering intahe Agreement, Levin helped Grecian resolve an issue with
George Singleywho was interested in publishifigne Impossible Snowmanhevin told Grecian
to let Singley know that Grecian “ha[s] a manager and Singley should be in tobdheviin],”
and Levin updated Grecian on conversations with Dan DiDio at Marvel regarding possikie
for-hire opportunities. Pl. Exh. 10.

C. Levin’s Efforts with AiT/Planet Lar's Publication of Grecian's Seven
Brothers (Seven Sons)

16. In early 2005, Grecian emailed pitches to Larry Young, who, along with his wife,
Mimi Rosenheim, owned small, sucessfulpublishing housealledAiT/Planet Lar,which
Entertainment Weeklyubbed “the HBO of comics.” Tr. 01/21/14; Tr. 01/22/14.

17.  When Grecian “r[a]n into a snag” ms correspondence with Young, during
which Young stated he wanted to see a finished product before he could make anaffer on
graphic noveby Grecian calle®Geven BrothersGrecian turned to Levin. Pl. Exhs. 12-13.

18.  Levin, who was also Young's longne agent, sent Young an emeadlling
Grecian “the real deal” and recommergithat Youngake aother lookat Seven BrothersTr.
01/21/14. Levin told Rosenheim that “he had a writer he thought had a really good ®®ad)’
Brothers and ‘he wantedAiT/Planet Lat to take a look at it.” Tr. 01/21/2014.

19. In 2005, Rosenheim and Young were not actively reading submissions and would
not have taken an interest in and followed througbewen Brothers not for Levin’s

endorsementTr. 01/21/14.



20.  On February 14, 2006, Levin sent Young an email asking him to “confirm that 7
BROTHERS is a go swe can lock that up.” PI. Exh. 14.

21.  AiT/Planet Lar ultimately publisheSeven Brotherander the titlé&Seven Sons
October 2006. The book waell-receivedn the comis industry, andsrecian believed that it
wasa “critically acclaimed” first graphinovel. Pl. Exhs. 15, 124, 139-48.

22.  Seven Songenerated $3,000 in profit for AiT/Planet Lar, of which Grecian
received $1000. Levin did not explicitly ask Grecian for or receive a commission on Grecian’s
earnings fronSeven SonsTr. 01/21/14.

D. Levin’s Efforts Involving Proof

23. Jann Jones frorthe DC Comicsmprint Vertigo was impressed withbeven Sons
and asked Grecian to send her some pitches. Grecian sent Jones the first two &ssoesoof
series calledProof and asked Levin to speak to Jones on his behalf. PIl. Exh. 139-36.

24.  Grecian also pitcheBroofto IMAGE Comics, which accepted it as a monthly
comic series in early 2007Grecian was paid less than $20,000 for the series over the three and a
half years that it ran. Tr. 01/27/14.

25.  Levin worked with his friendason Netter, thieead of the media production
company Kiclstart, to try to sell a television optidar Proofto Sony Animation.Grecian
signed an agreement with Netter and Kickstiding Kickstart the right to optiofroof. Tr.
01/27/14. Grecian agreed to have Netter bring in a writer, developfas a TV series, and take
it to Sony Animation t@auge its interestTr. 01/22/14.

26.  On November 6, 2008, Grecian wrote Levin an email with the subject line, “What

happened to you?” Grecian was frustrated because he had not heard back from Lelrmrgregar



the Proof media pitch effortseven though he had been promised an update in SepteDdfer.
Exh. B.

27.  Shortly after receiving the email, Levin calland apologized, explaining thash
son hadsuffered from a medical emergencir. 01/27/14.

28.  Grecian testified that he asked to be “let out of the contract” because he was
disappointed thdtevin “hadn’t sold anythindor” Grecian,to which Levin responded that “he
would rather not [end the contract]” and promised to work hdodegrecian. Tr. 01/27/14.

29. On May 6, 2009, Adam Goldworm, a film producer, emailed Grecipresing
interest in developingroofinto a television seriesGrecian forwarded the email to Levin, and
Levin respoded: “Double-checked tonight to make sure we still have a de@NY says we
do, they're just figuring out financing in the brave new world.” Def. Exh. C.

30. On May 8, 2009, Levin emailed Goldworm: “Thanks for the inquiry. PROOF is
already in development.Def. Exh. D.

31. TheProofdealwith Sonyultimately did not materialize. Levin testified®foof
wasn't really ideal to develop because of its contents, for television or film. Buhetess, |
spent a great deal of time giving it a shot and got Kickgtatb the same, which | appreciated.
It turned out to be a great deal of time spent with no tangible result, but thats$ et ..
territory.” Tr. 01/22/14.

32.  On November 21, 2010, Grecian emailed Goldworm to ask if he “ever got a
chance tdalk toKen” and attached an issueRrfoof. Goldworm responded: “Ken kind of
disappeared on me. | still love this book and would love to take it out as a series. | thought you

guys had lost interest.” Def. Exh. J.



33.  On March 30, 2011, Goldworm contacted Gredraan attempt to becontbe
exclusive media representative Rioof. Grecian responded that he “would really prefer that
business dealings be conducted through Ken,” and copied Levin on the response. PIl. Exh. 81.

34. That same day, Grecian emaileevin andan employedrom Kickstart stating
that he was confused as to what was going on with Goldw@acian wrote“To be honest,
while | was aware that Kickstart was still interested in Proof (and youbst definitely put in a
lot of time on this project)l haven’t been sure about what's going on over there either.” Def.
Exh. K.

E. Initial Contact Between Levin andSeth Fishman

35. In Spring 2009, Seth Fishman, then an assistant literary agenthaitdlew York
firm Sterling Lord Literistic, called Levinral asked if one of Levin’s clientdje comic artist
Garth Ennis, would be interested in publishing a prose novel. Tr. 01/21/14.

36.  Although Ennis was umterested, Levin followed up and asked Fishman if
Sterling Lord would be interested in adapting comic work into prose genetagesting that
Levin’s client Bill Willingham would be a good candidate. Tr. 01/21/14.

37.  Fishman agreed to work with Levin to publish Willingham’s nolalywn the
Mysterly River The agreememwas that ten percent of the phing profits would go to
Sterling Lord. Tr. 01/21/14.

38. Levin testified that Willingham verbally agreed to pay fifteen percent ofalee s
proceeds to Levin on top of the ten percent to Sterling Lord. Tr. 01/21/14. By cdfslastan
testified that fifteen percent igpically the standard fee for a literary agent, and finathe
Willingham dealhe split that fifteen percent with Levin (ten percent to himself, five percent to

Levin) because he was “bearing the brunt of the literary side of thifigs01/24/14. This



dispute is immaterial, for whatever fee deal Levin struck with Willinghans doebear on the
deal he struck (or did not strike) with Grecian.

39. Fishman suggested a few edits and submid@an the Mysterly Riveo imprints
at New Yorkpublishing houses. An imprint of Macmillan called Tor Books bought the
Willingham book for an advance of $60,000. Tr. 01/24/14.

40.  After the saleof the Willingham book, Levin, on behalf of his company NightSky
Entertainment, wrote Fishman a check for ten percent of $60,000. Tr. 01/24/14.

F. Levin's Efforts Regarding the Graphic Novel Initiative and Early
Stages ofThe Yard

41. OnJuly 31, 2009Grecian emded Levin a proposal for a graphic novel called
The Yard PI. Exh. 141t.

42.  Grecian sent the proposairfThe Yardo Vertigo several times, but was turned
down. Tr. 01/22/14.

43. In December 2009, Levin developed the idea of the “Graphic Novel Initiative” in
which NightSky and Sterling Lord-spearheaded Hyevin andFishman—would team up to
pitch promising magrialto New York publishers interested in graphic novels. Levin suggested
thatGrecian’sproposaffor The Yardoe includecamong severgirojects by his other clients. Tr.
01/22/14.

44.  In December 2009,evin spoketo Grecianabout including his proposabif The
Yardin the Graphic Novel InitiativeLevin told Grecian the back story of how Fishman first
approached Lewiregarding Bnis andhow Fishmanater worked with Levin to selDown the
Mysterly River Levin testified: “I was asking if [including th@oposal foThe Yardn the
Graphic Novel Initiative] was okay with him. | told him if [a sale] happened, wedwvaué

Fishman and his firm, then Sterling Lord, 10 percent. He would still owe me my 15 pbrdent



the dollars would be good enough thaen splitting it with RileJfRossmo, the illustrator for
The Yard, economically, | thought it would be a good thing.” Tr. 01/22/lLdvin testified that
Grecian responded something to the effect of, “That sounds great. Absolutelydd &t” Tr.
01/22/14.

45.  Levin did not send a confiratoryemail to Greciamegarding Grecian’s supposed
agreement that Fishman could take a ten percent fee on top of Levin’s fifteentjeecTr.
01/22/14.1n fact, Levin admitted that no written communicaticiveen Levin and Grecian set
forth this supposed understanding.. 01/23/14.

46. Based on the manner of the witnesses while testifying@rttdd additional
reasons set forth below, the court does not find credible Levin’s testimony tinébimeed
Grecianof the“fifteen plus ten” fee structure and that Grecian agreed to it.

47.  Grecian testified that he agreed to have Fishman brought on as his liggraty a
and to represent him to New York publishers as part of the Graphic Novel Initiatbveever,
Grecian deniethat Levin evetold him that hewould have to pay &n percent fee to Fishman
on top of a fifteen percent fee to Leviiir. 01/23/14.Based on the manner of the witnesses
while testifying and for the additional reasons set forth belogvcourtfinds credibleGrecian’s
testimonythatLevin never informed him of thdifteen plus tehfee structure

48. OnJanuary 5, 2010, Levin emailed Grecian with revisions of the propoJaidor
Yardand followed up seval times PIl. Exts. 141-3, 141-4, 141-5.

49. OnJanuary 8, 2010, Levin told Grectéwathe planned to pitciThe Yardo a
publisher in New York, and was eager to receive Grecian’s “edit of [Levidis] €Pl. Exh.

141-10. Grecian sent the revised pitch later that day. Pl. Exh. 141-11.

10



50. OnJanuary 12, 2010, LeveentFishman the proposal faihe Yard Fishman
responded, “This is stellar,” buxressed concern thiliew York publishersnay “greet[]” the
“format ... oddly,” a reference to the fact that the publisixerse not accustomed seeing
proposals for graphic novels, as opposed to prose novels. Def. Exh. E.

51. OnJamary 26, 2010, Grecian emailed Levin for advice on an upcoming phone
conversation with Vertigo regarding a comic proposal. Levin responded with his thoargiht
heinformed Greciarthat Levin had meetings lined up with four of the biggest publishing houses
in New York regarding he Yard Pl. Exh. 141-12.

52. In February 2010, Levin and Fishman met with literary agents from four major
publishing houses to pit@everalgraphic novels, includinghe Yard Levin ran the megtg.

No housemade an offeralthoughThe Yardwvas weltreceived. Tr. 01/22/14.

53. Levin remarked to Fishman after the meeting: “If that had been a meeting for a
prose novel, | would have sol@lje Yardlin the room.” Fishman agreed. Tr. 01/22/14.

54.  Soontherafter, Levin called Grecian, who was at home in Kansas, to update him
on the meeting and to ask whether he would consider wiiitiegY ardas a prose n&' instead
of asa graphic novel. Levin told Grecian that “if you, Alex, would write this as a prosé, hove
think it would sell.” Tr. 01/22/14.

55.  Grecian wasnitially hesitant because he did not waminvest considerable time
into writing a prose novel from scratch and risk having it not sell. Tr. 01/22/14. Eventually,
Grecian agreed to wrifEhe Yardas a prose novel. Tr. 01/22/14.

56. Levin testified thatn the course of persuading Grecian to wfite Yardas a
prose novelhetold Grecian that the sale of a prose novel would be “substantially [moge] on

net basis than what [they had] ever been talking about previously for a publication.”
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Additionally, Levin testified that he “reminded [Grecian] of the conversatiwey] had
regarding Fishman and said, you know, remember, if ... you do this and we work with Fishman,
he and his agency are going to get 10 percent. | will still get 15 percent.” 22/1L/Grecian
by contrastfestified that Levin never reminded him of any “fifteen plus fee"arrangement at
thattime. Tr. 01/27/14Based on the nmmer of the withesses while testifying and for the
additional reasons set forth below, the court does not find credible Levin’sdegtihat he
reiteratedhe “fifteen plus tenfee arrangement to Grecian.

57.  On March 30, 2010, Levin emailed Dominick Abel, #gentin whom Grecian
years earliehad expressed interest, aagked him to look &aradise Flatsone of Grecian’s
prose novel manuscripts. PIl. Exh. 1Abel respondedwo weeks later andeclined to take on
the novel. PI. Exh. 18.

58. On April 12, 2010, Levin sent Fishman the manuscri@togfide another one of
Grecian’s prose noveldef. Exh. F. Fishman responded, “[Y]ou were right, he can write
novels.” Ibid. On April 27, 2010, Levin sent FishmBaradise Flatswhich Fishman liked as
well. Def. Exh. G.

59.  On April 14, 2010, Grecian emailed Levior his review the first chapter dhe
Yard an outline, and two of Rossmo’s accompanying illustrations. Pl. Exh. 141-15.

60. On May 5, 2010, Grecian emailed Levin askivitenheneeded a partial draft o
The Yard Levin encouraged Grecian to keep writing, and suggested that Rossmo ctimapose
cover art in a “steampunk” style. Pl. Exh. 141-16.

61. On May 6, 2010, Levin gave substantive, pleted feedbacto Grecian on his

draft of The Yard PIl. Ex. 141-19.
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G. Levin’s Efforts Regarding Mulholland’s Offer on a Partial Draft of
The Yard

62. In May 2010, John Schoenfelder of Mulholland Books, an impriktaahette
sought out Fishman for a routine industry lunch, during which Fishman told himEeitard
Tr. 01/24/14.

63. Fishman emailed Schoenfelder an excergihed Yardon May 11, 2010. Def.
Exh. I.

64. Around May 25, 2010, Schoenfelder, Fishman, and Levin had a meeting to
discussThe Yard Schoenfelder indicated that Mulholland was interested in admtbreebook
deal, and Fishman and Levin stated that it would be ideal if an offer could be made prior t
Grecian producing a completed manuscript. 01/22/14.

65. Schoenfelder emailed Fishman on August 13, 28t@rding the excerpf The
Yard stating that[tlhe pages ee AMAZING” and that Rossmo’s art was “mind blowing.”
Schoenfelder told Fishman that he would seek approval to acquire the book befaa Grec
completed it. Fishmaforwarded this email to Levin. Def. Exh. I.

66. Levin in turn forwardedhe Schoenfeldeemail to Grecian, and Grecian
responded to both Fishman and Levin: “Thank you, gentlemen! I'm raising aglasas't Pl.
Exh. 140-28.

67. On August 24, 2010, Fishman informed Levin that Schoenfelagmade a
“crappy” offer of $10,000 for Ndh American rights to the firétook in theThe Yardseriesin
paperback Fishman’s initial thoughts were to ask for $25,000 or to wait until the book was
complete to receive a higher offer. Levin respontieti“10k is insulting” and that the book

should be published in hard cover. PIl. Exh. 114.
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68. Levin spoke to Schoenfelder and expressed his disappointment over the offer.
Schoenfelder agreed that the book was worthy of hard cover and asked Levin to send him the
completed manuscript when it was ready, assuring Levin that Mulholland would rhajtesa
offer at that time. Tr. 01/22/14.

69. Levinthentold Grecian about Mulholland’s $10,000 offer. Grecian wanted to
takeit, but Levin responded thdtwas not in the best interestGfecian’s career to acdeguch
alow offer. Levin explained that if an author “start[s] as a $10,000 writer,” it “pegs [him dr her
as a $10,000 writer.” Levin elaborated that if “you start as a hard back writgoamiliver,
you’ll have the opportunity to stas a hard bacwriter,” while “if you start as a trade paperback
writer, you're swimming upstream in terms of [your] overall cared@ir.”01/22/14.

70.  Grecian agreetb decline the $10,000 offer, with the understanding that
Schoenfelder would make a higher offer upon receiving a completed manuscript. Td41/22/

71.  On September 22, 2010, Grecian sent an email to Levin thanikmfpr his call
and updating him on progress ©he Yard Grecian wrote, “Lemme know what you learn from
Seth. Whatever you guys decide wecheedo, I'm in.” PIl. Exh. 78.

72.  OnDecember 3, 2010, Fishman I&fterling Lordfor the Gernert Company,
where he would be a literary agent. Sterling Lord allofsieimanto take the Bill Willingham
property Down the Mysterly Rivgmwith him toGernert. Levin told Grecian that Fishman “got
offered (and took) a full agent position at The [Gernert] Company — a big time gdehay
Grisham, etc.) and stronger than Sterling Lord,” noting that “[t]his is a ptusst” PIl. Exhs. 27-

28; Tr. 01/22/14; Tr. 01/24/14.
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H. Levin's Further Efforts in Selling The Yard

73.  Aroundlate April 2011, Grecian completed the manuscript of the prose fidneel
Yard Tr.01/22/14.

74.  Fishman submitted the manusctipthirteenNew York publishers, including
Mulholland. He sent bst of thepublishers to Levin on May 4, 2011. Def. Exh. L; Tr. 01/22/14.

75.  Several publisherscheduleghone interviews with Greciaio attempt to
persuade him tsignwith theirhouses. Grecian called Levin to inform him of his upcoming
interviews, ad hecalled Levin after his interviews teporthow they went. Tr. 01/22/14.

76.  Grecian emailed Levin on May 9, 2011, copying Fishman, and reported that he
liked “Josh at Viking and Marysue [Rucci] at Putnam best.” Pl. Exh. 83; Tr. 01/22/14.

77. Levin and Fishman agreed to hold an auctionrfeg Yard with Fishman in
charge of setting up and conducting the auction. Tr. 01/22/14.

78. On May 10, 2011, Grecian sent an email to Levin stating: “I think all three of us
have good reason to feel pretty damn proud of ourselves right now. And | appreciatetlyour fai
in me.” Pl. Exh. 140-39.

79. On May 12-13, 2011, Fishman conducted a tag-auction among seven
publishers. Fishman gave Levegularupdates. Atheauction’sclose two publishers ended
up with the highest bids of a $500,08d@vancdor North American right$o The Yardand one
sequel Tr. 01/22/14.

80. Levin and Fishmatalked to Grecian afterwards. They all slightly faabr
working with Marysue Rucci at Putnarane of the two highest biddeend Grecian decided to

acceptPutnam’s offer.Tr. 01/22/14.
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81. On May 13, 2011, Rucci emailed Grecian and Fishman to congratulate them on
the deal, and Fishmaopied Levin on his reply, stating: “I'd like to add Ken Levin, my agent
to these threads. ... [W]e work closely with one another on Alex’s projects.” Pl. Exh. 86.

l. Levin’'s Media Deal Efforts Involving The Yard

82.  Prior to the auction,evin sought tagaugeinterest inThe Yardrom threemedia
producersGil Netter (of Disney) PeterChernin ¢f The CherninGroup), and Neil Moritz ¢f
Sony) Gil Netter and Chernin like@ihe Yardout believed it wabettersuited for television,
which was not their area of interest at the time. Moritz, who worked with SonyiSiete was
interested in aaptingThe Yardor television. Tr. 01/22/14.

83. On May 11, 2011, Levin emailed Jason NettérKickstart)informing him that
The Yardhad beersent to top publishers by his “book co-agent, David Gernert’'s company,” and
that “four film scouts have already inquired.” Levin atedtla draft of an email to Gil Netter,
Jason’s uncle, regarding adaptifige Yardfor television or film. PIl. Exh. 85Levin admitted
that he probably did not inform Grecian about the film scout inquities01/27/14.

84. TheMay 11, 201lemail also note that “Jason [Netter] and | [Levin] are the only
producers attached to the film rights, and | [Levin] control them.” Pl. ExhA8%ial, Levin
admitted that he did not obtain Grecian’s approval for attaching Jason Netefitmthghts.

Tr. 01/27/14.

85. At some pointCharlesSmolenski of Sony Television asked Levin to hold off on
entertaining other offers for two months to give Sony the time to look into whethantiéavto
go forward with a deal. Levin agreed to this without asking for or adbhtaarecian’s

permission. Tr. 01/22/14r. 01/27/14.
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86.  Grecian testified thaaround thasametime, Levin calledo say that héad
“given a free option on the book to Sony [Television],” whigtecian remembers “had
disappeared on tHeroofdeal.” Grecian was upset because thigdiiep the book” at a time
when “there was a lot of buzz” surrounding it. Grecian also testified, truthfudlg@ansistently
with Levin’s testimonythat he was never informed that Levin had received inquiriestrem
othe film scouts regardin@he Yard Tr. 01/27/14.

87. On May 25, 2011, Jason Netter and Levin discussed rdediafforts foiThe
Yard Levin said that “Josh of Ch[e]rnin has kept calling Gernert Co to talk to rag&a
referring to Fishman. Levin added: “Before we take one more step with these peppked to
find out if we would have the backend piece we want if we partnefidg whem, and the front
end and credits too. ... | developed this material and also want a producer credit iesehéhi
time to try to strengthen that position for two fee futures.” Def. Exh. N.

88.  Grecian did noat any timeaetain Jason Nett@r agree that he would hafikn
rightsto The Yard Levin did not discuswith Grecianthe possibility of JasoNetter'shaving
film rightsbeforeLevin agreedhatJason Netter would havkeserights Despite this, Levin
represented to Gil Netter that Jason Netter had film righteéoYard Tr. 01/22/14.

89. On October 11, 2011, Alex Block, a development executive for Akiva Goldsman,
a Hollywood producer, asked Levin for a manuscripiloé Yard Levin declined, explaining
that “the rights are tied and the manuscript dissemination restricted.’ExrefX. Levin did not
inform Grecian of Block’s inquiry, anGreciandid not approe of Levin’s declining Block’s

request.Tr. 01/27/14.
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90. On October 19, 2011, Jashietter emailed Levin informing him that “Sony will
contact [Levin] about the Yard deal for 60 days,” and Levin responded, “[l]s it ddedeand
that's it, or is it free ath negotiate the rest, or ...?” Def. Exh. Y.

91. On October 21, 2011, Levin met Grecian in person in Kansas Grgcian
crediblytestified that during this meetingevindid not discusshe media inquiries from
Chernin or Block/Goldsman. Tr. 01/27/14.

92. OnNovember 29, 2011, Levin emailddsorNetter, stating that “there’s been
three more inquiries of rights [fdhe Yardl and [he had] heard nothing back from Charles
Smolenski aBONY since [their] initial discussionsis that still live?” Def. Exh. BB.Levin
never informed Grecian about those inquiriekisrexchange&vith Jason NetterTr. 01/27/14.

93.  The court finds that Levin failed to communicate with Grecian regattang
extent ofhis media efforts regardinbhe Yardand expressions of media interest in the property.
The court also finds that Levin failed to obtain Grecian’s approval before giviingeadption”
to Sony Television.

J. Levin's Involvementin the Putham Contract

94.  Around May 16, 2011, Putnam sent Levidesl memasking for publishing
rights for all formats, including a graphic novel format. Levin convinced PutinainGrecian
should retairthe graphic novel rights. Tr. 01/22/14.

95. On May 19, 2011, Levin sefRishmanadditional notes on the Putham deal memo,
including the accountmtreatment offhe YardandThe Black Countrytrade paperback
royalties, and_evin’s desirethat Putnam includemore milestones so that Grecian could receive

his money sooner. Pl. Exh. 117.
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96. On May 21 and 22, 2011, Grecian asked Levin for input on theioss he
planned to make tdhe Yardand Levin responded with notes. Pl. Exh. 87.

97. OnJuly 19, 2011, Putnam emailed Fishman the first draft of the Putnaraatont
Fishman forwarded ib Levinon July 25, 2011 to “look over as best you cameéf. Exh Q.

98. On August 22, 2011, Paula Breen, the Gernert Company’s counsdfjgentan
her comments on the Putnam contract for Levin's review. She told Fishman:rieedl to
know [Levin’s] contact information as he should be added t&greement as cagent.”

Fishman forwarded the email to Levin, who responded that he would take a look that week. Def
Exh. R.

99. Fishman having not heard back from Levin on the Putnam conatajled him
on August 29, 201and September 8, 2011 asking about the contiaet. Exfs. S, U.

100. Levin testified that in &l 2011, he was distracted because his wife had medical
problems andhathe phoned the Mayo Clinic in Minneso#t least twice dailpn her behalf. Tr.
01/22/14.

101. On September 3, 2011, Grecian referred his friend, Jai Nitz, to Levin. PI. Exh.
140-42.

102. On September 6, 2011, Fishman askeglcfan whether he had emailed Levin
regarding the agent feésf which more below), and Grecian replied that Levin $edthathe
would call Grecian theext week. Pl. Exh. 91.

103. On September 23, 2011, Grecian emailed Levin asking to be “kept in the loop on
where the [Putnam] contract is and what our progress is,” noting that it had beemé&fuths

since the book sale.” PI. Exh. 94.
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104. On September 27, 2011, Fishman embieecia regarding the delay wittine
Putnam contract. Fishman stated: “What is your exact relationship with Keréh.br&ught
you to me, and he’s your primary agent, and he’s also a lawyer who will have thoanghe
contract.” Pl. Exh. 96.

105. The same day, hn called Grecian. Grecian then emailed Levin thanking him
for thecall: “It was good to finally talk to you and hear from you what’s going on. waltt to
make sure that you understood my concerns. From reading and talking with fridms in t
industry, the delays on a deal like this seem to be exaggerated at this poirtoricGerned
about being paid by the end of the year.” PI. Exh. 98.

106. On September 29, 201levin emailed Fishman his col@moded notes on the
Putnam contract, consolidated with Breen’s note=szin did not change the language in the
rider to 27 stating: “The Author agrees to an irrevocable fifteen percent (15%) cadommiss
deducted from all monies due the Author.” Instead, he added to that paragraph that “[n]inety
percent (90%) fosuch amount [all payments under the contract]” would go to NightSky (Levin’s
agency) and “[tjen percent (10%) of each such amount” would go to Gernert. Pl. Exh. 118.

107. On October 4, 2011, Fishman emailed Grecian that “[w]e’re all good with the
notes [on the Putnam contract],” and that “[w]e are going to have it set up so thattten{zay
are split- 10% goes straight to Gernert and 90% goes to Kethelcontract it will state that he
receives 5% and you 85% so he then will disburse the other 85% to you. | believe thatlg the w
it's all set up— not 100% sure what your deal with Ken is.” PIl. Exh. 31.

108. The same day, Breen emailedtnam, copyng Fishman and Levimwith

comments on the Putnam contract, including the addition of this language in the fj@&:
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“Ninety percent (90%) of each such amount (representing Eighty-five pe8&&t fo the
Author and Five percef5%] to NightSky Literary).” Pl. Exh. 60.

109. In the meantime, Levin testified that he was actively negotiating forejgtsrio
The Yard. Tr. 01/23/14. On June 6, 2011, the United Kingdom rights were sold to Penguin
Group UK for $78,209.02. PI. Exh. 128; Tr. 01/23/08n June 17, 201IThe Yarts Russian
rights were sold for a $3,000 advance to imprints of ASTREL Ltd., and AST Publishers. PI
Exh. 88. On July 7, 201The Yards Hebrew rights were sold to Kinner2toraDvir
Publishing House Ltd. for a $2,000 advance. PI. Exh. 89.

110. On October 11, 2011, Levin se@tecianhis edits on a marketing piece fbne
Yardand advised him omarketing strategy forhe Yardn the United Kingdom. PIl. Exh. 36.

111. On November 2, 2013ennifer Uram oPutnam sent Breen an aiihwith notes
on the contract; the email copied Levin and Fishman. Putetmedhe languag regarding
the 85/5 percent breakdovetween Grecian and Levihat Breen hagroposed in her October
4, 2011 email. PI. Exh. 60.

112. On November 11, 2011, Fishman forwarded to Grecian Breen’s and Putnam’s
notes to the contract, including Breeldaguage regarding tl85/5 percent breakdowsetween
Grecian and Levin PIl. Exh. 60.

113. On November 14, 2011, Fishman emailed Grecian the updated Putnam contract,
which deleted Night8y from the rider to 7. Pl. Exh. 62.

114. On November 16, 201Grecian emailedfishman, requesting that “unes
Gernert is legally obligated to continue sending the Putnam contract to Ken or taeonti
including him in any negotiations regarding me or my contract, please do not includeyhim an

further” PIl. Exh. 64. Fishman then forwarded Grecian’s email to Breen, who responded that
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she “wouldn’t advise cutting off contact with Ken Leyyjet.” Pl. Exh. 63.Fishmanforwarded
Breen’s response to Grecian, noting that he would not share Grecian’s and Levees&nt
with Breen “unless [Grecian] want[ed]” hira tlo so.lbid.

115. On November 16, 2011, Fishman emailed Levin with the subject line, “Contracts
via you and me.” Fishman stated that he “thought it would be helpful for us and our counsel to
outline my understanding of the commission which The Gernert Qo receive with
respect to THE YARD and BLACK COUNTRY ... 1. Publication Rights. The Gernert
Company will receive 10% of 100% of all sums payable to Alex under all publishiegragnts
for the books. ... [T]he balance will be paid to NightSky and/oxAle you mutually agree.”

Def. Exh. DD.

116. On December 13, 2011, LevViimally responded to Putndsinotes on the contract
from November 2, 2011. Levin made a few comments, including: “B. Have the payment
language read as follows: [10%@ernert:90% to NghtSky)],” as opposed tBreen’s language
reflecting the 85/5 percentage breakddwetween Grecian and LevirLevin statedhat"if this
covers everything and looks OK you don’t need to return my last call and let’s texwéti
Jennifer [Uranof Putnam]!” PI. Exh. 119.

117. On December 14, 2011, Levin emailed Fishman with the subject line: “1/ did you
send Paula [Breen] the Penguin graphic novel clause? 2/ did you see my email tBlh&xh.

120. Fishman replied: “I did. | think we're good!” PI. Exh. 121.

118. Levin did not follow up any further tensure that his proposed change regarding
the fee percentagavas adopted in the final contradi. 01/23/14.

119. On February 13, 2012, the Putnam contract was officially finalized alial not

include any langage regardig payment to NightSky. Htatedonly that “[a]ll monies payable to
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[Grecian] under all literary publishing agreements for the Books ... shall be pai@ Gdarnert
Company [which would receive 10%],” and included the proceeds TiwBlack Cantry
along withThe Yard'to cover bases.”PIl. Exhs. 75-76.

120. The court findghatLevin’s testimony that he had previously received Gresian’
approval ofa ten percent fe® Fishman on top d fifteen percent fe® Levininconsistent with
Levin’s behavor regardingBreen’sOctober 4, 2011 addition of the 856rcentreakdown
between Grecian and LevirLevin did not act with a sense of urgency to correct Breen’s
languagebut rather delayed several weeks before proposing any change.

121. Levin explained on the stand that he did not notice the 85/5 lantptae timé
he received Breen®ctober 4, 201&mail adding itput that is impossible to believar.
01/23/14.This was an extremely large deal for Levin, and he certainly would have noticed
sometling as significant as a provision giving harfive percent fee, particularly given his
contemporaneous feaelated discussions with Grecjamhich are summarized below.

122. Had Levin trulyestablished with Grecian that he would receive fifteen percent on
top of Fishman’s ten percent, Levin would have made muatker and energetiffort to see
that thisfee breakdown wa®flected in the Putnam contracthe court finds that Levin’s
hesitatiorreflectsand reveals his realization that he had not in faciobtl Grecian’s approval
of the “fifteen plus ten” fee structure for Levin and Fishman. The court understandevin
was dealing with his wife’s medical issues at the time, but it Wwoan@ taken hardly any time
andeffort for Levin to address theery significantfee issue in a timely manner.

K. Discussions Regarding the Fee Structure
123. On May 19, 2011, Fishman replied to an email with questions from Grdaian.

response to the question, “When might we expect a contr&Aman wrote: “I'd say wel
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receive a contract in a week or two, and then I, Ken and the Gernert Company’'svdivyer
create responses and negotiate, and that USUALLY takese®ks. Then you sign, and they
send a check, anothe2weeks.” Grecian also aské@vhat is my relabnship with the two of
you? Are you an agent team on my work going forward? ... Do you split duties somelgow? I
like to be aware.” Fishman responded: “While we have something worked out, Kerrand | a
both here for you. | know you want something more specific, and we’ll get you sog)etist
let me and Ken chat and be back to you in a moment. The most important thing to note is that
heck no — we don’t sign clients for one-offs. We sign ‘em and hope to work with them forever
| can’t wait for books 3, 4, 5, 6, 7, and orfishman copiedlevin on the reply but did not
consult him before sending it. Def. Exh. M.

124. On August 31, 2011, Grecian emailed Fishman about fees: “But speaking of your
stake, I'm still confused by all that because of the relatipnsetween you and Ken. | don’t
mean to be crass, and of course you guys certainly earned the hell out of yousstomriout
I'd like to know what that is, y’know?” Fishman responded: “As to commissibine-total
commission that comes off your books is per usual, 15%. Anything more would be criminal!
Ken and | split that, in a manner that's appropriate. As to film, Ken handles thaf gitle
Fishman also noted that tmight be goodfor Grecian]to email him [Levin] with mgFishman]
cc'd, a blank email[{] .e., not with this thread attached).” PI. Exh. 90.

125. On October 14, 2011, Grecian sent Fishman a copy of his Agreement with Levin,
noting: “[N]othing seems onerous to me, except maybe the amount of time | was diovice,
but even that’'s not so bad since everything’'s happened at the end of the contract here and
wouldn’t have if I'd jumped ship. What do | have to complain about? And it seems like he only

left himself four percent, but I'm cool with five.” Fishman responded: “Ibisfasingwhat he
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gets for this book — 15% after my cut, or before my cut? Or just the 5% (as | také& 10%
Grecian responded: “Well, none of that's good.” PIl. Exh. 40.

126. In the same October 14, 2011 email thread between Grecian and Fishman,
Grecian stated that lweould have to email Levin for clarification, which “is gonna be tricky,
without making him think | want to sever the relationship or that I'm trying som@fend-run
around him.” Pl. Exh. 38.

127. On October 17, 2011, Greai sent Fishman a draft emailltevin, which listed
his concerns about the Agreement. Fishman provided comments on the draft. Pl. Exh. 41.

128. On October 18, 2011, Grecian emailed Levin about his concerns, prefacing them
with: “You probably know I've been confused by some aspects of our relationship ®r quit
awhile, but I've never really pressed you for answers because ther®wegency.” Grecias’
concerns were twofold: (1) the duration of the @égnent was “onerous”; and (2) Grecvaas
“unclear about what [Levin’s] share [of agdéeés] iS and could “read the contract as meaning
either four percent difteen,” askingif he was “correct in interpreting this as fourgent on
literary sales and fifteen on Hollywood sale&tecianalsoasked Levin, “How much of [his
$125,000signature advance] goes to you and how much to Seth?” Levin replied, “Absolutely,
but I'm slammed till late tomorrow or Thursday ... that ok?” PI. Exh. 43.

129. Levin called Grecian shortly thereafteaying that he would fly to Kansas City
on October 21, 2011 tmeet Greciarfior lunch. Grecian relayed this information to Fishman on
October 20, 2011. PI. Exh. 44.

130. On October 21, 2011, LevinehGrecian for lunch Levinalsohada meeting
with arother clientin Kansas City Levin testified that he told Greciaretfollowing abouthe

fees: “I said | don’'t understand what you're saying here. The agreementnivewee at the

25



time. We talked about it. | have a 15 percent interest in everything. We talkednasbout t
possibility of somebody else getting involved and them having a fee. You agreee thang

on Fishman. ... And | said we — you know, we talked about this twice. We talked about it at the
time | looked for authority to bring Fishman on, that he and his firm would get 1thpetcsill

get my 15 percent. We talked about it when | suggested you consider writing ithasYa

novel, which would have been a different type of involvement for Fishman, that he’d get 10
percent, I'd still get my 15 percent. And you were fine with that.” Levinfiesgtihat Grecian’s
“response was sort of, oh, okay. There was no pushbdake Was no argument. There [were]

no specifics ... and there was no negativityhere was no anger.” T91/22/14.

131. Grecian testified thaturing the Kansas City lunch, Levin toldvihthat Fishman
would receive ten percent and Levin would receive fifteen percent, for agetaf fwentyfive
percent. Grecian also testified that Levin did not remind him of any previous catioers
regarding that fee breakdown fraround the time of the Graphic Novel Initiative or when
Fishman was first brought on. Tr. 01/27/14. Based on the manner of the withesses while
testifying and for the additional reasons set forth betbe/court finds credible Grecian’s
testimony that Levin did ndtremind” him during the Kansas City meetinfjany pevious
conversation about the supposed “fifteen plus teearrangement

132. Atthe Kansas Cityneeting, Greciatold Levinthat twentyfive percent in total
agent fees “seemed like a big chunk,” to which Levin responded that Neil Gaimanesssuic
client of his, gives sixty percent. PIl. Exh. 52.

133. Around 4:00 p.m. on October 21, 2011, Grecian emailed Fishman informing him

that “Levin’s end of things is 15 percent and that looks like it carries through thergachise
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and the Paradise Flats franchise if and when that launches. | have no idea thh€teormal
or acceptable.” PI. Exh. 101.

134. At 6:30 p.m. on October 21, 2011, Grecian forward Levin the cover arhior
Yard and Levin responded with his thoughts. PI. Exh. 48.

135. OnOctober 24, 2011, Grecian and Fishman exchanged multiple emails. Grecian
wrote: “I felt like my hands were tied Friday [October R1in talking to Ken because | had my
son with me ..., I didn’t want to tip my hand that you and | had talked, and | just don’t have
enough knowledge regarding the legality and custom of book representatiblie told me
Friday that, in exchange for fifteen percent of the advance money ... he will dongnatlall
that | need him to do without charging me. ... Did you and Ken have an arrangemengin plac
that contradicts what | was told Friday? ... | just don’t want to be taken advaitégsuming
that’'s even happening here) if | can possibly help it.” Pl. Exh. 49.

136. Fishman replied: “I would like to know if Ken means that he’'d take 15% on top of
my 10%, or if he'd take 15% and pay 10% to me. The fact is, you've signed a deal, which is
confusing and a bit different than the norm, but Ken did do quite a bit for you in this initial book
deal. He gave me thétgh for The Yard, but saw it as a book, and made you write it. ... In my
mind, if this was done the way Ken and | agreed, 10% to me, 5% to him, then that would be fine
... | can’'t really think to say else but that you should find a third party independersetou
regarding this.” PI. Exh. 49.

137. Grecianreplied: “To clarify: [Levin] said that he’ll be taking fifteen percent, in
addition to the ten percent that you take, for a total of twikwypercent in agent’s fees. That's
not what you told me, which is why | wanted to get more information from you bede@ded

what to do.” PI. Exh. 49.
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138. Fishman replied: “25% is an incredibly high percentage. ... Talk to Ken, sure.
But be wary. Get specifics. | don’t know. The way this is supposed to work is thet{g]e g
15%, of which 10% go to me and 5% to him. That’s the way co-agenting works.” PI. Exh. 49.
At trial, Fishman testified that the split for foreign rights was slightly differt®naccount for the
fact that a foeign agent also takes a cut. For foreign rights, an author pays a twenty percent
commission, with ten percent going to the foreign agent and ten percent to the tt§.\alge
then split that ten percent along the lines of their original fee agreement. f@heishman and
Levin “it was 6.66 percent to the Gernert company and [3.34 percent] to NightSky.” Tr.
01/24/14.The court finds that testimony credible.

139. OnOctober 26, 2011, GreciaentFishman a drafmail toLevin stating that
Grecianwas not comfortable payingtatal twenty-five percent agent fee. PIl. Exh. 53.

140. The same day, Grecian told Fishman that he sent an email to Karen Shatzkin, a
lawyerreferred byFishman and that Shatzkitold Grecian that she would find him a lawyer in
Kansaor, if she could not find one, woutdpresent Grecian herselPl. Exh. 54.

141. On October 27, 2011, Grecian emailed Leviive given a lot of thought to our
conversation of last Friday [October 21] and am deeply disturbed by what | pecbie
discrepancies between my understanding of the way the book industry works anduMudd y
me. ... You and Seth co-agented for me on my Putnam deal. I'm very grateful to you both, but
an agent’s fee is generally fifteen percent and | was under the imoprésst you and Seth
would split that fee. But unless | misunderstood you (which is certainly possialeintend to
take fifteen percent on top of Seth’s percentage. ... | feel that's unadeeptaPlease advise.”

PIl. Exh. 55.
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142. Levin responded via email to Grecian tlity: “Let me give some thougtd
your email, as you did, and get back to you, probably tomorrow.” PI. Exh. 55. Levin did not get
back to Grecian until several weeks later, on Decerhhe2011. Pl. Exhs. 105, 106.

143. The court finds that Grecianganceaegarding the feewasgenuine.Grecian is
not a strategic emailevho conspired with Fishman theatLevin. The court does not believe
that Grecian would have sent leiailsto Fishman ha&recianactuallygiven hisprior
approvalfor a totaltwenty-five percentagent fee.That Levin waited several weeks tespond to
Grecianafter October 27, 201strongly suggests that Levin realized that Grecian was correct
and that Levin had not obtained Grecian’s approval for a total tveetpercent fee; if Levin
thought that he had obt&d Grecian’srior approval, he almost certainly would have responded
to Greciamuickly rather than delagyg for several weeks

144. On October 28, 2011, at Fishman’s request, Levin sent Fishman two unsigned
contracts for the purpose of giving Fishnaahasidor retainng his ten percent fee upon leaving
Sterling Lord for Gernert. One contract was for Willinghabésvn the Mysterly Riveand the
other was folGrecian’sThe Yardand its sequellheBlack Country Theunsigneccontractfor
The Yardstatedin relevant part: “By our signatures below we memorialize the agreement we
made in respect of an allocation of fees ... [1.A.i]: you are entitled to Ten (10%nPefcthe
gross amount of each ‘Advance’ and under the agreement as and between us, NigititSky sh
receive Five Percent (5%).Def. Exh. AA; Tr. 01/22/14.

145. Levin sent this proposed contraxte dayafter receiving Grecian’s October 27,
2011 email expressirggrong disagreement with Levin’s suggestion that Grecian had agreed to
pay Levin fifteen percent on top of Fishman’s ten percent. That LeviiGseaianthis

proposed contract, with its “ten plus five” fee breakdown, provides yet further condintizt

29



Levin had never reached a “fifteen plustenderstanding with Greciaandthat Levin
understood that the fee breakdown truly was “ten (for Fishman) plus five (for Levin).”

146. By November 7, 2011, Grecian still had not heard back substanftigetyLevin
regardingOctober 27, 2011 email, and informed Fishman of such. Fishman told Grecian that
Levin was still involved in the Putnam contract negotiations, and that it “currently steatdbe
money will go 10% to Gernert and 90% to NightSky, where Ken disburses it to gouiag to
whatever agrement you have.” Pl. Exh. 57.

147. On December 1, 2011, Grecian complained to Fishman that it had been five
weeks since his October 27, 2011 email, aadl thahe just wanted to get the Putnam contract
signed “before [he] ded][with that situation [referring to the fees issue].” Fishman responded
that Levinhad been similarly unresponsive with him, but had recently indicated thatttbe
flu and would get back teishmansoon. Def. Exh. EE.

148. On December 12, 2011, Grecian emailed Levin with the subject line, “Why so
long?” Grecian wrote“l haven’'t heard from you in more than six wekisaice the Octoér 27,
2011 email]. ... 'm more than a little worried that I've been forgotten over heseuld like to
have my contract with Putnam completed by the end of this week and | really caaritysee
reason whyhat shouldn’t be possible.” Pl. Exh. 105.

149. The same day, December 12, 2011, Levin called Grecian, but Grecian missed the
call. On Decembr 13, 2011, Grecian emailed Levin to tell him that he was available to talk that
day. PI. Exh. 106; Tr. 01/27/14.

150. Levin did not call Grecian badkat day or any day thereaftefr. 01/27/14.

151. The court finds Levin’s testimony that he had obtai@eelcian’s approvatf a

“fifteen plus ten"fee breakdown— fifteen percent to Levin dad percent to Fishman
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inconsistent with his behavior in response to Grecian’s two emails of October 18, 2011, and
October 27, 2011As for the October 18, 2011 email, instead of emailing Grecian back to tell
him that they had already agreed on a “fifteen plus ten” fee arrangementchégthGrecian

and told him that he would fly to Kansas City three days later to meet withAsrfor the

October 27, 2011 emallevin one day later serilishmana draft contacsetting forth a “ten plus
five” fee arrangementstrongly suggesting that Levrealized that Grecian was corretevin
furtherundermined his credibility by falling radio silent after October 27, 2011 and not
responding to Grecian’s email for six weeks, wheedmly could have sent an email or made a
phone calto remindGrecia of their (supposediyggreedupon “fifteen plus tenarrangement.

152. On December 21, 2011, Grecian, through his counselaB&Rhodes, sent a
letter to Levinterminating the Agreement he letter asserted that Levin had “utterly failed to
promote [Grecia’s] work over the last seven years.” Pl. Exh. 2.

153. On March 4, 2013, Grecian sold to Putnam the rights to a short story, to be
published as an ook, with some of the same characters and settingsea¥ardseries. PI.

Exh. 143. (Thee-book is not condered an official sequel to tiegne Yard) On June 13, 2013,
the third and fourth books ifihe Yardserieg(the second and third sequelsliwe Yard were
sold to Putnam for $500,000, with the possibility of the advance increadihg Black Country
met certain sales performance metrida. Exh, 144; Tr. 01/24/14.

154. Through the date of trial, Grecian has received the amounts set forth in PIl. Exhs.
146-47 for the sale of the North American and certain foreign rightedoy ardandits sequels
Doc. 87atp. 5 1 61.The foreign rightswith the completed deal datasd amountsnclude the
U.K. rights to theThe YardandThe Black CountryJune 6, 2011; $79,152)73he Russian

(June 17, 2011; $3,000), Hebrew (July 7, 2011; $3,@&panese (March 9022; $5,000), and
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Polish(May 30, 2012; $6,00Q01ights toThe Yardand the U.K. audiobook rights Tthe Yard
(November 11, 2011; $3,060)88ndThe Black CountryAugust 5, 2012; $3,174.60). PI. Exh.
147.

155. Fishman has continued to serve@ecian’s liteary agent through at least the
date of trial Id. atp. 5 1 60.

156. Levin has not received any feiesm Grecian under the Agreemdat The Yard
or its sequelsld. atp. 5 § 62.

L. Whether Levin Was Grecian’s Agent,Manager, or Both

157. The parties spent much effort, including presenting two experts, on the question
whether Levin acted as Grecian’s manager or his agent; Levin says hewehs Grecian’s
manager, while Grecian says that Levin was his agent.

158. The answer to this question is immaterial to theauie of this case, as none of
the contractual issues discussed below turns on whether Levin was an agent orea. nidratg
said, the court finds that Levin acted as Grecian’s agent, or as both his ageanagem

159. The Agreement itself does not addrdss issie explicitly. Paragraph 1 does say,
however, that “[Grecian] has designated [Levin] as the sole and exclusiveergptiee of all of
the rights to the Properties.” Pl. Exhatl]1. Because an agentasype of representative, and
because the Agreement makes Levin Grecian’s “sole and exclusive representativest the b
reading of the Agreement is that Levin was Grecian’s agent.

160. Paragraph 8 says that Levin “may from time to time recommerstridiegic
retention of garticular agent ... in respect of a Property or potential Property acquilekrat
1 8(emphasis added). The qualifiers “strategic” before “retention” and “pautidugfore

“agent” strongly suggest that Levin was Grecian’'spalipose agent whose efforts would be
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supplemented in specific situations with another, specialized agent who wouldcehigmeal
with particular circumstances.

161. Also, Levin performed agetike tasks for Greciansuch as pitching works to and
negotiating deals with publishetiyoughout their relationshipAt trial, Levin admitted that he
performed functions for Grecian that a literary agent would perf@m01/22/14.

162. Finally, Levinroutinelyreferred to himself as an agever the course of his and
Grecian’s relaonship. Pl. Exh. 85 (“The book goes up for auction tomorrow morning from my
lit co-agent, David Gernert’'s agency (David handles John Grisham).”); Pl. Exh. 148 at 8 (“And
through NightSky Entertainment, Levin works with the best and the brightest sreatoe
comics industry on new publishing projects, including ... Alex Gred?aadf) .... Acting as
developer, editor, agent, and manager specialist in comic art rights, Lexgidoras on a daily
basis between the worlds of publishing and Hollywood.”); Def Exh. N (“Josh [efi@m has
kept calling Gernert Co. to talk to my-egent.”); Def. Exh. T (“I'd love to hook her up with
Seth Fishman, my co-agent for THE YARD ...."); Def. Exh. Z (“Seth Fishman areddcar
agents on a handful of projects for writers | manage, he usually taking lead mtiohe(The
Yard auction was ours ...), and | on the non-fiction.”).

163. Given the foregoing, the court credits the testimony of expert witness Donald
Maass, who opined that Fishman and Levin were co-agents. Tr. 01/24/14. Given all of the
evidence presentede court also finds credible Maass’s opinion that when two agents work as
co-agents, they split thigiteen percentigent fee. Tr. 01/24/14. And for the same reasons, the
court finds unpersuasive the testimony of expert witness Paul Levine, who opineevihavas

a manageonly. Tr. 01/24/14.
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Conclusions of Law

As noted Levin seeks a declaratory judgment ttiet Agreement is aalid and
enforceable contraeind thatas a resuliGrecianowes hinfifteen percent of the money Grecian
recaved for the rights to publisiihe Yardand its sequels. Levin alseeks damages for
Grecian’s alleged anticipatory breach of the AgreemBuwic. 68 at { 114Doc. 106-1.
Grecian’s counterclaims seek a declaratory judgment either that Levegs@lbreach of the
Agreement terminated Grecian’s obligatidghereunder, including any obligation to pay Levin a
fee or, in the alterative, that Levin is entitled only tofave percent feas Fishman’s cagent.
Doc. 8 at pp. 15-17Becausehe Agreementas nachoiceof-law provision, andbecause
neither party has raised a conflict of law issue, lllinois law gove®e Spitz v. Proven Winners
N. Am., LLC 759 F.3d 724, 729 (7th Cir. 2014) (“Because the district court was sitting in
diversity, it was obligated to apply the substantive law of the forum steffedpav Int’l v.
Cont’l Ins. Co, 624 F.3d 834, 838 (7th Cir. 2010) ("“When neither party raises a conflict of law
issue in a diversity case, the applicable law is that of the state in which thed temlet sits.”)
(internal quotation marks omitted).he parties have stipulated that the Agreement constitutes a
written contract, Doc. 87 at p. 5 1 4, and so the court fimdsis a matter of lawSeeAss’'n
Benefit Servs., Inc. v. Caremark RX, J#@3 F.3d 841, 849 (7th Cir. 2007 )'he question of
the existence of a contract is a matter of law for determination by the gourt.”
l. Whether Levin Material ly Breachedthe Agreement

“Under lllinois law, a breach of contract claim has four elements: (1) theerzesof a
valid and enforceable contract; (2) performance by the plaintiff; (3) a botacmtract by the
defendant; and (4) resultant injury to the plaintiffessv. Bresney784 F.3d 1154, 1158-59

(7th Cir. 2015) (internal quotation markmitted);see alsdHammarquist v. United Cont’l
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Holdings, Inc, 809 F.3d 946, 949 (7th Cir. 2016) (“To prevail on a breach of contract claim in
lllinois ... the plaintiffs must show that there was a contract between the pantidbah
[Defendants] breded the contract by failing to adhere to its termsA)‘party cannot sue for
breach of contract without alleging and proving that he has himself subsyactialblied with
all the material terms of the agreement,” and smégerialbreachof a contad will excuse the
other partys performance."Costello v. Grundon651 F.3d 614, 640 (7th Cir. 201(Internal
guotation marks omitted¥ee alsdBurford v. Accounting Practice Sales, In¢86 F.3d 582, 587
(7th Cir. 2015) (“[U]nless the parties provide otherwessy contract is terminable upon the
occurrence of anaterialbreach”) (internal quotation marks omitted). Thus, the quedtieris
whether Levin indeed breached the Agreement and, if so, whbthbreach was material.

“[U]nder lllinois law, the materiality inquiry focuses on two interrelatedess (1) the
intent of the parties with respect to the disputed provision; and (2) the equitabls fexctor
circumstances surrounding the breach of the provisi&tda Arnhold & Byzantio, LLC v.
Ocean Atl. Woodland Cor®284 F.3d 693, 700 (7th Cir. 200@pllecting cases)To determine
whether a breach is material, tt@urtmustask “whether the matter, in respect to which the
failure of performance occurs, is of such a nature and of suchitampe that the contract would
not have been made without itlbid. (internal quotation marks omittgd“In other words, [the
court] ask[s] whether the performance of that provis¥as asine qua norof the contract's
fulfillment.” Ibid. (internal queation marks omitted

A. Best Efforts Obligation

Grecian first argues that Levin breacheddusy to use his best efforts to promote and
sell Grecians work. The Agreement does not refer to any “best efforts” duty explicithyfj but

makes Levin “thesole and exclusive representative of althad rights to the PropertiesPFOF
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1 6. That provision brings this case within the scop&’o@bd v. Lucy, Lady Duff-Gordphl18
N.E. 214 (N.Y. 1917) (Cardozo, J.), which read an implicit duty on the parte{cusive
representative “to use reasonable efforts to bring profits and revenuesistén@xid. at 214.
“Without an implied promise, the transaction cannot have such business effi¢auti gsirties
must have intended that at all events it should hal®d. (internal quotation marks omitted).

“The doctrine announced Wood v. Lucys the law of Illinois.” Bonner v. Westbound
Records, In¢.394 N.E.2d 1303, 1309 (lll. App. 1979)The common law interpolates a best
efforts clause into an ekwsive distributorship contract silent about best effofi$/G
Kreations, LLC v. Seltze771 F.3d 1006, 1012 (7th Cir. 2014) (citmpod 118 N.E. at 215),
thereby “protect[ing] the seller from the deageexploiting the position that the exclusivity
conferred (because it has eliminated competition from other dealers)iby faipromote the
sellers product vigorously.”Classic Cheesecake Cinc. v. JPMorgan Chase Bank, N.B46
F.3d 839, 846 (7th Cir. 20083iting Wood 118 N.E. at 214)ee atoln re XMH Corp, 647
F.3d 690, 696 (7th Cir. 2011) (“[¢‘best efforts duty of an exclusive distributor is a familiar
example of a contract default rule: the assumption is that a seller would notrgexictusive
distributorship without requiring the distributor to use hid lefferts to promote the sellsr’
brand, so in the absence of an express provision to the contraryedfoestrequirement is read
into every exclusive distributorship(citing, e.g, Wood 118 N.E. at 2145).

The couriconcludeghatLevin complied withhis best effort®bligation. Early in their
relationship, Levin intervened on Grecian’s behalf with Young and Rosenheim &iaaé&t
Lar, resulting in the sale &even Sonsvhich Young and Rosenheim indicated would mave
occurred otherwise. FOF[17-19. Although this sale’s financial benefit to Grecian was

relatively small ($1,000xmallis not nothing, ando evidence was presentaaggestinghat
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there were or should have been prospects for a more lucrdgvdrsaddition in Grecian’s own
estimation Seven Sonsas wellreceived in the comics industry, helping bring him to the
attention of larger comics imprint&OF {21-23.

Levin also worked to try to sell a television option Ryoofto Sony Animation, enlisting
Jason Netter and Kickstart to aid the effort. FOF § 25. W@renian expressed frustration with
the lack of progress, Levin was responsive and apologetic, and promised to work imgendil
for Grecian. FOM126-28. While Sony ultimagly did not move forward with thieroof deal,
and Levin resisted Goldworm’s overtures, Grecian continued to channel all busizesgsde
through Levin and acknowledged that Levin had “most definitely put in a lot of time on this
project.” FOFY{33-34.

As toThe Yard LevinincludedGrecian’s proposal in the initial batch of Graphic Novel
Initiative pitches actively revised (and proactively followed up on his revisions of) the proposal
for The Yardand, along with Fishman, met with four major publishing houses to pitch the
proposal FOF{{43-44, 48, 52.Levin was also integral to the ultimate salelbke Yard he
rightly intuited thatThe Yardwould be salable as a prose nowedl persuaded a resistant Grecian
that this was the best course of actittOF{50, 52. Levin likewisecorrectly advised Grecian
to reject Mulholland’s $10,000 offer for the rights to Titee Yard even thogh Greciarinitially
wanted to accept.itFOFY 69. In so doing, Levin expressed concern not only about the value of
The Yard but also about what accepting a low offer would mean for Grectaméer over the
medium and longeterm. FOF] 69.

Levin also spearheaded the attempted sale of media rights reldieel Yard Although,
as discussed below, Levin’s efforts in this regard viol§fg8land 4 of thégreementthey did

not violate hisesteffortsobligation Levin probed three major media producers for their
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interest inThe Yardand, when Sony expressed interest, continued to pursue a deaf|{ BR)F

85. During the course of the Putnam negotiationsnbared that Grecian retained the graphic
novel rights forThe Yardeven when Putnam asked to include them in the contract for the prose
novel; pushed for milestones so that Grecian would receive his rearl@y, and negotiated and
advised Grecian oforeign publishing deals fofhe Yard FOFY{ 94-9510910.

All of this evinces Levin’s feasonable efforts¥Wood 118 N.E. at 214, “to promote
[Grecian’s work]vigorously,”Classic Cheesecak®46 F.3dat846. The evidence showsat
Grecian himself recognized this. After all, heted that Levin and Fishman had “earned the hell
out of their commissions,” and, further, he recommended Levin’'s services todiifrie
September 2011Hewould not have done so had he truly been dissatisfied with Levin’s efforts
at that juncture FOF{ 101, 124.

B. Paragraphs 3 and 4

As noted, 3 of the Agreement providleat Levin and Grecian “shall keep each other
informed of any and all inquiries and discussions respecting the Properties agtttht the
Properties,” anthat“[e]ach agrees to let the other know of any inquiries and any potential or
actual opportunities learned of related to any of the Properties.” {RFOHN violation of this
provision,Levin did not inform Grecian about the initial four film scout inquiriesTibe Yard
about the interest th8lock expressed on Goldsman’s behalf, or about the additional inquiries
that Levin received while Sony was considerigedia deal FOF{183, 89,92-93.

Likewise, 4 provides that “[n]o agreements for any of the Rights to the Properties or for
any Services shall be entered into unless expressly approved by Alex in a0\VADEE] 9. In
violation of this provision, Levin, without obtainiray evenseekingGrecian’sprior approval,

graned Sony a free twanonth option on exploring a deal fdhe Yarddespite significant
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interest from other media organizations, including Chernin. f85-88, 93. By tying up the
rights with Sony—whichtwo years edier had engaged Levin in a discussion aliénatof,
causing him to reject Goldworm'’s interest, but ultimatitynot pursue deal FOF 25, 29-
31—withoutGrecian’s permissigrand by not informing Grecian of the other interesthe
Yard Levin breached 4.

The breachs of 1134 werematerial insofar as thgyersisted or occurred after thiay
12-13, 2011 auction netted Grecian $500,000feg Yardand a sequelThat was a particularly
critical time, given thalThe Yardand its sequel had just been sold for a very large sum, and it
was important for Grecian to strike the media market while the iron wag\sototed above, to
determinewhether a breach is material, t®urtmustask “whether the matter, in respect to
which the failure of perforance occurs, is of such a nature and of such importance that the
contract would not have been made withoutat,*[i] n other words, ... whether tiperformance
of that provisiorwas asine qua nomwf the contract's fulfillment. Elda Arnhold 284 F.3d at 700
(internal quotation marks omittedThat perfectly describes the question of Grecian’s
knowledge of media rights inquiries, granting of media rights options, and approgdig
rights dealgluringthat criticalperiod of time.SeeMary Ellen Entersy. Camex, In¢.68 F.3d
1065, 1067-68 (8th Cir. 1995) (affirming a breach of contract judgment against a lagesty
who failed to inform the author of a distributor’s additional interest in and purchaspie$ of
the book);see alsdJnited States.\First Nat'l Bank of Cicerp857 F.2d 1362, 1370 (7th Cir.
1992) (acknowledging the possibility that “the Bank’s retention of additionalteaddll for the ...
loan without informing the [Small Business Administration] of this fact” couldsomably be
viewed as constituting a material breach” of contrdigckburn, Nickels & Smith, Inc. v. Nat'l

Farmers Union Prop. & Cas. Co482 N.W.2d 600, 604-05 (N.D. 1992) (holding, in the context
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of a contract with an express provision obligating one party to keep the other infdrated, t
“Rued's failure to keep Aetna informed constituted a material breach of ies dutder the
agency agreement”)

Levin’'s material breacks did not by themselvésrminate the contract. The Seventh
Circuit has noted that “any coatt isterminablé—not terminated-“upon the occurrence of a
material breach’ Burford, 785 F.3d 582emphasis omitted)Grecian and Levin continued to
perform and bhave as if the Agreemegverned their relationship, with Levin negotiating the
foreignrights and (sporadically) the Putnam contracfToe Yardand Grecian continuing to
seek and accept izm’s guidance What Levin’'s material breaeb did provide, however, are
grounds foiGrecians valid termination of the contract through Rhodesés@nber 21, 2011
letter. FOF fL52. At that timeGrecianmay not have been aware of Levin's breaafef] 3-4,
as the letter chargexhly Levin’s failure to use his best efforts on Grecian’s behhltl. But
theletter nevertheless validly terminatéuktAgreemenbased on Levin’s breaches of {1 3-4
becausg"[i]f the legal excuse for nonperformance exists at the time of termination, the
terminating party may rely on the excuse in a breach of contract action even thauagh he
unaware that the excuseigied at the time her terminatedfirst Commodity Traders, Inc. v.
Heinold Commodities, Inc766 F.2d 1007, 1013 (7th Cir. 1985) (citidgllege Point Boat
Corp. v. United State267 U.S. 12, 15-16 (1925pee alsdsrael v. Nat'| Can. Corp.658
N.E2d 1184, 1191-92 (lll. App. 1995) (“Under lllinois law, a party may justify an asserted
termination, rescission, or repudiation of a contract by proving that there wae tiate¢, an
adequate cause, although it did not become known to him until latBetausd._evin’s

breaches had already occurt®ahe time Grecian sent the termination let@recianwas
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entitled to terminate thegkeement, and his letter validly did so. As of December 21, 2011, the
Agreement was no longer effective.

During closingarguments, Levin contended that Illinois’s “mend the hold” doctrine
preclude<srecian from relying on his materiateache®f 13-4 to defend against Levin’s
contract claim or to support Grecian’s declaratory judgment counterclain®1/28/2014. The
reason, Levin explained, is that although Grecian’s responsive pleadingdi(imatafe
defenses and counterclaims) alleged that Levin had materially breachfegt¢leenent, the only
breach specificallynentioned was of Levin’s best efforts obligatioh®vin’s premise is
correct: Grecian’s responsive pleading does not specifically mentiod l&t3alone Bege that
Levin breached those provisions. Levin's conclusion, however, is incorrect, asahe tine
hold” doctrine does not prohibit Greciami aserting Levins material breacbf {134 as a
defense to Levirs claim and as a justification for terminating the Agreement

In Ryerson Inc. v. Federal Insurance C676 F.3d 610 (7th Cir. 2012), the Seventh
Circuit observed that the “mend the hottbctrine “forbids the defendant in a breach of contract
suit ... to change its defenses in the midst of the suit, at least without good reason toldo so.”
at614. Just three months later, the Seventh Circuit explained that “the doctrine” not only does
not “limit a defendant to defenses announced before a suit is filed,” but also “does nt prohi
the additionof a defense after suit is filedOn-Site Screening, Inc. v. United Staté87 F.3d
896, 899 n.2 (7th Cir. 2012) (emphasis added). Thatesely what Grecian did here: his
responsive pleading specifically pleadedla defenskevin’s alleged breach of his besfforts
obligation Doc. 8 at pp. 11-17, and during the litigation he added as a defense Levin’s breach of
1113-4. The court will mention, though it is unnecessary to do so, that Grecian’s addition of that

specific defense fits comfortably within his broadly stated first affineadefense: “Levin’s
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claims are barred by his own material breaches of the Agreement, which excused {eoeti
any obligations under the Agreementd. at p. 11.

A separate and independeeaason for rejecting Levin’s invocation of “mend the hold” is
that Grecian’s reliance dffff 3-4 did not unfairly prejudice or surprise Levin. “When there is no
prejudice to the opposing party, invoking the doctrine of mend the hold to bar a valid defense is
overkill.” Ryerson676 F.3d at 614-15ee also Amerisure Ins. Co. v. Nat. Sur. Gd@p5 F.3d
632, 636-37 (7th Cir. 2012) (rejecting invocation of “mend the hold” upon concluding that “we
doubt that [the parties invoking the doctrine] were unfairly surprised or prejudidbe by
allegedly ‘eleventh hour’ assertion of the [additional defense] at litigafiéirgt Bank & Tr.

Co. of lll. v. Cimerring 365 F. App’x 5, 8 (7th Cir. 2010) (“lllinois courts have held that the
mend the hold doctrine cannot be applied absent a showing of detriment or unfair surprise.”)
Levin’s compliance or lack thereof with 4 was the subject of discovery in this sBit Exh.

85; Def. Exhs. N, X-Y, BB; Levin Dep. at 137-14@r¢sentedt trial on 01/22/2014), deevin
cannot plausiblyassert that he wasfairly surprised by Grecian’s reliance on those provisions at
trial. Indeed, Levirhad every opportunity to, and did, contddfrial the facts concerning

whether he complied with | 3-4.

Il. Levin’s Entitlement to Commissions

Although Levin materially breached the Agreemehe question remains whetherige
entitled to the commissiasrthat he earned before Greciabscembe21, 2011 terminatioof
the Agreement Under lllinois law Levin is entitled to those commissganly if the Agreement
is adivisible contract, but not if it is indivisible

“Generally, there cannot be recovery on an indivisible contract for pantialpence

thereof” Candalaus Chi., Inc. v. Evans Mill Supply C866 N.E.2d 319, 324 (lll. App. 1977)
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(internal citations omitted). “[Aldivisible contract usingthat term in its usual senséijffers
in one respect only from other contractsamely,that on performance on one side of each of its
successive divisions, the other party becomes indebted for the agreed price of ithe whiish
is recoverable in spite of subsequiergach by the performing party.Kimco Corp. v.
Murdoch,Coll & Lillib ridge, Inc, 730 N.E.2d 1143, 1148 (lll. App. 2000) (quoting @&Ngr H
JaegerWilliston on Contractg 861 (3d ed. 1962) “While there is not a precise test for
contractdivisibility, as a general mattedavisible contractis one in which both pads have
divided up their performance into units or installments in such a way that eachrf@sha@ece
is the rough compensation for a correspongiast performance by the other partyd’: at1147
(internal quotation marks omitted). As the Seventh Circuit has explaimgdest is whether,
had the parties thought of it, they would be willing to exchange the part performaspedative
of what transpired subsequently or whether the divisions made are merely forpiheepoir
requiring periodic pyments as the work progressesFidelity & Deposit Co. of M. v. Rotec
Indus., Inc, 392 F.3d 944, 947 (7th Cir. 2004) (internal quotation marks omittpd}.hether it
is proper to regard the parts of each pair as agreed equivalents will uspalhygl da
considerations of fairness. This means that the parts of the pair must be of roughlgeguiva
value to the injured party in terms of his expectations with réspélae total agreed exchange.”
Ibid. (internal quotation marks omitted).

The Agreemenis a divisible contract. The Restatement (Second) of Contracts provides a
close analogy:

A contracts with B to work for one year as a real estate salesman and to devote hi

full time to this work. A is to receive half of the real estate commission on all

sales that he effect®\ devotes full time to this work for ten months, but

unjustifiably devotes only part time for the last two months. A court may

apportion the unpaid commissions earned by A into those earned during the first
ten months and those earned under the last two months according to the formula
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stated in the contract and, if it finds that working full time for ten months and the

commissions on the sales over those months are agreed equivalents, A can

recover the unpaid commissions for those months under the contract. B then has

a claim against A for damages for his failure to devote full time during the last

two months.
Restatement (Second) of Contracts § 240 (19Bike A, the real estate agent who contracted
with B to sell B’s properes for afifty percentcommission and breached itheneyear contract
after tenrmonths, Levin contracted with Grecian to promote Grecian’s works for a ceiamis
andmateriallybreached thé& greementn granting Sony the free option and not informing
Grecian of other media inquiries. Just as A is entitled to recover his unpaid commissities f
tenmonths that he performed, Levin can recover his unpaid commisseaernegrior to
Grecian’'sDecember 21, 2011 termination of the Agreemé&lt.Ginettv. Computer Task Grp.,
Inc., 962 F.2d 1085, 1098-99 (2d Cir. 1992) (acknowledging the possibility of recovery for
partial performance of a divisible contrad#jarris v. Dial Corp, 954 F.2d 990, 993 (4th Cir.
1992) (same)Stone Forest Indus., Inc. v. Wed States973 F.2d 1548, 1552 (Fed. Cir. 1992)
(same). That is, Levin’'s work from November 2004 through December 21, B0the “agreed
equivalent” of the commissions on the book sales that occurred dioaingme frame. Thas a
fair result becausthose commissions are precisely what Grecian expected to pay under the
Agreementand thus are “of roughly equivalent value” to Grecian “in terms of his expectations
under the Agreementidelity & Deposit 392 F.3d at 947 (internal quotation marks toei).

That said Levin is entitled only to five percent, nidteen percent, of Grecian’s revenues
from The YardandThe Black Country Although f 6B of the Agreement sets Levin’s
commission afifteen percentFOFY 7, Grecian did not give “prior approval,” as required by 1 8

of the Agreement, FOF { 10, to Levin’s retention of Fishmaret percencommissioron top

of Levin’s fifteen percent No documentary evidence existSGrecian agreeing to a “fifteen
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plus ten”deal,and as explained above, the court cre@itscians testimonythat he never agreed
to thatfee structure

To reiterate some of the points made above, Levin's own bel@nfirms that Grecian
never agreed to that fee structutevin made only minimal effort to ensure that thgtnam
contract included his preferred fee breakdown, reflecting his discomfortifiorealization that
he had not obtained Grecian’s prior approval for the fee structure. FOF |1 118, 122. When
Grecian emailed Levin on October 18, 2011, expressin@dkof clarity regarding the fees
Levin responded not by reminding Grecian of his supposed prior approval, but insteaddy flyi
to Kansas Cityn short notice to discuss the issue in person. fid28-31. And when
Grecian then on October 27, 2011 emailed Levin expressing discomfort and objection to a
“fifteen plus ten” fee structure, Levin responded only tersely init{@llgt me give some
thought”) and then not at all for several weeks. M®E41-42. If in fact Levin had obtained
Grecian’s priorapproval, there would have been no need to “give some thought,” as his response
would and should have been along the lines of: “What are you talking about? We agreed to
fifteen plus teri Further, the very next day, Levin sent a contracitoe YardandBlack
Countryto Fishmar—and that contractyhich Levin draftedhad aen percentee for Fishman
andfive percentfee for Levin, not thefifteen plus tei structure for which Levin asserts he had
already obtained Grecian’s prior approval. F{yA44-45.

During closing arguments, Levin’'s counsel admitted that if Levin did not cowifily
1 8, then Levin must pay Fishman a ten percentmissiorout of Levin'sfifteen percent
commission. Tr. 01/28/14.Becausd.evin did not obtain Grecian’s prior ppoval for the
“fifteen plus teifee structureLevin did not comply with § 8 of the Agreement, and he is

entitled to only dive percentcommission from th&orth America revenues of th&he Yard
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andThe Black Countrywith ten percent going to FishmaAnd becauséyased on the evidence
at trial, the total value of Grecianidorth America revenues fothose two books limited to
the $500,000 advance, Levin is entitled to $25,000 from those revenues.
Levin is also entitled to revenues from the dealslfe Hebrewand Russian rights for
The Yardthe U.K. rights for th&he YardandThe Black Countryand the U.K. audiobook
rights toThe Yard FOF § 154. These deals closed on June 6, 2011 (U.K.; $79,152.73), June 17,
2011 (Russian; $3,000), July 7, 2011 (Hebrew; $2,00® November 11, 2011 (U.K. audio;
$3,060.80)all beforethe effective termination of the Agreement on December 21,.2BOF
19 109110, 154. Fishman’s testified that, under his and Levin'agamnt fee structure, Levin
was entitlel to 3.34 percent of the foreign rights, FOF { 1B8causeheforeign rights
agreements themselvaee silent on the distribution of the revenues duerexi@n’sU.S.
agentsand Levin adduced no contrayidencethe court finds thdtevin is entitlel to a 3.34
percent commissioan these foreign rights. The total revenue from these deals is $87,213.53, so
Levin’s commission is $,912.93.
Although PlLLExhs 128 and 147 also reference revenue for the Polish and Japanese rights
to The YardandThe Back Countryand to the U.K. audiobook rights féhe Black Country
FOF 1154, Levin is not entitled to recover a commission from tlsates These deals were
completed well aftethe December 21, 2011 terminati@m March 9, 2012 (Japasg, May 30,
2012 (Polish), and August 5, 2012 (U.K. auftioThe Black Countfy Similarly, Levin is not
entitledto any commissioffor the sales of the third and fourth bookJ ive Yardseries The
Devil's WorkshomndThe Harvest Ma)) the related ook The BlueGirl: A Short Story of
Scotland Yard’'s Murder Squadr the unrelated short stagnknown Caller Those deals were

all completed after the December 2011 terminatiarch 4, 2013, fofrhe Blue Gir] June 13,
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2013, forThe Devil’'s WorkshopndThe HarvesMan (both North American and U.K.); and
September 18, 2013, fdihe Unknown Callemwhich in any event does not derive frdime
Yard FOF { 153.

Finally, Levin is entitled to a fifteen percent commission for the earlier shigsven
SonsandProof, asthese sales occurred in 2006 and 2007, pribetan’s material breach and
Fishmars entranceas Levin's ceagent. FOF 1 22, 24, 29. Although Levin did not claim these
revenues at the time Grecian received them, Grecian has not argued waiverptaesteppel,
and ay such arguments are accordingly forfeit&keBatson v. Live Nation Entm’t, IncZ46
F.3d 827, 833 (7th Cir. 2014) (“[A]s the district court foutitg musical diversity argument was
forfeitedbecause it wagerfunctory andinderdeveloped.”Milligan v. Bd. of Trs. of S. Ill.

Univ., 686 F.3d 378, 386 (7th Cir. 2012)T]he forfeiture doctrineapplies not only to a

litigant's failure to raise a general argument ... but also to a litgyéaittre to advance a specific

point in supporbf a general argument.”Judge v. Quinn612 F.3d 537, 557 (7th Cir.

2010) ("We have made clear in the past that it is not the obligation of this courtarmcheard

construct legal arguments open to parties, especially when they are megatdsecounsel, and

we have warned that perfunctory and undeveloped arguments, and arguments that are

unsupported by pertinent authority, are waived.”) (internal quotation marks antiaitera

omitted). BecauséGrecian received $1,000 fro&even Sorand “less tha” $20,000 from

Proof, FOF 11 22, 24, Levin is entitled to fifteen percent of $21,000, which is $3,150.
Conclusion

For the foregoing reasortbe court finds that Levin materially breached the Agreement
and that Grecian’s December 21, 2011 letter vatlieligninaed the Agreemenbut thatLevin is

entitled to dive percenttommission orthe North American revenues fohe YardandThe
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Black Countryfor a total of $25,000; a 3.34 percent commissioithe sales of the Hebrew and
Russian rights fofhe YardandcertainU.K. rights forThe Yard(print and audio) and@ihe Black
Country(print only), for a total of 8,912.93; and a fifteen percent commission on salBsaaff
andSeven Songor a total of $3,150. Accordingly, judgment is entered in favor of Levin and
against Grecian in the amount of $31,062.B8vin’s declaratory judgment claim is thus granted
in part (as to the abow&ated figuresandotherwisedenied in part; Levin’s claim for
anticipatory breach of contract is denied, as Grecian’s tetronof the Agreement was
justified; Grecian’s declaratory judgment counterclaim that the Agreement is aéechis
granted in part (as to the Agreement’s termination as of December 2011) and ni@aigdas

to whether Grecian is relieved alf of his obligations undethe Agreement); and Grecian’s
declaratory judgment counterclatimat Levin is entitled at most to onlyfise percent

commissiorfor publishing contracts as Tthe YardandThe Black Countrys granted

.

March 31, 2016

United States District Judge
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