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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DARRIN W. SHATNER
Plaintiff,

V. Case No. 12v-861

WARDEN MARCUS HARDY,

L.P NURSE DANIELLE ERICKSON,
DR. P. GHOSH, and DR. SCHAER,

Judge John W. Darrah

N N N N N N N N N N N

Defendang.

MEMORANDUM OPINION AND ORDER

Plaintiff Darrin W. Shatne¢‘Plaintiff” or “Shatner”) filed a @mplaint against
Defendarg Warden Marcus Hardy..P. NurseDanielle EricksonDr. Parthasaratlhosh, and
Dr. Ronald $hader, asserting various claims regarding the medical treatment Plaintiff received
for seizures while in prison. On May 23, 2014, Hardy filed a Motion for Summary Judgment on
all counts against himThe remaining Defendasfiled for summary judgment on June 20, 2014.
For the reasons set forth more fully below, Defendants’ Motions for Summamnéuntigre
granted.

LOCAL RULE 56.1

Local Rule 56.1(a)(3) requires the moving party to provide “a statement ofahttets
asto which the party contends there is no genuine issue for tAahihons v.
Aramark Uniform Servs368 F.3d 809, 817 (7th Cir. 2004)ocal Rule 56.1(b)(3) requires the
nonmoving party to admit or deny every factual statement proffered by the moviyn@péuto
concisely designate any material facts that establish a genuine disputd.f@de Schrott v.

Bristol-Myers Squibb Cp403 F.3d 940, 944 (7th Cir. 2005). Pursuant to Local Rule
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56.1(b)(3)(C), the nonmovant may submit additional statesraithaterial facts that “require
the denial of summary judgment. Local Rule 56@}{C) further permits the nomovant to
submit a statement “of any additional facts that require the denial of summary pidgme
To the extent that a responseatstatement of material fact provides only extraneous or
argumentative information, this response will not constitute a proper denial otthand the
fact is admitted.See Graziano v. Vill. of Oak Pa#01 F. Supp. 2d 918, 936 (N.D. Ill. 2005).
Similarly, to the extent that a statement of fact contains a legal conclusion evis¢her
unsupported statement, including a fact that relies upon inadmissible hearbayfacids
disregarded Eisenstadt v. Centel Cord13 F.3d 738, 742 (7th Cir. 1997

If a responding party does not comply with Rule 56.1, “additional facts may be ignored,
and the properly supported facts asserted in the moving party’s submissions aé deem
admitted.” Gbur v. City of Harvey, Illinois585 F. Supp. 2d 600, 606-07 (N.D. Ill. 2011).
Substantial compliance is not enoughrties must strictly comply with the rul&eeAmmons
368 F.3d at 817.

BACKGROUND

The following facts are taken from the partistgitements of undisputed material facts
submitted in acaalance with Local Rule 56.1.

Shatner has been an inmate in the lllinois Department of Corrections SigdeOM93.
(Dkt. 99, 1 1.) Shatner has hseizures since he was a chalidd has taken Dilantin,
phenobarbital, and Klonopin to treat them. (Dkt. ¥D2,) Shatner took phenobarbital for his
seizures but went off of the medication in 1997 or 1998. (Dkt. 99, 1 43.) Shatner was first

placed on Klonopin when he arrived in Statevillerrectional Centen 2003 or 2004. Id. at



42.) The current Complaint concerns events which occurred at Stateville betwpest, 2010
and Octder 2010. (Dkt. 87, 11 1, 5).

Hardy was Warden at Stateville from December 2009 to December 2d12at {1.) In
August 2010Dr. Schaefewas a staff physician at Statevill@Dkt. 99, § 3.)Dr. Schaefés
primary dutieonsisted oSeeing inmates in the prison’s clinics, including clinics for chronical
medical conditions such as seizures, diabetes, hypertension, tuberculosis, asthatso
general medicine.ld.) Dr. Ghoshwas the medical director at Stateville from 2003 until March
2011. (d. at T 4.) Nurse Ericksonwas employed as a licensed practical nurse at Stateville from
June 2010 to March 2012ld(at  5.)

Dr. Schaefesaw the Plaintiff in the seizure dinat Stateville on August 31, 2010.
(Id. at 1 8.) This was the only encouner Schaefeand the Plaintiff had.lq.) At that visit,
Dr. Schaefedecided to not renew Plaintiff's prescription for Klonopin because, in his medical
opinion, it was not a good medication for someone with seizures to be on and other medications
were available. I¢.) Klonopin is not a common treatment 8®izurespther more common
medications are Dilantin, Tegretol, and Depakotd. at 1 1611.) Plaintiff did nowantto
take other seizure medication,[3n Schaefedecided to continue the Klonopin prescription for
two months, not renew the prescription, and permit a follow-lgh.a( 1 1213, 18.) Abrupt
withdrawal from Klonopin can cause a seizure, and oa¢dliterature suggests that patients
should be weaned off Klonopin. (Dkt. 102, § 1B». Schaefedoes not recall whether he asked
Plaintiff if he had tried other medications and what the results wkteat{l 13) Shatner
accused Schaeffer of tng to kill him. Okt. 99, { 14.)

Schaeffer makes his decision for seizure clinic patients based on what he belieges is

healthiest way to manage seizuresl. §t § 22.) Schaeffer made the decision not to renew



Plaintiff's Klonopin based on his medical judgment and evaluation dh8hend his clinical
evaluation of Shatner.ld.) Shatner did not adRr. Schaefeto put him on another medication
after the Dr. Schaefetecided not to renew the Klonopin prescriptiold. &t § 51.) Plaintiff
neve put in for a formal sick call request, a request to be seen by medical staftiaenyr an
illness,following his appointment witr. Schaefer (Id. at 128, 50.)

Dr. Ghosh did not work in the Stateville seizure clinic on a regular basis and had no
involvement with Shatnes’visit withDr. Schaefepon August 31, 2010.Id. at § 26.)Dr. Ghosh
was not required to review and appr@e Schaefes orders for inmatesand he would not
routinely reviewDr. Schaefer’s charts.d( at § 23.) Dr. Ghoshhas very rarely prescribed
Klonopin for seizures as it is not a preferred drug by practition&tsat(f 27.) Plaintiff
believesDr. Ghoshwas retaliating against him for a lawsuit that Plaintiff filed agdbwst
Ghosh, but has no evidence or bésighis belief. (Id. at { 58.) Plaintiff simultaneously
believes thaDr. Ghosh conspired to have him taken off Klonopin but also that Dr. Ghosh kept
Plaintiff on Klonopin to avoid a lawsuit.Id at 1 60.)

Plaintiff was transferred from Stateville kMenard on October 20, 2010d(at 1 52.)
NurseErickson completed the transfer sheet for Plaintiff’s transfer to Menktdat ([30.) At
the time she completed the transfer shidatse Ericksordid not have access to Plaintiff's
medical records(ld.) Nurse Erickson onlfad access to Plaintiff’'s therurrent orders for
medication. Id.) Medical record for inmatesre boxed up at least one week in advance of an
inmate’s transfer (Id. at 9 31.)Nurse Ericksorunderstood that Klonopin wasagsfor anxiety
and used for seizures only on a shertn, emergency basisld(at § 32.) Nurse Ericksdrad

never heard of Klonopin being prescribed for seizures and had no knowledge that Réadntif



been prescribed Klonopin for seizured.)( Nurse Ericksomoted “anxiety” on the Plaintiff's
transfer sheet so that Plaintiff could have a follow-up with the psych depadtridehard.
(Id. at 1 33.)

Shatner went through a medical intake screening when he arriveahatdyland told the
intake nurse he was supposed to receive seizure medications such as Klonopin arydl Benadr
(Id. at 1 54.) The nurse informed Shattiexy werenot going to give him Klonopin and he filed
a grievance. I(.) Plaintiff claims to have suffered eight seizures whil®l@nard. (Id.) Shatner
was scheduled to see a doctor two to three weeks after he arrived at Menard, butith@mpo
was rescheduled for Novembdid. at  56.) After that appointment, Plaintiff was placed back
on Klonopin. (d.)

Shatner is cuently taking Klonopin for seizureslid( at  38.) Shatner also has a back
condition, which doctors have told him is a sciatic nerve. at  37.) Plaintiff claims that this
injury occurred wheihe suffered a seizure in November 20101.)(

LEGAL STANDARD

Summary judgment is appropriate when “the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter ¢iddw
R. Civ. P. 56. Courts deciding summary judgment motions must aew fin the light most
favorable to the nonmoving party only if there is a ‘genuine’ dispute as to those factdt’v.
Harris, 550 U.S. 372, 380 (2007A genuine dispute as to any material fact exists if “the
evidence is such that a reasonable gayld return a verdict for the nonmoving party.”
Anderson v. Liberty Lobby, Inet77 U.S. 242, 248 (1986)'he moving party has the initial
burden of establishing that there is no genuine dispute as to material&atex Corp. v.

Catrett 477 U.S. 317, 323 (1986). If the moving party meets this burden, “[tlhe nonmoving



party must point to specific facts showing that there is a genuine issue for &t@phens v.
Erickson 569 F.3d 779, 786 (7th Cir. 2009).hélevidence must be such “that asable jury
could return a verdict for the nonmoving party2ugh v. City of Attica, Ind259 F.3d 619, 625
(7th Cir.2001) (quotindAnderson v. Liberty Lobby, In&77 U.S. 242, 248 (1986)).

“It is reasonable to assume that just as a district coumati required to ‘scour the record
looking for factual disputes,’ . . . it is not required to scour the party’s various Siktangsiso
piece together appropriate arguments. A court need not make the lawyer’sLatilgeV.

Cox’s Supermarketg1 F.3d 637, 641 {f Cir. 1995) (citingAnderson v. Liberty Lobby#77
U.S. 252, 248-49 (1986)).
ANALYSIS
Count |

In Count I, Plaintiff alleges that Hardy showed a willing and malicious intent of
deliberate indifference to his health and safety. Specificahgtner alleges that Hardy was
responsible for the actions of the Correctional Security Staff assigr&thtner’s unit. “Prison
officials violate the Eighth Amendment's proscription against cruel and unusudipenis
when they display ‘deliberate iiffitrence to serious medical needs of prisonefSr&eno v.
Daley, 414 F.3d 645, 652-53 (7th Cir. 2005) (quotitgielle v. Gamble429 U.S. 97, 104,
(1976)). Further,

[i] f a prisoner is under the care of medical expertsa.nonmedical prison

official will generally be justified in believing that the prisoner is in capable

hands. This follows naturally from the division of labor within a prisiomate

health and safety is promoted by dividing responsibility for various aspects of

inmate life amonguards, administrators, physicians, and so on. Holding a non-

medical prison official liable in a case where a prisoner was under a phgsician'

care would strain this division of labor.

Id. at 656 (quotingSpruill v. Gillis, 372 F.3d 218, 236 (3d Cir. 240)).



Plaintiff alleges that he was not taken to his appointments at the Seizure Clinic on
August 20, 2010, August 25, 2010, and August 27, 2010. However, Shatner presents no facts to
show that Hardy was responsible for the Correctional Security Staff assigBadther’s unit.
Nor does he present any facts to show that he even had appointments at the Seizure Cli
August 20, 2010, August 25, 2010, and August 27, 2010. Hardy’s Motion for Summary
Judgment is granted as to Count .

Count Il

In Count I, Plaintiff alleges that Hardy showed a willing and malicious intent of
deliberate indifference to his health and safety. Specifically, Shatner ahegétatrdywas
responsible for the actions of the nurses assigned to issue medication to pristamnaif. P
alleges that those nurses showed a complete disregard for Plaintiffts dnsdusuffering.
Presumably this is because Plaintiff believes that the nurses stoppedhgmikgpnopin in
August 2010, though h#oes not specifically allege this.

The only fact presented to support this claim is Shatner’s testimony that his
August 31, 2010 appointment wibdr. Schaefekvas due to the nurses failing to dispense his
medication every day. (Dkt. 106, 1 2.) Even if this is true, Shatner points to no facts to show
that Hardy had supervisory capaaiyer the nursesr that he was not justified in believing
Plaintiff was in capable medical hands. Further, Shatner admits that heuedri receive
Klonopin until he was transferred. (Dkt. 102, § Blnintiff filed two grievances after being
transferred to Menard.ld. at 11 52, 53.) The second of these grievances complaindarthat
SchaeferDr. Ghosh and Hardy were trying to kill him by taking Plaintiff off of Klonopin and

transferring him to Menakr



(Id. at 1 53.) However, Plaintiff cites to no facts to show that Hardy had any corgraghev
distribution of medication at Menard. Hardy’s uncomertedfacts state that he had no
responsibility for the medical care of inmates transferred from Statevillenardle (d. at 1 42.)

Because Plaintiff continued to receive Klonopin while at Stateville, and becaodg H
has no control over medicationather Stateville oMenard, Hardy’s Motion for Summary
Judgment is granted as to Count Il.

Countlll

In Count Il, Plaintiff alleges that HardgndDr. Ghoshshowed a willing and malicious
intent of deliberate indifference to his health and safety by failing to propgrénsse the staff
responsible forssuing medications. Plaintifflleges that & wrote to both Hardy and Dr. Ghosh
advising them of missed Seizure Clinic appointments and the nursing staff notiniglhe
medication.

Shatner provides no facts to showttHardy was notified of missece&ureClinic
appointments or non-delivery bis medication. Plaintiff believes that. Ghoshwas retaliating
against him for a lawsuit that Plaintiff filed agailst Ghosh, but admits that he has no
evidence or basis for this belief. (Dkt. 99 at § 58.) Plaintiff's assertion thaetne, possly
Hardy orDr. GhosH received a letter regarding his medication “and continued Shatner’s
prescription of Klonopin rather than quickly cut if off as per Dr. Schaefer,”. @ktp. 8), is
completely unsupported by the record and wholly speculatspeculation does not create a
genuinessue of fact; instead, it creates a false issue, the demolition of which is aypgoabof
summary judgment.” (BBphasis in origind). Tyler v. Runyon70 F.3d 458, 469 (7th Cir. 1995).
Shatnetas not shown evideasuch “that a reasonable jury could return a verdict for the

nonmoving party.”Pugh 259 F.3d at 625.



As Plaintiff has presented no facts to show that Hardy or Gosh failed to properly
supervise the staff responsible for issuing medications, Defendants’ Motidhgnfonary
Judgment are granted as to Count Il

Count IV

In Count IV, Plaintiff alleges thddr. Schaefeshowed deliberate indifference to his pain
and suffering. SpecificallRlaintiff claims that discontinuing Klonopin and the failure to
properly discontinue Klonopin by weaning him off the drug and/or providing an alterdatige
showed deliberate indifference to his health.

As mentioned above, “[p]rison officials violate the Eighth Amendment's proseripti
against cruel and unusual punishment when they display ‘deliberate indiffereecets s
medical needs of prisoners.Greeng 414 F.3d at 652-53 (quotirkstelle 429 U.Sat 104).
Plaintiff must satisfy two elements to prove a deliberate indifference clama:objective and
one subgctive. McGee v. Adamg21 F.3d 474, 480 (7th Cir. 2013). For the objective element,
Plaintiff must show that he had an objectively serious medical nded'A medical need is
considered sufficiently serious if the inmate's condition has been diedjiby a physician as
mandating treatment or is so obvious that even a lay person would perceive the need for a
doctor's attention."Gomez v. Rand|l&80 F.3d 859, 865 (7th Cir. 2012) (quotiRge v. Elyea
631 F.3d 843, 857 (7th Cir. 2011)). For thejsative element, Plaintiff must show that
Defendants “were aware of his serious medical need and were deliberatiéyendio it.”
McGee 721 F.3d at 480.

Deliberate indifference requires more than negligence or even malprdatickworth v.
Ahmad 532 F.3d 675, 679 (7th Cir. 2008)[he federal courts will not interfere with a doctor's

decision to pursue a particular course of treatment unless that decisionnepsesggnificant a



departure from accepted professional standards or practicésctill into question whether the
doctor actually was exercising his professional judgmeRyfes v. FahimNo. 14-1752, 2014
WL 5861515, at *5 (7th Cir. Nov. 13, 2014) (citifpe 631 F.3d at 857Sain v. Wood512

F.3d 886, 895 (7th Cir. 2008)).

It is undisputed that Schaeffer made the decision not to renew Plaintiff's Klonopth base
on his medical judgment and evaluation of Shatner and his clinical evaluation of Shakter. (
99, 1 22.) Botlbr. SchaefeandDr. Ghoshhave stated thatlonopin is not a common
treatment for seizuresld( at9 1Q 27.) Nurse Ericksoralso stated that she understood
Klonopin was used for seizures only on a short-term, emergency basis and had newvefr hear
Klonopin being prescribed as a treatment for seizulésat(§ 32.) Shatner objected to the use
of any other medication beside Klonopin atdgipointment witlDr. Schaefeand did not ask
Dr. Schaefeto put him on another medication after the Klonopin prescription was not renewed.
(Id. at 1 18 51.) A dsagreement about a particular course of medical treatment does not
amount to deliberate indifferenc&ee Ciarpaglini v. SainB52 F.3d 328, 331 (7th Cir. 2003).

Plaintiff also claims that the failure to properly discontinue Klonopin by wednmgif
the drug and/or providing an alternative drug showed deliberate indiffe@hcehealth. As
previously stated, Shatner objected to using any medication other than Klordpat. 1(18.)
Further, Shatner admits that he continued to receive Klonopin until he was transferred.
(Dkt. 102, 1 5.) Deliberate indifference only occurs when “defendants [have] the tpaser
something about his condition, which is to say until he left the j&ié& Heard v. Sheahazb3
F.3d 316, 318 (7th Cir. 2001). ft&r Shatner’s transfeQr. Schaefehad no control over

Plaintiff's medical care.

10



Dr. Schaefemade the decision to take Plaintiff off Klonopin basedhismmedical
judgment and evaluation of Shatner. Even so, Shatner received Kiamip he was
transferred; after that, Dr. Schaefey longer treated PlaintiffPlaintiff has not produced
evidence such that a reasonable jury could return a verdict in his favor. Defendatrag'sMor
Summary Judgment are granted as to Count IV.

Count V

In Count V,Plaintiff alleges that Hardy conspired with the Stateville Correctional Center
medical staff to transfer Plaintiff to another prison. Shatner allegeghiba&bnspiracy occurred
in direct retaliation for his verbal and written statements that he virag tbenied medical
treatment due to lawsuits pending agailistGhoshand other staff. Plaintiff has presented no
facts to show the existence of a conspiracy between Hardy and others. laodyitoverted
statement of facts indicated that he did noaw why Plaintiff was transferred to Menard and did
not generate the form to transfer Plaintiff. (Dkt. 87, {1 44, 46.)

As Plaintiff has presented no facts to support a conspiracy, Defendants’ Motions for
Summary Judgment are granted as to Count V.

CountVI

In Count VI, Plaintiff alleges that Nurse Erickson did not properly note his long term
seizure disorder in his medical transfer summary, which caused him to goweeksy without
seizure medicationgHe further alleges he sufferegveral seizures at Menard tbatiseodily
injuries.

Plaintiff must show that Defendants “were aware of his serious medmdlamel were
deliberately indifferent to it."McGee 721 F.3d at 480. Nurse Ericksstated that she

understood Klonopin was used for seizures only on a shont-emergency basis and had never

11



heard of Klonopin being prescribed as a treatment for seizures. (DktJ982.) Nurse
Erickson did not have acee® Plaintiff's medical record buinly had access to Plaintiff's then
current ordersdr medication. (Id. at  30.) Shatner does not allege that the failure to include his
seizure disorder was anything other than inadvertdAd.n“inadvertent failure to provide
adequate medical care cannot be said to constitute an unnecessary and wanton affpetin
or to be repugnant to the conscience of mankirfthternal quotations omitted Estelle v.
Gamble 429 U.S. 97, 105-06 (1976And again, once Plaintiff left Statevillslurse Erickson
had no control over his medical treatment and could not have been deliberatelyendiffer
See Heard v. Sheaha?b3 F.3d 316, 318 (7th Cir. 2001).
Plaintiff has not produced evidence such that a reasonable jury could return a verdict in
his favor. Defendants’ Motions for Summary Judgment are granted as to Count VI.

CONCLUSION

For the reasons set forth above, Defendants’ Motions for Summary Judgmen{ [@%, 90

granted. Judgment is entered in Defenddata&r, and he civil case is closk

Date: January 28, 2014 Z/ /M_

JO N W. DARRAH
ed States District Court Judge
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