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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JONATHAN COLEMAN, )
Petitioner, ))
V. 3 No. 12 C 952
RANDY PFISTER, ;
Respondent. : )

MEMORANDUM OPINION AND ORDER

JAMES F. HOLDERMAN, Chief Judge:

Pro se petitioner Jonathan Coleman (“Coleman”)fhagd a petition for writ of habeas
corpus pursuant to 28 U.S.C.2854, challenging his 2004 murder conviction in the Circuit
Courtof Cook County. (Dkt. No. 1.) Pending before the court are respondent Randy Pfister's
(“Respondent”) “Motion to Dismiss” (Dkt. No. 10) and Coleman’s “Motion to Stay&¥dings
in Abeyance” (Dkt. No. 20). For the reasons set forth below, Respondertigstmdismiss is
granted and Coleman’s motion to stay is denied as moot.

BACKGROUND

Respondengenerallyargues that Coleman’s 254 petition must be dismissed with
prejudice, because it was untimely filed pursuant to the deadlines set forthAntitieerorism
and Effective Death Penalty Act of 1996 (“AEDPA”"). Accordinglyistbackground section is
limited tofacts that are relevant to a determination of timeliness.

On December 16, 2004, following a jury trial in the Circuit Court of Cook Coqunty
lllinois, Coleman was convicted ¢iie first degree murder of Ricardo Cabral€éBkt. No. 10

(“Responderis Mot.”) § 2.) Colemanwas sentenced on January 25, 2005, to serve-ferety
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years of imprisonment(ld. § 2.) On March 2, 2007, thAppellate Court of Illinois affirmed
Coleman’s conviction and sentendgd.  3.) The Supreme Court of lllinois denied Coleman’s
petition for leave to appeal on May 31, 200Id.)(

On May 15, 2007, Coleman placed an unsigned and unddtafl” postconviction
petition in the prison matét Menard Correctional Cenfaaddressed to Coleman’s mothéld.
1 5.1.) Instead of sending &draft petition to Coleman’s mother, staff at Menard Correctional
Center mailed the draft petition toetlCircuit Court of Cook County, where it weesceivedon
May 21, 2007andfiled as a pro se posbnviction petitiononJune 192007 (Id. | 4, 5.2, 5.3}
After a series of subsequent filings and ordérscircuit courteventuallycorrected this erroon
December 19, 2007, when the codeterminedhat Colemarhad withdrawn hisviay 15, 2007
submission. I€. 11 4-6.)

On Octder 24, 2008, Coleman mailedsacond posteonviction petition to the Circuit
Court of Cook County. I€. 18.) The circuitcourt denied Coleman’s October 24, 2(8&st-
conviction petition on January 28, 20091d.Y The Appellate Courbf Illinois affirmed the
circuit court’s denial of postonviction relief on July 22, 2011(ld. 1 9; see also People v.
Coleman, 956 N.E.2d966 (lll. App. Ct. 1st Dist. 2011). On November 30, 2011, the Supreme

Court of lllinois denied Coleman leave to appeal. (Respondent’s Mot. 1 9.)

! Respondent sates that tkeaft postconviction petitionwas “docketed on May 21, 2007 but also cites

Coleman’sassertion in state court thaedraft postconviction petitionrwas“received on May 21, 2007 antfiled”

on June 5, 2007. Sée Respondent’s Mot. 14, 5.3.) The record from the stateuct shows that the draft pest
conviction petition was received on May 21, 2007 and filed on June 19, 2007. (&tate,FEx. K at C 032.) Eh
court will refer to the draft postonviction petition as the “May 15, 2007 submission” in the remainder f thi
opinionfor the sake of clarity

2 The circuit court’s elevepage January 28, 2009 order makes no mention of Coleman’s 18ag007
submissbn, apart from what appears to be an erroneous entry on pafgh&® order and does not otherwise treat
Coleman’s October 24, 200#ing as a second or successp@stconviction petition. $ee State Record, Ex. N at
C:00094C:00104.)



Coleman’s appellate counsel learned of the Supreme Court of lllinois’s défealve to
appealon Decenber 6, 2011, and informed Coleman of the Supreme Court of lllinois’s decision
on December 9, 2011. (Dkt. No. 14 (“Petitioner’s Resp8))fColemars § 2254 petitionwas
postmarked February 7, 2012, and was received by this court on February 10, 2012.
(Respondent’s Mot. 1 1@ee also text of Dkt. Entry No. 1.)

LEGAL STANDARD

As noted above, Respondent argues that Coleman’s 8§ 2254 habeas petition was untimely
filed pursuant tahe applicabledeadlines set forth in AEDPA. Sectior2244(d)sets forththe
relevant statutory language:

(1) A 1-year period of limitation shall apply to an application for a writ of
habeas corpus by a person in custody pursuant to the judgment of a State
court. The limitation period shall run from the latest-ef

(A) thedate on which the judgment became final by the conclusion of
direct review or the expiration of the time for seeking such review;

(B) the date on which the impediment to filing an application created
by State action in violation of the Constitution ow$aof the
United States is removed, if the applicant was prevented from
filing by such State action;

(C) the date on which the constitutional right asserted was initially
recognized by the Supreme Court, if the right has been newly
recognized by the Sugpme Court and made retroactively
applicable to cases on collateral review; or

(D) the date on which the factual predicate of the claim or claims
presented could have been discovered through the exercise of due
diligence.

(2) The time during which a pperly filed application for State pest
conviction or other collateral review with respect to the pertinent judgment
or claim is pending shall not be counted toward any period of limitation
under this subsection.

28 U.S.C. § 2244(d)(1) and (2).



It is undisputed that “the expiration of the time for seeking [direct] revievhigrcase
was August 29, 2007.See 28 U.S.C. §244(d)(1)(A). Accordingly, absent any “impediment to
filing . . . created by State action” (28 U.S.Q2%&14(d)(1)(B)) or ¢lling for the period in which
a “properly filed application for State pesbnvictior’ was pendingbefore the state cou(8
U.S.C. 82244¢)(2)), Coleman’s 8254petition was due to be fileoheyear lateron or before
August 29, 2008.

Respondenargues that Coleman’s2&54 petition must be dismissed for failure to meet
the August 29, 2008 deadline, taking the position that “the limitations period was not tolled . . .
before it expired on August 29, 2008.” (Respondent’s MaT.J In the alternative, Respondent
argues that even if the erroneous filing of Coleman’s M&y2007submissiorhad the effect of
tolling the limitations period, Coleman’s 2254 petition would still be considered untimely
under § 2244(d) when it was mailed on February 7, 202y @8, n.3.

Colemanasserts thaRespondent’s motion to dismishould be denied, becausél)
Coleman’s§ 2254 petitionwastimely filed within the oneyear deadline, when the deadline is
appropriately calulated and tolled2) Coleman’s lack of access to thesonlaw library and the
“inadequate instructions” he received on how to file2284 petition “created an impediment to
filing an application” under 28 U.S.C.244(d)(1)(B); and (3) Coleman istédled to equitable
tolling, because “extraordinary circumstances outside of petitioner’s control pedvan from
filing a timely petition.” (Petitioner's Resp. $19.)

Once a respondent “raises an AEDPA statute of limitations defense, thenpetitiust

come forward with some evidence to support his claim that . . . 365 countable days have not

% This date isninety days after the Supreme Court of lllinois’s May 31, 2007 padavhich point Coleman'’s time
for petitioning the United States Supreme Court for direct reviewetkp8ee Ray v. Clements, 700 F.3d 993, 1003
(7th Cir. 2012) (calculating limitationperiod from the date “the time expired for filing a petition for writ of
certiorari in the Supreme Court for direct review of the state court'srjadtj).
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elapsed.”Ray v. Clements, 700 F.3d 993, 1008 (7th Cir. 2012)ting Allen v. Culliver, 471 F.3d
1196, 1198 (11th Cir. 2006) “After the petitioner miees this evidentiary showing, the burden
shifts to the government to prove that the limitations period has tdn.”

ANALYSIS

1. Statutory Tolling and Calculation of Stand@xe Year Limitations Period

The parties first dispute whether the erronedilisg of Coleman’s May15, 2007
submissiontolls the applicable limitations period. Respondent argues that thels]a3007
submissioncannot toll the limitations period, because it is not a “properly filed apmicébr
State postonviction or collateral review.” (Respondent's Motld] (quoting 28 U.S.C.
§2244(d)(2)).) Coleman disputes this characterization of the Mag2007 submission noting
that “when the trial court ruled on the pesinviction [petition] it denied the petition as being
‘frivolous and patently without merit.” Not on any other grounds as argued by Respbnde
(Petitioner’s Resp. 1.) The problem with Colman’s argument is that it refers to the disposition
of his October 24, 2008 pesbnviction petition, not the Mag5, 2007submissioti The only
record evidence regarding the court’s disposition of Coleman’s MaY007 submissionis a
docket entry on December 19, 2007, stating “P@®INVICTION PET WITHDRAWN.”
(State Record, Ex. B at 14.) This docket entry is consistent with the position takerelnyan
in State court, that the May5, 2007 submissiorwas “mistakenly mailed” to the circuit court.
(Stae Record, Ex. L at C 306,3) Under these circumstances, the M&y 2007 submission
cannot be considered a “properly filed application for State-gmstiction or collateral review”

under 28 U.S.C. § 2244(d)(2).

* Coleman’s statement appears to refer to the circuit court’s JaB8a#009 order denying Coleman’s October 24,
2008 postconviction petition,which concluded“The court finds that the issues raised and presented by petitioner
are frivolous and patently without merit(See State Record, Ex. N &:00104;, see also State Record, Ex. B at 16
(1/28/® docket entry stating “PETITION DISMISSED AS FRIVOLOUS AND PATHNT WITHOUT
MERIT").)



In the alternative, even if this cdwvere to conclude thatoleman’s Mayl5, 2007
submissiondid toll the limitations period as a “properly filed application for State -post
conviction or collateral review,Coleman’s 8254 petition would still be considered untimely.
Under those circumstances, the gear limitations period would begin to run on December 20,
2007, the day afteColeman’sMay 15, 2007 submissionwas officially withdrawn. From
December 20, 2007 through October 24, 2008, Coleman did not hayeageyly filed post-
conviction petitiors pendingn the State courf and 309 days of the oryear limitations period
elapsed The remaining fiftysix days of the limitations period were then tollesii October 24,
2008 through November 30, 2011, while Coleman’s October 24, oS onviction petition
made its way through the State courts. This tolling period ended on November 30, 2011, the date
the Supreme Court of lllinois denied Colembave to appeal.See Gutierrez v. Schomig, 233
F.3d 490, 492 (7th Cir. 2000lictingushing §2244(d)(1)(A) and 8244(d)(2) and concluding
that the oneyearlimitations periodis not tolled during the time when a petitioner could have
filed, but did not file,a petition for a writ of certiorari in the United States Supreme Court
regardingthe denial of a postonviction petitiof); see also Lawrence v. Florida, 549 U.S. 327
331-36 (2007). Coleman’s 8254 petition was then due fifgix days later, on January 25,
2012° As noted above, Coleman’'s2854 petition wapost-marked=ebruary 72012, and was

received by this court on February 10, 2012.

® Coleman’s appointed counsel erroneously filed a naticappeal on October 31, 2007 pertainingaitalready
vacatedcircuit court order. (Respondent’s Mot.79 This filing did not toll the ongear limitations period,
because it was not a “properly fileghplication for State posonviction or other collateral revieiv See Artuz v.
Bennett, 531 U.S. 4, 9 (200Q)If, for example, an application is erroneously accepted by the clerk of alacking
jurisdiction. . . it will be pending, but not properly filed;"see also Arangold Corp. v. Zehnder, 718 N.E.2d 191,
200 (lll. 1999) (& final judgment or decision is generally a prerequisite to appgliagdiction’). The Appellate
Court of Illinois dismissed the erroneous appeal on April 17, 208% State Court Record, Ex. N at C:00059.)

® The fact that Coleman did not learn about the November 30, 2011 order umtihBerc9, 2011 does nishpact
this calculation, because (the ninedaydelay in notificationrdoes not constitute grounds for statutory tolling under
28 U.S.C. 8244(d)(2) see Gutierrez, 233 F.3d at 492 (“Congress explicitly required a ‘properly filed’ pleading to
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For the reasons set forth above, the court finds that Colem&2548petition was not
timely filed within the oneyear limitations period.

2. StateCreated Impediment

Coleman arguegenerdl that the “inadequate instructions” he received from the Pontiac
Correction Center's Max Law Librarg‘Law Library”) on how to file a 254 petition
“creafed an impediment to filing an application” under 28 U.S.C2234(d)(1)(B).
(Petitioner’'s Resp{8.) Specifically, Coleman asserts that, “upon receiving notification of the
[November 30, 2011] postonviction PLA denial,” he requested from the Law Library “all
instructions on how to file a habeas corpus pursuant to 28 U.22548" (d. 1 7.) The
instructions he receivedowever,did not “explain[ ] that petitioner had any deadline.l'd.X
Coleman further contends that “the only way he could of learned of the time linstia was
by writing the Max Law Library as he didbecause he has been in “purgtsegregation” since
June § 2011. (Id. T 9 see also Petitioner's Ex. D ). Because the Law Library “failed to
notify petitioner as to when his deadline was for filing a Federal Habeasi£with this court,”
Coleman argues th#te State created an impediment to him being able to timely file 2264
petition. (Petitioner's Resp. § 8.) Coleman does not identify when, if ever, the alleged

impediment was removed.

toll the statute of limitations})and (2) the nineday delay in notificationdoes not constitute atfimpediment to
filing . . .created by State actionihder 28 U.S.C. 8244(d)(1)(B),see Moore v. Battaglia, 476 F.3d 504, 5067
(7th Cir. 2007) (“whatever constitutes anpediment must prevent a prisoner from filing his petiticariyl Powell

v. Davis, 415 F.3d 722, 728 (7th Cir. 2005) (“Without state action, there can be nersated impediment by the
public defender agency.”)The nineday delay in naotification atsdoes not constitute grounds for equitable tolling,
because this type of delay is not “extraordinary” and didawbwially preventColeman from filing his 8254
petition. See Ray, 700 F.3d at 1004, n.3 (the doctrine of equitable tolling “applies only velx&aordinary
circumstancesutside of the petition&s control prevent timely filing”) (internal quotation marks omijted

" Coleman’s 254 petition wasignedFebruary 12012, but there is no evidence in the record that the petition
was mailed any time prior to February 7, 2012, the date it wasnpoked. Hee Dkt. No. 18 (“Respondent’s
Reply”) 1 7.) Under Rule 3(d) of the Rules Governing Section 2254 Cases in thed8tiites District Courts, the
date of “deposit[ ] in the institution’s internal mailing system” genemgdiyerns the time of filing See § 2254 Rule

(3)(d).



“The Seventh Circuit has suggested that a prisonst nawe access to the habeas corpus
statute of limitations before it may be used to bar his claitdnited States ex rel. Strong v.
Hulick, 530 F. Supp. 2d 1034, 1040 (N.D. Ill. 2008) (Kennelly, J.) (cikagre v. Battaglia,

476 F.3d 504, 5608 (7th Cir. 2007)). In Strong, District Judge Matthew F. Kennelhglied on

two key factual finding to conclude that petitioner Strong adequately demonstrated a State
created impediment to filing under2244(d)(1)(B)because he did not have access 2244(d)
First,Judge Kennellyoted that Menard CorrectianCenterwas on lockdown “for fifteen of the
twenty-three weeks immediately precedirstriong’q filing deadling” and that Strong “had no
access at all to law library materialshile the prison was on lockdowi&rong, 530 F. Supp. 2d

at 1039. Secondudge Kennellyletermined that a prison law clerk’s advice to Strong that “he
had a year to file” was attributable to the Stated could be reasonallyterpretedo mean that

the law clerk told Stronthe had one year after his pasinviction appeal was concluded to file

a federal habeas corpus petition Id. at 1038. Judge Kennellgoncluded that “[the
miscalculation of the due date for Stromdpabeas petition by prison personnel and the resulting
inaccessibility to Strong of the statute of limitations qualifies as state action impddomg S
from timely filing his petition within the meaning of section 2244(d)(1)(B) entlie doctrine of
equitable estoppel and/or tollitigld. at 1042°

Coleman’s argument is based almost entirely on his citatiofrtong. Even assuming,
without deciding, that the circumstances as the court origifallpd them in Strong could
establish a Statereated impediment to filing, the facts in this case are disshghle. Coleman

does not contend that he was given erroneous advice by prison officials, or that he emiggrev

8 Upon reconsideration, and after a further evidentiary hearing, JudgelKeconcluded thabtrong was not given
erroneous advice from the head law librarian “or anyone else delegated autlqgrifgon personnel to calculate
filing deadlines,” and that Strong was not denied access to the lanylibhen he failed to request access to the law
library before or after the four months of lockdowtdnited States ex rel Srong v. Gaetz, No. 07 C 435, 2009 WL
3060267, at *& (N.D. Ill. Sept. 21, 2009) (Kennelly, J.) (granting motion to reconsider).
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from asking the Law Library for information about the applicable deadline fog Ria54
petition Rather, Coleman bases his argument oat\te Law Library didhot tell him. As his
argument makes clear, the materials he was dmetne Northern District of lllinoisimply do
not addresghe applicable filing deadline(see Petitioner's Ex. C1(“Instructions for Filing a
Petition for Writ of Habeas Corpus Pursuant to 28 U.S.@241 & 82254.”)) but this is
understandable in light of the fact that Coleman did not ask for materials rep&2254’s
statute of limitations. Instead, he asked for “all instructions on how to file @ababrpus
pursuant to 28 U.S.C.Z54.” (Petitioner's Resp.)° Coleman attests that he also received
the standard formof the Southern District of lllinois in response to his requesthe Law
Library, (Petitioner’s Resp., Ex. CJ), but he does nanclude a copy of the form as an exhibit
to his response brief. A full reading of the Southern District of lllinoiséddrd form,
submitted by Respondent in replghows that itincludes the full text of 8244(d) (See
Respondent’s Reply, Ex. DDD.) If Colemaatually receivedhis eighteerpage form from the
Law Library, a factual determination that the court need not re#clvould significantly
undermineColeman’s assertion that the Law Library “failed to notifyitpener as to when his
deadline was for filing a federal habeas corpus with this co@ititioner's Resp. 8.) In any
event, Coleman has neither alleged nor argued that the Law Library provided hiemrasiious
information about the filing deadknfor his 8254 petitionor that it otherwise mislead him as to
the proper statute of limitations

Coleman alsa@oes not contend that the Law Library failed to answer any okbisest

for legal materials, or that the procedures for submitting requests fémbaderials prohibited

° Respondent disputes Coleman'’s factual assertions on this poinfygatbat “the prison’s library has no record
that petitioner made the foregoing request or that the library respondgt imanner petitioner describes.”
(Respondent’s Reply T 14 (citing Respondent’s ExsTPP) The court accepts Coleman’s version of these
disputed facts for purposes of ruling on the pending motion to dismiss.



him from accessing the applicable statute of limitations. On the contrary, Qdeaffddavit
suggeststhat the Law Library responded promptly to both of Coleman’s reguests
information® The fact that Coleman was lited to submitting his requests in writing does not
mean by extensionthat he was denied access to the applicable statute of limita#dtmeugh
Colemanassens that he has had “extremely limited access to the law library” and thabbke
only been dbwed “access to the law library-80 times since confined in IDOC,” (Petitioner’s
Resp. § 5see also Petitioner’'s Ex. A 1 5), thesstatementsyhen considered in contexdppear

to refer to Cteman’s access to the physical Lawbrary facility. BecauseColeman
acknowledgeshat he “could of learned of the time limits at issue . . . by writing the Max Law
Library,” (Petitioner's Respl 9), his access to the physical Lawbtary facility is irrelevant. In
short, there is no indication that there was iamyediment to Coleman asking for, and receiving,
information about the applicable filing deadline for his § 2254 petition.

In Moore v. Battaglia, the Seventh Circureiterated its previous statement that “whatever
constitutes an impediment mysevent a prisoner from filing his petition."Moore, 476 F.3d at
50607 (quotingLloyd v. VanNatta, 296 F.3d 630, 633 (7th Cir. 2002) (emphasis in original)).
The Seventh Circuit considered the possibility that an “inadequate prison lilmaumd be
corsidered a Statereated impediment under2244(d)(1)(B),if the library did not contain a
copy of8 2244d) or if the State prevented the petitioner from accessiogpy of 8244(d), but
the factual recordn Moore wastoo under-developetbr the courtto reach this legal question
See Moore, 476 F.3cat 508.

Coleman has not submitted any evidence suggesting that the State prevented him from

accessinga copy of 8244(d) or otherwise created an impediment that prevented him from

10 After erroneously receiving a copy of the standard form from the Soulietrict of Illinois, Colemarsent a
follow-up request for a “proper form” for the Northern District of lllinorghich hethenreceived from the Law
Library. (Petitioner's Ex. C %§.)
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timely filing his §2254 petition. As Respondent notes, Coleman “was able to ultimately file his
petition without access to the law library and when the alleged impediment stilldéxiste
(Respondent’s Reply IR (citing Lloyd, 296 F.3d at 633) It was Coleman’s burden toome
forward with some evidence” of a Stateeated impediment to filingp support his claim that
“365 countable days have not elapsedRay, 700 F.3d at 1008. Coleman has not met this
burden. Moreover, Respondent’s evidence in reply makes abund@atiythat the Law Library
imposed no impediment to filing in this case&seq Respondent’s Reply {B3-16, 1920 (citing
Respondent’s Exs. PV, XX-YY, AAA, CCC-DDD).) The court therefore declines to find a
Statecreated impediment to filing under2244(d)(1)(B).

3. Equitable Tolling

Coleman’s arguments in support of equitable tolling also rely on his alleged n&dilit
learn of the applicable filing deadline, as well as the fact that Coleman only has @na@ie
education and “[d]Joesot understand the law well enough to litigate his case.” (Petitioner’'s
Resp. 1%, 910, 13.) In 2010, the Supreme Court confirmed AEDPA’s oneyear limitations
period“is subject to equitable tolling in appropriate casdddlland v. Florida, 130S. Ct. 2549,
2560 (2010). A petitioner seeking equitable tolling must demonstrate “(1) thatshbelea
pursuing his rights diligently, and (2) that some extraordinary circugsstood in his way’ and
prevented timely filing.” Id. at 2562 (quotindace v. DiGuglielmo, 544 U.S. 408, 418 (2005).)
“[SJtanding alone[a petitioner’'s]lack of legal expertise is not a basis for invoking equitable
tolling.” Tucker v. Kingston, 538 F.3d 732, 735 (7th Cir. 2008Additionally, “[m]istakes of
law or ignorane of proper legal procedures are not extraordinary circumstances warranting
invocation of the doctrine of equitable tollingArrieta v. Battaglia, 461 F.3d 861, 867 (7th Cir.

2006).
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Coleman did not diligently request information from the Law Library aboutilimg f
deadline for his 8254 petition, nor has hdemonstrated extraordinary circumstasteat
preventedhim from timely filing his 82254 petition The court finds no basis for applying
equitable tolling in this case.

4, Certificate ofAppealability

This courtwill issue a certificate of appealability if it finds that Coleman has made “a
substantial showing of the denial of a constitutional right.” 28 U.S2258(c)(2). To satisfy
this burden, Coleman must demonstrate thaists of reason would find it debatable whether
the petition states a valid claim of the denial of a constitutional aigththat jurists of reason
would find it debatable whether [this coumtias correct in its procedural rulirfig Sack v.
McDaniel, 529 U.S. 473, 484 (200@emphasis added) Because this court finds it is not
debatableamong reasonable jurigisat Coleman’s 8254 petition is untimely underZ244(d),
the court denies Coleman’s request for a certificate of appealability.

5. Motion to Stay

Coleman’s “Motion to Stay Proceedings in Abeyance” (Dkt. No. 20) addresses his
interest in filing a successive pasinviction petition in State court, based on the reSepreme
Courtcase oMiller v. Alabama, 132 S. Ct. 2455 (2012). Because Colem8&r2254 petition is
untimely regardless of whether Coleman files a successivecposgiction petition in State
court, Coleman’s motion to stay is denied as moot.

CONCLUSION

For the reasons set forth above, respondent Randy Pfister's “Motion to DigDigds”

No. 10) is granted and petitioner Jonathan Coleman’s “Motion to Stay Proceedingyamédie
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(Dkt. No. 20) is denied as mootColeman’s request for a certificate of appealability is denied.
Civil case terminated.
ENTER:

?-_A‘-Lhmw

JAMES F. HOLDERMAN
Chief Judge, United States District Court

Date: March 29, 2013
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