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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DANIEL KOCH, )
)
Plaintiff, ) CasdéNo. 12-cv-1224
)
V. ) Judge Robert M. Dow, Jr.
)
VILLAGE OF SCHILLER PARK, an )
lllinois Corporation; DANIEL SCHULZE, )
in his capacity as Chief of Police of the Village )
of SchillerPark, )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Before the Court is a motion for summaguggment [31], filed by Defendants Village of
Schiller Park and Daniel Schulzg~or the reasons stated beldive Court denies Defendants’
motion. This case is set for stahsaring on 7/10/2014 at 9:00 a.m.

l. Background

A. Statement of Facts

The Court has taken the relevant factsnirthe parties’ Local Rule (“L.R.”) 56.1
statements. Local Rule 56.1 setd the procedures by which pastiare to put facts before the
Court for consideration at summary judgmeifitie Rule requires a party moving for summary
judgment to submit a statement of material fastso which the movant contends there is no
genuine issue and entitles the mulv judgment as a matter ofda The rule permits a movant
to file up to 80 separately-numigel statements of undisputed factL.R. 56.1(a)(3). The Rule
also requires the non-movant to file a coacigsponse to a movant’'s statement of facts
containing “any disagreement, specifeferences to the affidaviggarts of the record, and other

supporting materials,” (L.R. 56.1(b)(3)(A)), andfile up to 40 additional separately-numbered

Dockets.Justia.com


http://dockets.justia.com/docket/illinois/ilndce/1:2012cv01224/265688/
http://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2012cv01224/265688/43/
http://dockets.justia.com/

facts (L.R. 56.1(b)(3)(C)). The Ruthen permits the movant to submit a concise reply to the
opposing party’s additional materfalcts in the same form as pecebed by L.R. 5.1(b)(3)(A).

Consistent with these directives, Defenddisl 27 statements of fact along with their
summary judgment motion, to wah Plaintiff responded pursuatd Section (b)(3)(A) of the
Rule. Plaintiff also filed 35 additional facts, m®scribed by Section (b)(3)(C) of the Rule, and
Defendants replied in kind. Regrettably, howeBafendants did not adhere to the Rule in the
body of their motion itself, citing numerous faatot contained in & 56.1 statements. As
Plaintiff argues, this is an impermissible hed by which to set out facts at summary judgment
and is insufficient to put issues before the Cotttdwest Imports, Ltd. v. Covarl F.3d 1311,
1313 (7th Cir. 1995)Malec v. Sanford191 F.R.D. 581, 594 (N.D. Ill. 2000). For that reason,
and because of Defendant’s disregard of the oprior Order on this precise issue, the Court
will not excuse Defendants’ neglect of the Rule.

Defendants first filed a motidior summary judgment in thisase on April 19, 2012. See
[7]. The Court, however, struck Defendants’tioo without prejudice for failure to conform to
Local Rule 56.1 and provide a separate statemkfdcts along with theimotion. See [18].
The Court took the time in its @er to describe the import &fR. 56.1, made explicitly clear
that strict adherence is required, and cited numerous cases (many of the same ones that the Court
cites below) explaining the consequences of non-compliattte.Even more remarkable than
Defendants’ failure to comply with the Rule thise around is the finadection of their reply
brief, which argues that Plaifftmisinterprets the Rule and is$s$ that L.R. 56.1 does not require
a movant to includall material facts in a separate staten@fnfiacts. See [35ht 10. At this
point, the Court has been more than charitatith Defendants, striking their initial motion

without prejudice to refiling and providing amgteewarning as to the result of noncompliance



with the Rule. Defendants must now live witie consequences of their own shortcomings.

Here, Plaintiff had no dutyor opportunity, in light of the Rule) to respond to
Defendants’ extraneous fact statents. And the Seventh Circuit has stressed that it is not the
role of the Court to parse the parties’ exhilstsonstruct the facts to determine whether or not
there is a genuine factual disputiudges are not “like pigs, hunting for truffles buried in briefs.”
United States v. DunkeB27 F.2d 955, 956 (7th Cir. 1991):Nor are they archaeologists
searching for treasure.Jeralds ex rel. Jeralds v. Astru2010 WL 4942161, at *7 (N.D. Il
Dec. 8, 2010) (citindgiLeonardi, 181 F.3d 865, 867 (7th Cir. 1999)t.simply is not the court’s
job to sift through the record to find eeiglce to support or oppose a party’s claibavis v.
Carter, 452 F.3d 686, 692 (7th Cir. 2006). Rather, i{a§n advocate’s job . .. to make it easy
for the court to rule in Biclient’s favor . . . .”"Dal Pozzo v. BasiMachinery Co., Inc.463 F.3d
609, 613 (7th Cir. 2006). The Seventh Circuit hamistently and repeatgdupheld a district
court’s discretion to require strict compliancelwits local rules governing summary judgment.”
Modrowski v. Pigattp 712 F.3d 1166, 1169 (7th Cir. 2013); see adsomons v. Aramark
Uniform Services, In¢.368 F.3d 809, 817 (7th Cir. 2004) {mg that the Seventh Circuit has
“repeatedly held that a districourt is entitled to expect stticompliance with Rule 56.1.").
Therefore, the Court will onlyconsider the statements contd in the parties Rule 56.1
statements. Material facts aitéor the first time in Defendants’ motion for summary judgment —
namely, all citations to Exhibit J (Schulzedeposition transcript) and Exhibit K (Schulze’s
affidavit), with the sole exception of § 14 in Exhibit K, which Defendants cite in their statement

of facts — will be disregarded.

! To be clear, though, Defendants citations to portiminExhibits J and K in their reply to Plaintiff's
additional facts will be considered in determining whetfenuine issues of material fact exist. The Rule
permits the moving party to “submit a concise replyhia form prescribed in [section (b)]. All material
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B. Facts

Plaintiff Daniel Koch joinedhe Village of Schiller Parkolice Department in 1986. PI.
Resp. to Def. SOF § 7. At the conclusiontloé two-year probatioma period that followed
Koch’s hiring, he was certifieds a member of the Departméntith the permanent rank of
Patrolman.” Id. at 1 9. Schiller Park’'Bolice Department is dividadto two divisions: a patrol
division and a detective divisiond. at § 14. No matter his division, though, a member of the
police department is formally classified as a “patrolmand. at § 15. The Police Chief,
responsible for the directiomnd performance of all deparént functions, assigns the
department’s patrolmen at his discretioreither the patrol odetective division.ld. at  16-17.
But promotions within the police departmen¢ governed by the Rules and Regulations of the
Board of Fire and Police Commissionetd. at 1 13.

On May 4, 1998, Koch was assigned by farfelice Chief Peter Puleo as a Community
Policing Officer. Id. at { 10. In December 2001, Koch wasved into the Detective Division
by then-Police Chief Robert Radald. at  19. The parties disagreeer the characterization of
this move; Koch describes the switch to detectig a “promotion,” whil®efendants insist that
Koch was merely “reassigned” to his new rolel. Regardless of the appropriate term, the
parties agree that Koch’s swit¢o detective was not governed by the department’s Rules and
Regulations concerning promotions — Rules 4-21 through 4k85at  20. And regardless of

how the job change is chatadzed, Koch’s rank (Patrolman) remained the salueat T 21, 30.

facts set forth in the statement filed [by the moovant] pursuant to section (b)(3)(c) will be deemed
admitted unless controverted by the statement of the moving party.”

2 Plaintiff urges the Court to disregard Defendang$erences to “Exhibit E” on pages 8 and 9 of their
motion, as well, arguing that Defendants failed to citExbibit E in their statement of facts. The Court

notes, however, that Defendants did cite to ExhibthE,Rules and Regulations of the Board of Fire and
Police Commissioners, in statement of fact no. 12, amdplecific regulations at issue in fact no. 13. As
such, the Court will not strike referendesExhibit E in Defendants’ motion.
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Koch asserts that along with his new tittame a salary increase, additional pension
contributions, an end to weekemabrk, increased schedule fleXity, and the ability to wear
“plain clothes” on the job and drive an unmatkear. Def. Reply to Pl. SOF § 2. Defendants
dispute that Koch received increased pensionfiisramd contend that detectives receive a $200
stipend each month that non-deitees do not receive (a fact weh may or may not be intended
to refute Koch'’s claim of a salary increaséj.

In January 2006, Koch had a heart attaék. Resp. to Def. SOF q 22. After a brief
absence from work, Koch returnéal “light duty” until his doctorcleared him to return to full
duty as a detective without restrast, which he did on March 20, 2004d. at § 23-25; Def.
Reply to Pl. SOF § 4. Koch remained a detectiith the Schiller Park Police Department for
almost five more years until January 2011, whenwas reassigned (as Defendants characterize
it) to the patrol division by Re Chief Daniel Schulze. PResp. to Def. SOF { 28. Again,
though, Koch’s rank remained — as it hadiajls been — that of “patrolman.”ld. at { 29-30.

Koch contends that Chief Schulze demotedaliKs verb) him from té detective division
to the patrol division because of his heart conditimh.at § 17. Koch maintains that, upon his
return to work in March 2006, he informed his sugrs that he had coronary artery disease, and
that he spoke with Schulze albdis heart attack four or fivemes prior to his January 2011
transfer from detective to patrdivision. Def. Rely to Pl. SOF | 4-5. Moreover, Defendants
concede that Schulze was awapof two subsequent heartated incidents that Koch
experienced.|d. at I 6. During the first, Schulze walked Koch to an ambulance after Koch
complained of chest paindd. And Schulze was informed of Koch’s second episode, which
occurred during the Spring of 200&fter Koch was again takdsy ambulance tahe hospital,

where Koch was informed that his blood pressure was “extremely High.”



On April 7, 2010, Koch testified at a workecempensation arbittian hearing about his
2006 heart attack.ld. at § 8. During the aitpation, Koch testified (a) that his duties as a
detective are very stressful and (b) that the dutiedetectives are more stressful than those of
patrolmen. Id. Schulze was appointed Pai€hief around December 15, 201d. at § 15. In
January 2011, about a month lat®chulze called Koch into hidf@we, where — in the presence
of their colleague Detective He — Schulze told Koch that he had been provided a copy of the
transcript from Koch'’s arbitration hearindd. at 1 8, 16. According to Koch, Schulze informed
him that his testimony about the stressfulneski®fob “put [Schulze] in a damning position,”
and, consequently, Schulze said: “I'm taking you olutietectives and putting you in patrol so
your job is less stressful.td. at § 17, 35. Koch understoodhaitze to be saying that, based on
Koch'’s testimony, Schulze believed that Koch'sak heart could not handle the stress of being
in the detective unitld. at  17. For that reason, Koch aamds, Schulze — without referring to
Koch’s medical records or doctor notes — nmbwoch from the detective unit to the patrol
division. Id. at § 28-29. According to Schiller iRaPolice Sergeant William Strieby, just
minutes before the January 2011 meeting, Sehusked Strieby if he had read Koch’'s
arbitration transcriptld. at  30. When Strieby acknowledghdt he had, Schulze told Strieby
that he thought Koch “perjured himself” aasked rhetorically, “what would Leslie do?d. at
31-33. Strieby understood the question to mean: what would Koch’s wife, Leslie, do if
something happened to her husband?at I 33.

According to Koch, his transition to thetpa division decreasedis pay, reduced his
pension benefits, changed hiseiffom “detective” to “officer,” reurned him to a uniform from
street clothes, and required him to drivemarked car and work weekend shiftkl. at 20.

Additionally, it became more difficult for Kocto earn overtime pay, since patrolmen do not



earn overtime until they complete a 12-hour shittereas detectives begin earning overtime at
the completion of an 8-hour shifid. at § 21. And, Koch contendsnly detectives act as the
lead investigators on cases, handle crime s¢cemesconsult with state’s attorneys on approval
of felony charges.ld. (Defendants dispute Koshuse of the word “only,” and maintain that a
patrolman may sometimes lead a criroerge, depending on the scene’s sevelity).

Defendants tell a differentasty of what took place in thaanuary 2011 meeting. They
maintain that Schulze never told Koch tha tleason for his reassignnieut of the detective
division was his 2006 heart attack. Def. SOF § 32-33. Defendants deny that Schulze made any
of the statements that Koch alleges thatubme made during the meeting, and they deny that
Schulze made the alleged statements to Striebyg@fste the meeting. Def. Reply to Pl. SOF |
35. Further, Defendants insisiat Koch’s “reassignment” wasot technically a demotion, and
point out Koch’s admission that during the eryiref his career, from 1986 until present, his
rank has always been that of “patrolman.” DROF { 29. Defendantssal note that two other
Schiller Park detectives, Robert Izruto ands&HKlug, suffered heart attacks and that neither was
reassigned out of the detective divisidd. at | 31; Pl. SOF | 24-2%lowever, the parties agree
that Izruto’s hearattack occurred in 1998, well before Skzeuhad authority as police chief to
remove him from the detective, and thatu&l(whose heart attack occurred between 1998 and
2003) was the Department’s “school resourdficer,” a position thatrarely required case
investigation or patrol wil. Def. Reply to Pl. SOF { 24-25.

In Koch’s statement of facts, he adtteat Schulze administered Koch’'s May 2009
performance evaluation, on which he scoredhting of “acceptable” or “superior” in every
category except for the “subjective attitude” gatgy. Def. Reply to Pl. SOF § 9. Schulze

claims that a complaint by Koch’s colleague, detective William Martin, in addition to verbal



complaints received from the public, led Schulzeate Koch'’s attitude as “unacceptable” in that
evaluation.Id. at § 10. Schulze testified, however, thatconsiders Koch’s 2009 review, on the
whole, to be “acceptable.ld. at § 12. And Detective Martin testified that Koch has a “positive
reputation” within the patrol division and thia¢ considers Koch’s attitude to be “positive and
productive.” Id. at  10-11.
. Summary Judgment Standard

Summary judgment is proper if “the movahbs/s that there is no genuine dispute as to
any material fact and the movaistentitled to judgment as a ttex of law.” Fed. R. Civ. P.
56(a). To avoid summary judgment, the opposing party must go beyond the pleadings and “set
forth specific facts showing thatete is a genuine issue for trialAnderson v. Liberty Lobby,
Inc., 477 U.S. 242, 250 (1986) (quotation omitted). Augee issue of material fact exists if
“the evidence is such that a reasonable quyid return a verdict for the nonmoving partyd.
at 248. The party seeking summary judgmentthasburden of establishing the lack of any
genuine issue of material fact. Se€elotex Corp. v. Catrett477 U.S. 317, 323 (1986).
Summary judgment is proper agdife party who fails to make a showing sufficient to establish
the existence of an element essential to thet/'pacase, and on which that party will bear the
burden of proof at trial.”ld. at 322. The party opposing summary judgment “must do more than
simply show that there is some metapbgksdoubt as to # material facts.’Matsushita Elec.
Indus. Co., Ltd. v. Zenith Radio Corg75 U.S. 574, 586 (1986). “The mere existence of a
scintilla of evidence in support of the [oppugi position will be insufficient; there must be
evidence on which the jury could reasblyafind for the [opposing party].”Anderson477 U.S.

at 252.



No heightened standard of summary juéginexists in employment discrimination
cases, nor is there aeparate rule of civil procedurgoverning summyr judgment in
employment casesAlexander v. Wisconsin Dept. of Health and Family SeB&3, F.3d 673,
681 (7th Cir. 2001) (citingNallace v. SMC Pneumatics, Ind03 F.3d 1394, 1396 (7th Cir.
1997)). However, intent and credibility frequerdhe critical issues in goloyment cases that in
many instances are genuinely contestable an@pmtbpriate for a court to decide on summary
judgment. Seed. The Court must resolve all evidemyiaconflicts in Paintiff's favor and
accord him the benefit of all reasonable infexes that may be drawn from the reco@Leary
v. Accretive Health, Inc.657 F.3d 625, 630 (7th Cir. 2013).t ¥ not for courts at summary
judgment to weigh evidence or determinedibility of [a witness’s] testimony.”ld. (quoting
Berry v. Chicago Transit Auth618 F.3d 688, 691 (7th Cir. 2010)). Nevertheless, summary
judgment in favor of the defend@“is hardly unknowror, for that matter rare, in employment
discrimination cases.Wallace 103 F.3d at 1396.

IIl.  Discussion

Koch’s complaint alleges that Defendants committed three distinct legal violations for
which he is entitled to relief. Count | alleges that Defendants violated Title Il of the Americans
with Disabilities Act by demoting him from the téetive division to the patrol division based on
a perceived disability. Cournt alleges that Defendants viodat 42 U.S.C. § 1983 “via the
Americans with Disabilities Act” for the same reason. Count Il Manell claim based on
Schiller Park’s alleged policy of discriminatingaagst persons that it belies to be disabled.
Defendants argue that they are entitled to summary judgment on each of these counts.

The Americans with Disabilities Act ADA”) prohibits discrimination “against a

gualified individual on the basis disability in regard to jobmplication procedures, the hiring,



advancement, or discharge of employees, eyga@ compensation, job trémg, and other terms,
conditions, and privileges of employmént.42 U.S.C. § 12112(a). The ADA defines
discrimination as “limiting, segregating, or classify a job applicant or employee in a way that
adversely affects the opportungieor status of such applidanor employee because of the
disability of such applicant or employee.” 423.C. § 12112(b)(1). And disability is defined as
“(A) a physical or mental impairment that sulpgially limits one or more major life activities of
such individual; (B) a record of such an impaént; or (C) being regarded as having such an
impairment.” 42 U.S.C. § 12102(1). “An individual meets the requirement of ‘being regarded as
having such an impairment’ if thadividual establishes #t he or she has been subjected to an
action prohibited under [the ADA] because ah actual or perceived physical or mental
impairment whether or not the impairment limitsis perceived to limit a major life activity.”
42 U.S.C. § 12102(3)(A). “The purpose of the ‘melgal as’ definition ofa ‘disability’ is to
‘cover individuals rejected from a job becausetltd myths, fears and stereotypes associated
with disabilities.” Amadio v. Ford Motor C9.238 F.3d 919, 925 (7th Cir. 2001) (quoting
Sutton v. United Airlines, Inc527 U.S. 471, 489-90 (1999)). To prove his “regarded as” claim,
Plaintiff must show either thd{1) a covered entity mistakBnbelieves that a person has a
physical impairment that substantially limits omemore major life actities, or (2) a covered
entity mistakenly believes that an actual, noitling impairment substantially limits one or more
major life activities.” Id.

In their motion for summary judgment, Datiants suggest that Koch has the burden of
establishing a prima facmase of ADA discrimination, and thath& carries that burden, then the
burden would shift to Defendants to offer legitimate nondiscriminatory reason for the

employment action taken, which,dbne successfully, would flip éhburden back to Plaintiff to
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show that there is a genuingsue of material fact concernimghether the proffered reason is
pretextual. This is a misstatement of the law #re burdens of proof. The Seventh Circuit has
been clear that “Federal Rule of Civil Proaesl 56 imposes an initidurden of production on
the party moving for summary judgment to inform the district court why a trial is not necessary.”
Modrowskj 712 F.3d at 1168 (citinGelotex Corp. v. Catretd77 U.S. 317, 325 (1986)). “[T]he
movant’s initial burden ‘may be discharged by showing — that is, point out to the district court —
that there is an absence of evidence to support the nonmoving party’s thséJpon such a
showing, the nonmovant then must “make a showul@jcient to establistthe existence of an
element essential to that party’s caskl”’ Put another way, the nonmovant must “go beyond the
pleadings €.g.,produce affidavits, depositions, answergterrogatories, or admissions on file)
to demonstrate that there isdaence ‘upon which a jury could qyerly proceed to find a verdict’
in [his] favor.” 1d. at 1169 (quotind\nderson v. Liberty Lobby, In&77 U.S. 242, 251 (1986)).

In an ADA discrimination case, a nonmovanaiptiff can do this in one of two ways.
First, a plaintiff can put forth “direct evidence” of discrimination. &l uca v. Winer
Industries, Inc.53 F.3d 793, 797 (7th Cir. 1995Alternatively, a plaitiff can submit “indirect
evidence” of unlawful ADA discrimination by way of tiMcDonnell Douglasburden-shifting
rubric, originally established for Title VII casedd.; Fleishman v. Continental Cas. C&98
F.3d 598, 604 (7th Ci2012) (“[W]e have comiued to apply thdicDonnell Douglasburden-
shifting framework in summary judgment casest oroceed under the indirect method of proof .
...."). Defendants’ articulation of the burdenfshg test, therefore, @lies only if Koch relies
on the indirect method of proof in eslighing his discrimination claim. Sed.; see also
Antonetti v. Abbott Laboratorie663 F.3d 587, 591 (7th Cir. 2009) (“Under [the indirect]

approach . . . . If Plaintiffsan demonstrate [a prima faaase of discrimination], the burden
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shifts to the employer to articulate someitiegate, nondiscriminatory reason for the adverse
action. If [the employer] satisfies this burdenpobduction, Plaintiffs must then establish that
there is an issue of material fact as to Whetthe employer’s proffered reasons are merely
pretext for unlawful discrimination . . . in @@r to survive summary judgment.”) (internal
guotations and citations omittedBut if Koch submits direct estence of discrimination such
that a jury could properly find a kdict in his favor — that is, that genuine issues of material fact
exist with respect to each elemdre will be required to prove #tial — that's the end of the
inquiry, and Defendantssummary judgment motion must be denied. Been v. Khoury
Enterprises, InG.---F.3d---, 2014 WL 2198557, at *5 (7th Cir. May 28, 2014).

Defendants argue that thaye entitled to summary judgmt on the two discrimination
counts because, they contend, Koch cannot praténthsuffered an adverse employment action.
As a backstop, they argue that, even if Koahgliffer an adverse employment action, the action
was the result of poor job performance rather thacause of a perceived disability. Finally,
Defendants argue th#och cannot prove hidonell claim, contending #t he has failed to
produce any evidence of a custom, policy, or pradbig Schiller Park of discriminating against
those with actual or peeived disabilities.

A. Adver se Employment Action

The Seventh Circuit has defined advezsgloyment actions “quite broadlyQest v. Ill.
Dept. of Corr, 240 F.3d 605, 612 (7th Cir. 2001) (quotiBgart v. Ball State Univ89 F.3d
437, 441 (7th Cir. 1996)). However, “adverseiat must be materially adverse to be
actionable, meaning more tharinaere inconvenience an alteration of jolresponsibilities.™
Id. (quotingCrady v. Liberty Nat'l Bank & Trust C0993 F.2d 132, 136 (7t@ir. 1993)). A

“materially adverse change might be indicatad a termination of employment, a demotion
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evidenced by a decrease in wagesalary, a less distguished title, a matexi loss of benefits,
significantly diminished materialesponsibilities, or other incles that might be unique to a
particular situation.”ld. (quotingSmart 89 F.3d at 441).

Defendants insist that Koch “cannot possiptgve” that his reassignment from detective
to the patrol division wasn adverse employment action within the meaning of the ADA,
because it is undisputed that Schulze’'s decistomove Koch to the patrol division did not
invoke Rules 4-21 through 4-35 8thiller Park’s “Rules and Reguions of the Board of Fire
and Police Commissioners,” ancetbfore, his rank of “patrolman” remained unchanged. Rules
4-21 through 4-35 outline the procedures thastnie followed when promoting or demoting an
officer (i.e.,, when changing an officer to an inferior guperior rank). Thiss the reason that
Defendants object to Koch’s characterization of his job change as a “demotion” and cling to the
term “reassignment.” But no matter the labdébch has highlighted a number of meaningful
changes caused by his removal from the dedivision, including lower pay, smaller pension
contributions, rotating weekend work, the cormeement of overtime pay after a 12-hour shift
instead of an 8-hour shift, and a relegation freadl investigator on cases to a subordinate role.
Koch also complains that, indhpatrol division, he could nonger drive an unmarked car and
wear plain clothes. Defendants concede Kth’s reassignment came with rotating weekend
work and the obligation to wearuniform and drive a marked car, and that those in the detective
division begin to earn overtime after an 8-hehift while patrolmen agaot earn overtime until a
shift's 12-hour mark. And although Defendargtempt to refute Koch’s claim that his
reassignment resulted in lower pay and dased pension contrittons, Defendants do so
mostly with facts that were not included irethL.R. 56.1 statements. As discussed above, the

Court will not consider factlaassertions from Schulze’s degams transcript, unless they
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appear in the partie$6.1 statements. And even if the Gowere willing to consider all of
Schulze’s contradictory claimhijs deposition testimony does hotg more than underscore the
existence of genuine factual disputes: Kochtends that his pay and pension decreased when
he moved to the patrolwdsion, and Schulze disagrees.

Here, a reasonable jury certainly couladfithat Koch suffered a material adverse
employment action. Koch alleges numerous chanigehe material conditions and benefits of
his employment that resulted from his reassignm®efendants concede the accuracy of several
of Koch’s claims and, at most, introduce the #nse of a factual dispute on the others. Taking
the evidence (that is, Koch’s deposition testimoiy)the light most favorable to Plaintiff,
Koch’s removal from the detective division, while perhaps not a technical loss in “rank,” resulted
in decreased compensation, significantly dimieghob responsibilitiesand a loss of other
material benefits, such as the absence of wektwrk and more limited access to overtime pay.
Each of these consequences has been reeogblz the Seventh Cirituas an example of a
materially adverse change in one’s employment. Gt 240 F.3d at 612. For that reason, the
Court easily determines that a reasonable qayld find that Plaintiffexperienced an adverse
employment action within the meaning of the ADA.

B. Causation

Defendants argue that, even if Koch's reassignment did constitute an adverse
employment action, they reassigned him becaugmof work performance, not because than a
perceived disability. They contend that “Ptéfrhas produced no evidence whatsoever that his
reassignment was caused by his employer’'s allggpedeption that he was disabled.” That
contention is contradicted by Kdshdeposition transcript, which provides direct evidence in

support of his claim. According to Koch, Schailtold him that his testimony at his worker’'s
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compensation hearing about the stressfulnesssojohi “put [Schulze] in a damning position.”
Koch says that Schulze explicitly told hint:y taking you out of defctives and putting you in
patrol so your job is lessressful.” Though Schulze des making these statements, a
reasonable jury could credit Koch’s testimomdainderstand Schulze’s statements in the same
way that Koch did — that Schulze believed tKath’'s weak heart couldot handle the stress of
being in the detective unit and that Schulze wesssigning Koch to ¢ patrol division on
account of this perceived disabil In other words, a reasonable jury could conclude that
Schulze transferred Koch because Schulze regarded Koch as having a physical impairment that
substantially limited a mar life activity (a “disability,” asdefined by 42 U.S.C. § 12102(1)).
Although Defendants characterize Koch's depositiatestents as “self-serving” (a claim, the
Court notes, that equally could beade about Schulze’s depositi@stimony and affidavit), it is

not for the Court to weigh @ence or determine credibility at summary judgmeBeérry, 618
F.3d at 691. Instead, the Court must resolvevadentiary conflictan Plaintiff's favor.

(1131

Evidence of discrimination “is direct whe if believed, it would prove the fact in
guestion without reliance on inference or presumptiorAfgyropoulos v. City of Altgn539

F.3d 724, 734 (7th €i2008) (quotingMannie v. Potter394 F.3d 977, 983 (7t@ir. 2005)).

Under the direct method of proof, féaintiff can presentither direct or ciramstantial evidence
to meet [his] burden.”Dickerson v. Bd. of Trs. @mty Coll. Dist. No. 522657 F.3d 595, 601
(7th Cir. 2011);Winsley v. Cook Cntyp63 F.3d 598, 604 (7th Ci2009) (“Under the “direct
method,” [Plaintiffl must presendirect or circumstantial evidee that creates a ‘convincing
mosaic of discrimination’ on the basis of race.”But direct evidencewhich might take the

form of an admission of discrimatory intent by the relevanedisionmaker within the defendant

employer’s ranks, is understandably rare in ADA cas&uhn v. Khoury Enterprises, Inc--
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F.3d---, 2014 WL 2198557, at *5 (7th Cir. May 28)14). Here, Koch has presented both types
of “direct” evidence: a “rare” admission by amployer of his intent, coupled with direct
circumstantial evidence. The admission, of seurs presented by way of Koch’s testimony
concerning the statements that Schulze madentan their January 2011 meeting. Defendants
discount this evidence as self-serving, [&thulze’'s alleged statements nevertheless are
admissions of a party opponent thaiuld be admissible at a trialOn these statements alone a
reasonable jury could find that Koch was reassigmecause of his heart condition. Moreover,
this evidence is accompanied by evslof circumstantial evidence.

The type of circumstantial evidence thatplaintiff may produce to survive summary
judgment under the direct methad proof includes: “(1) suspious timing; (2) ambiguous
statements or behavior towards other employedise protected group; Y®vidence statistical
or otherwise, that similarly situated employemsgside of the protéed group systematically
receive better treatment; and (4) evidence thatetinployer offered a pretextual reasons for an
adverse employment actionDickerson 657 F.3d at 601. Here, the timing is suspicious in so
far as Schulze became Police Chief in Decend®d0, empowered for the first time with the
discretion to reassign officerstlaeen divisions, just one monbefore he removed Koch from
the detective division in Janua®p11l. This explains why Schulgéd not reassign Koch closer
in time to his April 2010 worker's compengati arbitration. MoreoverSergeant Strieby’s
affidavit states that, shortly before Schuzdanuary 2011 meeting with Koch, Schulze asked
Strieby if he had read Koch’samscript, suggesting that Schulzealhast read it himself and/or
had just made the decision to reassign Schulze on its basis. Schulze informed Strieby that he was
going to move Koch to the patrol division aadked rhetorically, “whawould Leslie do?”

Strieby understood Schulze’s statarhto make reference to Koch's wife, Leslie, and to ask
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what she would do if something.€., another heart attack) hap@el to Koch on the job.
Schulze’s statements to Strieby — again, adbisstatements of a gg opponent (Schulze) —
arguably can be characterized as additional direct evidence of Schulze’s discriminatory intent.
But at the very least, they are circumstargiatence that the purped reason Defendants now
offer for reassigning Koch (poorlygoerformance) is pretextual.

Defendant’s summary judgmemiotion tries to counteract Koshevidence with citations
to Schulze’s deposition transcrighd affidavit, none of which &y included in their L.R. 56.1
statements or in their responses to Plaistifitdditional 56.1 statements. Again though, by citing
to the portion of Schulze’s taéstony where he denies makingetdanuary 2011 statements that
Koch alleges, Defendants do nothing more highlight this is a credibility contest with genuine
factual disputes to be decidedtaal. Defendants’ arguments eswhy the Court (and/or a jury)
should not find Koch’s evidence persuasive ashithat same end. For example, Defendants
argue in their reply brief that was only natural for Schulze toake personnel changes after a
month on the job, only then having had the deato survey his subortites’ stragths and
weaknesses. They also arghat the Court should discoukbch’s deposition testimony, since
he failed to bolster it with ecooborating testimony from Detttee Henn, who was also present
during the January 2011 meeting and whose démosvas not taken. Arguments attacking the
weight of Plaintiff's evidence such as these peefectly legitimate for trial, but they implicitly
urge the Court to read the facts in the light most favorabefendantswhich is the opposite
of what the Court is required to do at summary judgment. And their attempt to present evidence
of Koch’s alleged history of poor job perfornmanfalls on deaf ears, as they included none of

these facts in their 56.1 statements.
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As Defendants acknowledge, to survive swuamynjudgment “[P]laintiff must present
evidence from which the juryoald reasonably find for him.” Rgrdless of whether the Court
considers Schulze’s claims concerning Koch’stpab performance, a reasonable jury — based
on the direct evidence that Koch has presentstlll could find thatSchulze reassigned Koch
because of his heart condition. Given that, @oeirt need not address Defendants’ arguments
concerning Koch’s failure to meet his bundender the indireahethod of proof.

Accordingly, the Court denies Defendargianmary judgment motion as to Counts | and

C. Monell Claim

To establish municipal liability pursuant kdonell v. Dep’t of Soc. Sery<gl36 U.S. 658
(1978), and its progeny, “a plairftimust show the existence ah ‘official policy’ or other
governmental custom that notlprcauses but is the ‘moving facbehind the deprivation of
constitutional rights.” Teesdale v. City of Chicag&90 F.3d 829, 833 (7th Cir. 2012). “A
plaintiff can establish an offial policy through ‘(1) an express policy that causes a constitutional
deprivation when enforced; (2) a widespread pradtiat is so permanent and well-settled that it
constitutes a custom or practice; or (3) an atiegahat the constitutional injury was caused by
a person with final policymaking authority.Td. (quotingEstate of Sims v. Cnty. of Bure&06
F.3d 509, 515 (7th Cir. 2007)).

In their motion for summary judgment, Dafiants make one argument for the dismissal
of Plaintiff's Monell claim. Defendants argue that “Piiff has utterly failed to produce any
evidence” of aMonell claim, because “an isolated incideaftalleged disability discrimination
directed only towards him [cannot] amount[] docustom, policy or wiespread practice under

Monell.” Koch makes a single argument in resporsetending that Schulze&atus as a “final
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policymaking authority” (that is, the Chief of Pod#, with the discretioto reassign employees
without any higher approval) buoysshilaim. Because Defendantd fa address that theory of
Monell liability in their motion, Koch argues, sumary judgment should be denied. Attempting
to answer that challenge in their reply brief f@wants implicitly concede (by their silence) that
Schulze is a “final policymaking #uwority” within the meaning oMonell, and instead argue that
reassigning Koch cannot support municipal liabitigcause Schiller Park’s overarching “policy”
governing reassignments is not itself unconstitutioma Defendants’ words: “the reassignment
of patrolmen to various divisions within thelige department is not only quite common and has
been practiced for many years byigas Chiefs of Police prior to Schulze’s tenure, it is also not
an unconstitutional policy.” They go on: “Thereimsufficient evidence to establish that this
‘policy’ is causally connectetb Plaintiff's alleged constitutnal deprivation since the record
clearly shows that there were other police aafifs within the Detective Division who also
suffered heart attacks but wamet reassigned out of the division.” Defendants miss the mark
here.

Koch'’s allegation is that Schulze’s deoisito reassign him violated his constitutional
rights and subjects Schiller Park Monell liability because, as a final policymaking authority,
Schulze was acting on behalf ofetimunicipality when he discriminated against Koch in that
way. Defendants seem to confused conflate the three ways\hich a plainff may prove a
Monell claim, cutting and pasting (without the usegabtation marks) a large section from the
29-year-old Supreme Court caS#ty of Oklahoma City v. Tuttlet71 U.S. 808 (1985), in (as
best the Court can tell) an attempt to demorsstiladit Koch has failed to allege a widespread
unconstitutional “policy” of discrmination. But Koch is expregshdvancing thehird (not the

first or second) theory of municipal liability, @mefendants never actually address either of the
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two components of Koch'garticular brand oMonell claim: (1) that a final policymaking
authority (2) caused him a constitutional injury. $egnbaur v. City of Cincinnatd75 U.S.
469, 479-80 (1986) (holding that becaubéohell reasoned that recovelpom a municipality is
limited to acts . . . which the municipality has oifilly sanctioned or ordered . . . it is plain that
municipal liability may be imposed for angile decision by municipal policymakers under
appropriate circumstances); see dliestone v. City of Monroe, Wj$65 F.3d 774, 780 (7th
Cir. 2011) (reiterating that “a decision by a mupatiagent with ‘finalpolicymaking authority’
can support municipal liabilitunder Section 1983").

As discussed earlier, Fedeule of Civil Procedure 5@mposes an initial burden of
production on the party moving faummary judgment to inforrthe Court why a trial is not
necessary.Modrowskj 712 F.3d at 1168 (citinGelotex Corp. v. Catretd77 U.S. 317, 325
(1986)). By failing to addressither element of Plaintiff$onell claim, Defendants have not
carried their initial, minimal burden, and the Court will not make Defendants’ arguments for
them. For that reason, their motion for summary judgment is denied as to Count 11l .

V.  Conclusion
For the reasons stated above, the Calehies Defendants’ motion for summary

judgment [31]. This case is set foatsts hearing on 7/12014 at 9:00 a.m.

Dated: June 17, 2014 ‘E"ei E ;/

RoberM. Dow, Jr&”
UnitedState<District Judge
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