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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ERIC D. FREED
Plaintiff, 12C 6720
VS. Judge Feinerman

PAUL M. WEISS, RONALD WEISS, and COMPLEX
LITIGATION GROUP LLC, an lllinois limited liability

company
Defendans.

ERIC D. FREED,
Plaintiff, 12 C 1477
VS. Judge Feinerman

JPMORGAN CHASE BANK, N.A,,
Defendant/ThireParty Plaintiff,
VS.

COMPLEX LITIGATION GROUP LLC, PAUL M.
WEISS, and JAMIE E. WEISS,

N N N N N N N N N N N N N N N N N N N N N N N N N N N N

Third-Party Defendants.

M EMORANDUM OPINION AND ORDER

Eric D. Freed brought Case 12 C 1477 against JPMorgan Chase Bank, N.A., in the
Circuit Court of Cook County, lllinois. Doc. 1-1 (12 C 1470hase removed the caséjich
includes only state law claims but which falls within tederaldiversity jurisdiction, to this
court. Doc. 1 (12 C 1477). The court dismiskegkds first amended complaint. Doc. 34 (12 C

1477) Freed v. JPMorgan Chase Bank, N.2012 WL 3307091 (N.D. lll. Aug. 13, 2012).
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Freed then file second amended complaiboc. 42 (12 C 1477 haseagain moved to
dismiss, and the court ded the motionDoc. 66 (12 C 1477)Freed v. JPMorgan Chase Bank,
N.A, 2012 WL 6193964 (N.D. Ill. Dec. 12, 2012Fhase answereghd brought thirgsarty
claims agains€omplex Litigation Group LLC (“the LLC”), Paul M. Weiss (“Weiss”), and
Weiss'’s wife, Jamie Saltzman Weiss (“Saltzman'poc. 75 (12 C 1477).

Freedbrought Case 12 C 6720 federal courbgainsWWeiss the LLC, and Weiss'’s
father,Ronald Weiss“Ronald Weiss). Doc. 1 (12 C 6720). Case 12 C 671 Case 12 C
1477, brings only state law claims and falls within the court’s diversity junedicCase 12 C
6720wasreassignedo the undersigned judgecalendarmpursuant to Local Rule 40.4 because it
is “related” to Case 12 C 1477. Docs. 15, 16 (12 C 6720). There have been no substantive
rulings in Case 12 C 6720.

For ease of exposition, this opiniwill refer to all parties other than Freed collectively
as “Defendants.” Defendantsbothcasediave moved the court to abstain under the deetri
set forth inColorado River Water Conservation District v. United Stade<! U.S. 800 (1976),
pending the resolutioaf an earlieffiled suitin lllinois state courtfFreed v. Weis2011 CH
41529 (Cir. Ct. Cook Cntylll. filed Dec. 5, 2011). Docs. 71, 79 (12 C 1477); Doc. 23 (12 C
6720). In the state couduit, Freed sueWeiss andsaltzmanDoc. 27-4 (12 C 6720andWeiss
and the LLC filed counterclaims against Freedich they styled amergency Petitios,”

Docs. 83-5, 83-6 (12 C 1477After Defendants filed thembgention motions in this courthe
state court granted Frésdnotionto dismiss his state cowtfaims. Doc. 86 (12 C 1477); Doc.
32 (12 C 6720). Bcause Weiss and the LLC Haleéd counterclaimshestate court’slismissal
of Freed’s claims did not end the state court case, andassmtirt requested supplemental

briefing on whether thstate courtounteclaims justifiedfederal abstentioavenwith Freed’s



state court claimeut of the picture. Doc. 90 (12 C 1477); Doc. 35 (12 C 6720). The parties
adheredo ther initial positions Docs. 91, 92, 96, 98 (12 C 1477); Docs. 41, 42-1 (12 C 6720).

For the following reasondh¢ abstentiormotions are granteaind thewo federal case
arestayed pending the outcome of the state court lawsuit.

Discussion

TheColorado Riveroctrine provides that “a federal court may stay or dismiss a suit in
exceptional circumstances when there is a concurrent state proceeding anddhdistaissal
would promote ‘wise judicial administration.’'Caminiti & latarola, Ltd. v. Behnke
Warehousing, In¢962 F.2d 698, 700 (7th Cir. 1992) (quotitglorado River424 U.S. at 818).
The Supreme Court “has cautioned that abstention is appropriate only in ‘exceptional
circumstances,’ and has also emphasized that federal courts have a ‘vintfialijging
obligation ... to exercise the jurisdiction given them&XA Corporate Solutions v.
Underwriters Reins. Corp347 F.3d 272, 278 (7th Cir. 2003) (quotidglorado River 424 U.S.
at 813, 817). In determining whether to abstain, the court’s task is “not to find some salbstant
reason for thexerciseof federal jurisdiction by the district court; rather, the task is to ascertain
whether there exist exceptional circumstances, the clearest of justificétiansan suffice
underColorado Rivetto justify thesurrenderof that jurisdiction.” Moses H. Cone Mem’l Hosp.
v. Mercury Constr. Corp460 U.S. 1, 25-26 (1983) (internal quotation marks omitted).

TheColorado Riveranalysis has two steps. First, the court “inquire[s] whether the
concurrent state and federal proceedings are parallehiniti, 962 F.2d at 700. If the
proceedings are parallehe court then weighs ten nerelusive factors to determine whether

abstention is propernd. at 701.



Whether the Federal and State Cases Are Parallel

Theparallelism analysisequires a description of the factual allegations and legal claims
in the federal casand the state court cas€he court will begin witiCasel2 C 6720 because
the discussion of that case provides necessary background for the discu€aeal@ C 1477.
Unless otherwise noted, citations to docket entries in the followirgestibns are to the docket
for the cas discussed in that ssdction.

A. Case 12 C 6720: Freed v. Weiss

In Case 12 C 672@reed alleges that he was a member of the LLC along with Weiss but
that he voluntarily dissociated from the LLC on August 21, 2012. Doc. 1 at 11 1, 3-4ix-The
count complainseeks (1) to force the LLC furchase Freed'distributional interest in the LLC
and (2) to dissolve the LL@nd it clains (3) that Weiss breached fiduciary duties owed to Freed
asa member and manager of the LI(&) that Weiss breached the Partnership Agreethant
Freed and Weiss exuted when they formed the LL() that the LLC itselbreached the
Partnership Agreemerdnd (6) that Ronald Weiss breached fiduciary duties owed to &eed
Freed’s or the LLC’s accountanid. at pp. 17-26.

The federabuit centes on a scheme allegedly concocted and executed by Weiss, assisted
by Saltzman an&Ronald Weiss, to push Freed out of the LLC anthkeits assets Id. at{ 1-3,
49-55. Freed alleges that Weiss carried out this scheme bgulently transferring the LLC’s
funds into bank accountt Chase¢hat werecontolled by Weissand also by excluding Freed
from control of the LLC by asserting that Freed had withdrawn LLC funds intiaiolaf the
Partnership Agreememt March 2011and had therebyoluntarily disassociated himself from

the LLC and given up his right to participate in its contrial. at 111, 3, 24-48, 56-66.



These factual allegatiomggoundFreed’s claims in federal coudr dissolution of the
LLC, Doc. 1 at 1Y 78-79; for breach of fiduciary duty by Watksat 1184-87; for breach of the
Partnership Agreemebly Weiss,d. at 1190, 93; and for breach of tiartnership Agreement
by the LLC, id. at 100. Theallegationsare alsgertinent ® Freed’s claim to requirthe LLC
to purchase his distributional interesk, at 171-76, because the relevant value of his interest
turns on whether he dissociated in March 2@klglaimed by Weisg]. at 1162-66, or in
August 2012as claimed by Freed]. at 174 (“Freed has the right to his ‘distributional
interest—53% under th@artnership Agreemestof the LLC’s ‘fair value determineds of the
date of the member’s dissociatjobar August 21, 2012.”) (quoting 805 ILCS 180/35-60)
(emphasis added)

Freed brought the state court case on behalf of himself and derivatively on behalf of
LLC (then called “Freed & Weiss LLE-the same entity now called Complex Litigation Group
LLC) against Véiss and Saltzman. Doc. 27-Bteed’s factual allegations in te&ate court case
largely overlap with those in Case 12 C 6720. As mentioned above, Freed has dismissed his
state courclaims, and so the questibercome whether abstention is appropriate in light of the
counterclaims filed byeiss and the LLGwhich is now under Weiss’s control.

The counterclaimsllage that Freetiad dissociated from the LLC in March 20&allege
furtherthat Freed’s misconduct after March 2011 should result in his being expelled from the
LLC under the lllinois Limited LiabilityCompany Act, 805 ILCS 180/1€it seq, if he had not
in fact alreadydissociated in March 2011; ask the court to enjoin Freed from representing
himself to third parties as a member or manager of the Bh@, in the alternative to a
declaration that Freead disassociated from the LLC, seek a judicial determination that the LLC

is dissolved.Docs. 83-5, 83-6 (12 C 1477). On March 4, 2013, after the abstention motions



were filed and after the state court dismissed Freed'’s claims, Weiss and tlieedlaC
“Renewed Motion to Set the Triallfi state court.Doc. 41-1. The motion notésat the
counterclaims had been pending for over a year and that an evidentiary hearing on the
counterclaims had been continued on several occasidnat £4. The motion requests, among
other thingsthe fdlowing relief:
1. A declaration that Freed was dissociated from CLG by at least March

20, 2011 because Freed voluntarily terminated his membership interest

in CLG pursuant to thBartnership Agreemebl that date because

Freed had deliberately withheld all of his services from CLG and Freed

had been fully paid all amounts due to him under the Partnership
Agreement

5. Monetary relief against Freed for his unlawful conduct directed toward
CLG and theWeisses.

6. Ajudicial determination that CLG is dissolved and a distribution of its
assets.

Id. at 910.

Freed contends that thgsurt should not even consider the renewestion to set triain
evaluating wiether abstention is appropriate, reasgn‘T he motion for ‘Immediate Trial’ on
phantom, nevebeforepled claims, is obviously a last-ditch effort by Defendants¢atean
appearance of ‘parallelism’ that is plainly absent. This is precisely theofypadfaith conduct
that the Seventh Circuit held would warrant summary denial of an abstention motidbaySee
Union Mines Inc.862 F.2d 652, 658 (7th Cir. 1988).” Doc. 45 at 3. In faayrecognizes that
the precise claimadvanced in a state case can evolve over time and that swliidl |
administration requirethe federal courto look to whether the suits are parallel as of the time it
rules on the abstention motion, not to whether they warallel at some earlier datSee [y,

862 F.2d at 658 (“a stay should be upheld in the interests of judicial economy if the concurrent



suits are parallel at the time of review, as they are here, even if they wereatlet pdren the
stay was entered”)True, as Freed observ&sgy also sayshat “if there is evidence of bad faith
on the part of the party attempting to stay out of federal court, a districtacaureviewing
court can deny a party’s motion to stay the federal proceetitiggsl. But there is no evidence
of “bad faith” by Weiss, whanerelyis seeking to have the state cotine forum in which Freed
initially sued himresolve Freed and Weis's disputes about the LLC. o@trary to Freed’s
submission,here is nbmuch(if any) daylight between the counterclaims as pleaal®dithe
motionto set the trialand any suckaylight reflects thenodest evolutiof state court claims
thatDay recognizes can occult therefore is appropriate to consider whether abstention is
warranted in light of Weiss’s and the LLGisotionto set thetrial, which is nothing more,
nothing less, than a motion intended to advance the counterclaims to judgment.

State and federal proceedings need not be identical to be pasalebhterstate Material
Corp. v. City of ChicagaB47 F.2d 1285, 1288 (7th Cir. 1988) (“Interstate is correct in its
assertion that differences exist. However, the requirement is of paralehsu identical
suits.”). Roceedings are parallfdr Colorado Rivempurposeswhen substantially the same
parties are contenopaneously litigating substantially the same issues in another fortyner
v. City of S. Belojt456 F.3d 744, 752 (7th Cir. 2006) (internal quotation marks omitted). Put
another way, “[tlhe question is not whether the suits are formally symnhetxicavhether there
is a substantial likelihood that the [state court] litigation will dispose of all claims peelsen
the federal case.AAR Int'l, Inc. v. Nimelias Enters. S,250 F.3d 510, 518 (7th Cir. 2001)
(internal quotation marks omitted). “[Ay doubt regarding the parallel nature of the [state

court] suit should be resolved in favor of exercising jurisdictidd.”at 520.



Here,althoughthe state and federal cas not involve identical parties, they do involve
“substantially the same gaas” Tyrer, 456 F.3d at 752. In both suits, Free@dWeissandan
alleged accomplice (Ronald Weiss in the federal andiSaltzmann the state suit), and in both
suits the LLC is aligned with Weiss, as a defendant in the federal suit armbastemplaintiff
in the state suitRonald Weiss is a defendant only in the federal suit. But FFetalim against
Ronald Weiss is derivate of his claim against Weiss, in that Freed claimsRoaiald Weiss
breached dties owed to Freed whétieiss “received the help of his father Ronald Weiss, the
LLC’s accountant, to create false accounting records that concealed WeafisfromFreed.”
Doc. 1 at 1 49. fIWeiss is not liable for any “théfor other misconduct, then Ronald Weiss
could hardly be liable for having helped Weiss to cover up that alleged misconduct.

Settled law holds thattate and federal saitire not rendered ngoaralld by the inclusion
in one suit of a party not present in the otlfeeeAAR Int’l, Inc, 250 F.3d at 518 (“the mere
presence of additional parties ... in one of the cases will not necessarily prechaiagthat
they are parallel”)t.umen Constr., Inc. v. Brant Constr. C880 F.2d 691, 695 (7th Cir. 1985).
“If the rule were otherwise, tl@&lorado Riverdoctrine could be entirely avoided by the simple
expealient of naming additional parties. ... [l]ts impact cannot be obliterated by the strak
pen.” LumenConstr., Inc. 780 F.2d at 69%ee alsd’ieleanu v. Mortg. Elec. Registration Sys.,
Inc., 2010 WL 1251445, at *2 (N.D. Ill. Mar. 24, 2010) (“if the plaintiff could simply add new
defendants to avoi@olorado Riverthat doctrine would lose much of its force”). Untiex
present circumstancesvhere Ronald Weiss's liability in the federal suit is derivative of the
liability of Weiss, aco-defendant in the federal suit and a party in the state court suit, and also
where Ronald Weiss’s presence in the federal suit and absence from ticestisteit is

entirely Freed’s doing-Ronald Weiss’s absence from the statet does not defeat parallelism.



The issues being litigated in the two saits”substantially the sares well. Tyrer, 456
F.3d at 752.In the federal suit, Freed alleges that Wegssisted bjronald Weiss, converted
the LLC’s funds to his personal use without authorization and wrongfully excludedffoeed
control of the LLC. The state courtounteclaims aramirror image of Freed’s federal claim
state court, Freed arguemat Weiss concocted a false ground for forcing him outef.tlC in
March 2011 and that Freed disassociated only as of August\#Bile Weissand the LLC
claimthatFreed voluntarily dissociated in March 2011 or shortly thereafter. Dat.a4$
Doc. 83-5 (12 C 14774t 11 810; Doc. 98-1 (12 C 1477) at 4-6. Both cases turn on whether
Freeddissociated as d¥larch 2011 or August 2012 or at some intermediate point, and both thus
“will be resolved largely by reference to the same evidencgrer, 456 F.3d at 752-53.

Given the foregoinghe state and federal ssisire parallel for purposes @blorado
River. In arguing to the contrarffreedcontendghat his claim seeking to force the LLC to buy
his distributional interest iseforeonly the federal courtlt is true that Freed dinot present that
particular request for relief state cour, but recall thasuits need not bieenticalto be
“parallel” for Colorado Rivermpurposes so long as thpgesent “substantially” the same issues.
As explained above, the issues swbstantially the same. Moreover, altholkgeeddid not ask
the state couttio requirethe LLC buy his distribubnal interest,le state court counterclaims do
ask the state court for a “judicial determination that [the LLC] is disdadwel a distribution of
its assets,” Doc. 41 at 10. And Freed'’s dissolution request in federal court turns on the same
issue as Weiss’s and th&€C’s mirror-image request in state caunthether Freed dissociated in
March 2011, as Weiss contends, or in August 2012, as Freed cqomteatsome intermediate
point. Given this, Freed does not and could not explain how this court could awarghim

proper distributional interest once the state cdadideshow the LLC’s assets should be



distributed. SeeLumen Constr., Inc780 F.2d at 695 (a court considerinG@orado River
motion should “look not for formal symmetry between the two actions, but for a suldstantia
likelihood that the state litigation will dispose of all claipresented in the federal cgse

Freeds arguments against abstentiest in large part ohis assrtions aboutilinois
state court procedure. erargueshat his alleged dissociatidrom the LLCin August 2012
mootedthe state court counterclaim®oc. 30at 1621. Yet as the parties reported at a status
hearingon June 6, 2013, thaery issue ipending in state court, where Freed’'s motion to moot
the counterclaimbas been submitted for decisiofteed also argues at length tB@s ILCS
180/35-60(dyenders impropeWeiss’s and the LLC’sounterclaims to the extent they seek
dissolution of the LLC and distribution of its asséieed submits that only the disassociated
member can seek dissolution and distribution. Doc. 106 (12 C 1477as But parties reported
at the June 6 status hearittygg motion to set theiét is pending instate court and wilbe heard
by JudgeKathleenPantle the judge presiding over the state court $ukreed’s motion to moot
the counterclaims denied This means that the state court is set to redéteed’s argument
regardinghe propriety Weiss and the LLC’s request for dissolution and distribution.

Freed’ssubmissions regarding the possible mootness and procedural propriety of the
state courtounterclaims misthe point of a&Colorado Rivermotion, which is not to decide who
has the betterase, but merely to decide which court should decide. This court should not and
will not pass orthe merits of thetate lawissues now gnding instate court. If the state court
holds that Weiss’s and the LLC’s counterclaims are moat,itonolds that805 ILCS 180/35-
60(d) precludéVeiss and the LL@om pursuingheirdissolution and distributioalaims, then

the parallelism that now exists likely wdisappear an@olorado Rivelikely will no longer
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apply. Until that happens, the iss@gl parties in the state case are substantially the same as the
issuesand parties in the federal casatisfying the firsColorado Riverequirement.

B. Case 12 C 1477: Freed v. JPMorgan Chase Bank, N.A.

In Case 12 C 1477, as in Case 12 C 6720, Friésgka that he and Weiss were the two
members and managers of the LLC. Doc.#4¥2, 15, 16, 19. Allegedly-a-qualification that
applies to the followingecitation of factas well but that will not be reated—Weiss and
Saltzman concocted a plot tn@nate Freed from control of the LLC and to divest him of the
portion of the LLC’s funds to whicthe Partnership Agreemesntitledhim. Id. at 13, 29.

Weiss and Saltzmadtid this by opening bank accounts with Chase while falsely representing to
Chase that Weiss was the LLC’s sole member and manager and that he therefor@e@in
anyone else’s consent to move the funidis.at 1930-31, 33-34, 36-39, 41-43, 45. Chase could
have investigated Weissassertiongindseen that they were false, biudid not do so.ld. at

1932, 34-35, 37, 40, 44, 46-47.

Weiss took his scheme to the next stage in March 2011. In response to Freed’s
withdrawal of some funds from the LLC’s accounts, Weiss asserted tleak fraid “voluntarily
withdrawn” from the LLC andockedFreed out of the LLC’s property, computer systems, and
bank accountsld. at 153. Weiss also transferred LLC funds to which Freed was entitled under
the Partnership Agreement, including loan repayments and profit distributions, idtbalee
accouns set up and controlled by him and Saltzmiah.at 154.

In November 2011, after learning that the funds had been transferred to the Chase
accounts, Freed delivered to Chase a written demand that it freeze the accomedmitely. Id.
at 56; Doc. 42-7. The letter provided Chase with a copy of the Partnership Agreement,

informed Chase that Freed was a member of the LLC and that Weiss lackedyatghori
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unilaterallytransfer or use the LLC’s funds, and demanded that Chase freeze all funds held in the
LLC’s accounts.Doc. 427. Instead of complying, Chase (acting through an employee)

contacted Weiss, alerted him to Freed’s freeze demand, advised Weiss thatuhts dikedy

would be frozen in response to the demand, encouraged Weiss to move the funds out of the
accounts before they could be frozen, and aided him in doing so by helping him to obtain a
$750,000 cashier’s check and to move that money from Chase to another bank, Northern Trust.
Doc. 42 at 1 3, 57-58, 67-68. Weeks latex,game Chase employee helped Weiss arrange to
move other funds, which were then about to be deposited into the Chase accounts, to another
bank. Id. at 159.

At the time Chase took these actions, it was aware of the Partnership Agredaremt’
and of Wess’s plot to ke control of the LLC’s funds, including money owed to Freed to repay
his loans to the LLC, in violation of thegheement.Id. at 1161, 64-66, 74. Without Chase’s
assistance, Weiss would have been unable to misappropriate the funds after Rreestidas
freeze demandld. at 69-71. As of late 2011, when Weiss improperly transferred the funds
out of the Chase accounts, Freed was owed at least $500,000 in repayments for loans he had
made to the LLC, as well as millions of dollansprrofit distributions.ld. at 72-73.

In hissecond amended complaint, Freed claims that Chase committed tortious
interference with contract (theRnership Agreement) when it encouraged and assisted Weiss to
remove the funds from the Chase accoaftey receiving Freed'’s freeze demand. at §75.

Freed also claims that Chase aided and abetted Weiss’s breach of fiduces yrdithe owed to
Freedby virtue of their positions asembers and managers of the LLI@. at §{77-81. Both of
Freeds claims against Chase require him to prove that Weiss committed underlyirggwron

breach of the Partnership Agreement and bre&élduciary duty. SeeEcho, Inc. v. Timberland
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Machs. & Irrigation, Inc, 661 F.3d 959, 968 (7th Cir. 2011) (noting tha ¢hements of a
tortious interference with contract claim under lllinois law include thstemce of a contract
between the plaintiff and a third party and a breach by the third party that wasdrjuthe
defendant)Hefferman v. Basl67 F.3d 596, 601 (7th Cir. 2006) (“Under lllinois law, to state a
claim for aiding and abetting, one must allege (1) the party whom the defeittdapeidormed a
wrongful act causing an injury ....").

As mentioned above, Chafled a thirdparty complaint against WeisSaltzman, and
the LLC. Doc. 75 at 24-28. The thipdwty complaint repeats the allegationswobngdoing
againstWeiss and Saltzmanom Freed’s second amended complaint. It further claims that “[t]o
the extent that [Chase] is found liable to Freedannection with the claims Freed asserts
against [Chase] or [Chase] otherwise incurs or sustains any damages, [€bas#gd to
contribution and/or indemnity from the LLC, Weiss, and/or Saltzman, jointly andatigye
based upon the conduct alleged in the [second amended complaingt’24-25. To support
the contributiorclaim, Chase states that “[t}he Joint Tortfeasor Contribution Act ... provides ...
that ‘where two or more persons are subject to liability in tort arising out o&athe mjury to
person or property ... there is a right of contribution among them, even though judgment has not
been entered against any or all of themd? at 26 (quoting 740 ILCS 100/2(a)). To support the
indemnity claim, Chase states that the “Account Rules and|&ews [that governed its
depository relationship with the LLC] provide that [Chase] shall be relievedyddrahall
liability for acting upon the instructions of the LLC and/or the signatoriek@®hltC’s account
and that the LLC shall indemnify and hold [Gehharmless for all such actiondd. at 27.
Chase concludes that “[a]s Freed’s claims arise out of transactions and aorakrtaken

pursuant to the instructions of the signatories of the Accounts, Weiss and/ora®akam
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representatives of the I, the LLC must indemnify and hold [Chase] harmless from any and all
such liability, attorneys’ fees, costs, and expenses pursuant to the Accoumariile
Regulations.”Id. at 28.

The state and federal proceedings invdbugstantially the same partiésin thefederal
suit, FreedsuesChase and Chase sues Weiss, Saltzman, and the LLC. In the state suit, Chase is
not a party, Freed had sued Weiss and Saltimtegismissed higlaims, and Weiss and the
LLC sueFreed. The absence of Saltzman from the statarcasenaterialfor the reasos given
above regarding Ronald Weisshe claims against Saltzman are derivative of the claims against
Weiss See Lumen Constr., In@80 F.2d at 69Fieleany 2010 WL 1251445, at *2.

As for the absence of Chaserfr the state court suit, that distinctioetween the state
case and Case 12 C 14géntirelyattributable to Freed. It was Freed who decided to sue Chase
in a separate suit rather than adding Chase as a defendant in his stateitcagainst Weiss
Indeed, Freed brought yet another suit in which he sued Northern Trust, a secotihtfaneled
believes was in cahoots with Weiss. Doc. 32-4 (12 C 141fJge Pantle has repeatedly
remarkedwith amplejustification,thatFreedis attemptingo avoid her courtroom, and her
adverse rulingdyy filing severalsuits rather than combining all of his related claims before her
in the state coureed v. Weiskwsuit. Doc. 27-1 (12 C 672t 3 (“I am concerned about
whether or not Mr. Freed is abngithe process here by filing other lawsuits that are actually
related to this lawsuit, that belong with this lawsuit, and what he is doing is attempting to
undermine and undercut this court’s authority in the case that's before the cgettibhy
rulings from other judges. ... I'm very concerned about an abuse of process here and a
manipulation of the system”); Doc. 27-2 (12 C 6720%5 (“You know, it's just a shell game ...

it appears now to be a game that ... Mr. Freed is trying to play to get awaynforo, you
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know, we'll file suit against all sorts of unrelated parties and make them s&arttidy’re
independent lawsuits and, you know, that way we can get a judge other than Judge Pdhtle. We
go to federal court to get away from her ... this is just outrageous ..."”); Doc. 27-12 (12 C 6720)
at 15 (sanctioning Freed pursuant to lllinois Supreme Court Rule 137 for filing thedswas
not well-grounded in law” against Northern Trust

Freed’s choice to sue Chase in a separate lawsuit enabled Charseve that suit, for
had Freed joied Chase as a defendant infneed v. Weisstate court suit, removal would have
beenprohibited by 28 U.S.C. § 1441(b)(2) because diversity provides the only basis for federal
jurisdiction and Weiss is a citizen of lllinois, the State in which the state coum ac®
brought. See28 U.S.C. § 1441(b)(2) (“A civil action otherwise removable solely on the basis of
jurisdiction under section 1332(a) of this title may not be removed if any of thesparinterest
properly joined and served as defendants is a citizen of the State in which suclsaction i
brought.”);Hurley v. Motor Coach Indus., In@222 F.3d 377, 378 (7th Cir. 2000) (discussing the
“forum defendant rule”). Andwen if the state coufreed v. Weissuit had been removable,
Freed cold have ensured that all defendants wdwdslestayedtogether whether they removed
or not by sung them in a singlsuit rather than bringing separatgts In short, Freed preferred
to bring a barrage of separate s@art suitsand that is why his claims against Chasehich
ultimatelydepend orthe facts and lawn thestate courtase, because if Freed disassociated in
March 2011, then Weiss did not violate his contractual and fiduciary obligations to Fredd, and i
Weiss did not violate those obligations, then Chase iBaidé to Freed-will be resolved after
the state court resolves his disputes Wiiss rather than as part of the same case.

As the foregoing discussion makes clelag, issues being litigated Case 12 C 147&re

substantially similato the issues being litigated in state colfteed’s claims against Chase
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federal courdepend on his allegations that Weiss, assigieSaltzmamandRonald Weiss,
converted the LLC’s funds to his personal use without authorization and wrongfully ekclude
Freed from control of the LLC. If Weiss did not breach contractual and fidshigigs owed to
Freed, than Chase cannot be liable for having induced or aided and abetted a%ee&cho,
Inc., 661 F.3cat 968;Hefferman, 467 F.3d at 601. he state courtounteclaims will resolve the
same issue from the opposite direction by determining whether Freed voliadarily
dissociated from the LLC in March 2011, in which case Weiss did not begheln the
Partnership Agreement or his fiduciary duties by taking steps to ensedge&clusion from
the LLC. Doc. 41-1 (12 C 6720) at T.he state court’sesolution of thatn Weisss favorwould
necessarily entail rejection of Free@asiion, essential to his claims against Chasat he did
not dissociate in March 20@hd that Weiss falsely asserted that Freed had dissociated as a way
of taking the LLC and its assets for himself.

In arguing thathe suits are not paralld¢treed say that“the State Action will not dispose
of Freed’s claims against Chase.” Doc. 83 at 4. This contention fails to rectigatijzes noted
above, Freed beapsimary if not soleresponsibility for Chase nbiaving been made part of the
state courfreed v.Weisssuit. The contention also misunderstands Huthelements of Freed'’s
claimsagainst Chase-whichdoturn on the issues being litigated in the state aetiand the
principles ofres judicata which, if Freed loses istate court baskon a finding that he
voluntarily dissociated in March 2011, almost certainly wqarls/ide Chase with an immediate
victory in this caseSeeln re Owens532 N.E.2d 248, 251 (lll. 1988) (“Defensive use of
collateral estoppel precludes a plaintiff from relitigating ésshy switching adversaries, and
thus gives a plaintiff an incentive to try and join all defendants in the first agtith State

Chamber of Commerce v. Pollution Control B2B8 N.E.2d 9, 11-12 (lll. 1979) (excising the
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mutuality requirement from #lllinois collateral estoppel doctrinedee also Havoco of Am.,
Ltd. v. Freeman, Atkins & Coleman, Lt88 F.3d 303, 308 n.9 (7th Cir. 1995) (discussing the
lllinois defensive nonmutual collateral estoppel doctrinigue, if Freed prevails istate court,
helikely will be unable to us¢hat victoryoffensively against Chase due to a lack of privity
betweenChase, on the one hand, and Weiss and the LLC, on the &i&Congregation of the
Passion, Holy Cross Province v. Touche Ross & €36 N.E.2d 503, 510 (lll. 1994) (“Three
factors are necessary for the application of collateral estoppel,” inclu@pthe party against
whom the estoppel is asserted must be a party, or in privity with a party, todhe pri
adjudication.”);Havoco of Am., Ltgl58 F.3d at 308 n.9 (same). BatrallelismunderColorado
Riverrequires only thathere be “a substantial likelihogdhot a certainty“that the [state court]
litigation will dispose of all claims presented in the federal ca8éR Int’l, Inc, 250 F.3d at
518 (internal quotation marks omitted). Because that standard is met here, Case 12 C 1477 and
the state case are parallel.
. The Colorado River Factors
The second step in ti@lorado Rivermnalysis requires examining and balancing the

following ten nonexclusive factors:

1) whether the state has assumed jurisdiction over property; 2) the

inconvenience of the federal forum; 3) the desirability of avoiding piecemeal

litigation; 4) the ordem which jurisdiction was obtained by the concurrent

forums; 5) the source of governing law, state or federal; 6) the adequacy of

statecourt action to protect the federal plaintiff's rights; 7) the relative

progress of state and federal proceedings; 8bsence or absence of

concurrent jurisdiction; 9) the availability of removal; and 10) the vexatious or

contrived nature of the federal claim.
Tyrer, 456 F.3d at 754 (quotin@aminiti, 962 F.2d at 701). “No one factor is necessarily

determinative; a gafully considered judgment taking into account both the obligation to

exercise jurisdiction and the combination of factors counseling against énaisexs required.”
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Colorado River424 U.S. at 818-1%ee alsal'yrer, 456 F.3d at 754. The court waltldress
each factor in turnmaking distinctions between the two federal suits where appropriate.

1. Whether the state has assumed jurisdiction over propBefendantontend that
the state courtassumed jurisdiction of thiLC’s] bank accounts”yp“preventing Freed from
putting holds on the bank accounts” and by “enjoin[ifgded from interfering with aotints
receivable and ... enter[ingyders governing [the LLC’s] property, including its computer
system, furniture, office location and client files.” Doc. 27 (12 C 6&RQ) (brackets and
intemal quotation marks omittedee alsdoc. 79 (12 C 1477) at 9. In response, Freed asserts
only that “the state court has not ‘assumed jurisdiction over property,” which vwaagirsst
abstention fronthis Court’s exercisef jurisdiction.” Doc. 30 (12 C 672@t 21 Freed'’s failure
to rebut or even to address Defendasfgcificargumend is a forfeiture, and so the court lwil
accepthat the state court has assumed jurisdiction over propertgdaetathis lawsuit.See
Bonte v. U.S. Bank, N.,A24 F.3d 461, 466 (7th Cir. 2010) (“Failure to respond to an
argument—as the Bontes have done henesults in waiver.”)Cincinnati Ins. Co. v. E. Atl. Ins.
Co, 260 F.3d 742, 747 (7th Cir. 2001) (a pastidilure to respond to a non-frivolous argument
“operates as a waiver”).

2. The inconvenience of the federal forudecause the federal and stiesuits are
pending incourts located ilChicago, the federal forum is not inconvenient tredsecondactor
weighs against abstention.

3. The desirability of avoiding piecemeal litigatiofPiecemeal litigation occurs when
different tribunals consider the same issue, thereby duplicating effattpossibly reaching
different results.”Day, 862 F.2dat 659. “Dual proceedings could involve what we have called a

‘grand waste of efforts by both the court and parties in litigating the sanes issgarding the
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same contract in two forums at oncelBid. (quotingMicrosoftware Computer Sys. v. Ontel
Corp, 686 F.2d 531, 538 (7th Cir. 1982}lere, because the federal and state actions involve
substantially the same parties and legal issuss because both cases turn on the veracity of
Freed’s assertions regarding Weiss’s alleged wrongdoing and also uponnetén F
disassociated from the LLC, proceeding simultaneously in both forums would ensure
“duplicative and wasteful litigation with the potential of inconsistent resolutbtise issue.”
Caminiti, 962 F.2d at 701.

Simultaneous proceedings also would create incentives for one or the otheo party t
attempt to delay proceedings in one forum should the &iham appear more favorable&See
ibid.; LaDuke v. Burlington N. R.R. C&79 F.2d 1556, 1560 (7th Cir. 1989). Indeed, Freed’s
complaintin Ca® 12 C 672@ssentially concedekdtthis was his aim infil ing that case in
federal courtlespite the pendency of the state court suit: “Victimized by Weiss’s continued
pilfering, and denied any interim relief in the [Cook County] Circuit Court, Frepressly
dissociated from the LLC on August 21, 2012. Freed then fledgl2 C 6720], over which
this Court now had jurisdiction based on diversity of citizenship.” Doc. 1 (12 C 674Qy;
see alsad. atf17, 10 (explaining that Freatisassociated from the LLC to make himself
diverse from the LLCwhich permittechim to bringstate law claims against the LLi€federal
court). In essence, Freed is saying, “l was lodmaglly in state court, so | did what it took to get
a parallel cas into federal court.” The third factor strongly favors abstention.

Freed responds that “the claims in the state court were rendered moot eden Fr
dissociated so there is no credible concern over ‘pieakhtigation.” Doc. 30(12 C 6720xat

21. Asindicatedabove, the mootnesssue is before the state court. If the state court agrees

19



with Freedon mootnesand dismisses the state court counterclaims, the predic&elftmado
Riverabstentiorikely will disappear.

4. The order in which jurisdiction was obtained by the concurrent fardrns factor
favors abstention, as Freed filed #tate courFreed v. Weissuit in December 2011, Case 12 C
1477 in February 2012, and Case 12 C 6720 in August 28dd.umen Constr., Inc780 F.2d
at697 (holding that this factor favored abstention wlieeestate case wéited five months
before thdfederal case).

5. The source of governing law, state or fedeféthe source of the governing law in the
federal cassis state lawwhich favors abstentiorSee @y, 862 F.2d at 66(0‘a state court’s
expertise in applying its own law favor€alorado Riverstay”).

6. The adequacy of stateurt action to protect the federal plaintiff's right3he state
court iseminently competent to protefeteal’s rights, which turn on state lawsreed argues that
this conclusion ignores the principal goafedieral court diversity jurisdictionito protect non-
residents who seek redress under state law frompab&bleprejudice they might encounter in
local courts,”and asserts that “Freed, a citizen of Florida ..., chose to commence these
proceedings in [federal court] to avoid any prejudice.” Doc. 30 (12 C &2Z2?. Whatever
weight could be given to thedbstracpossibility of an lllinois state courtiseing prejudiced
againsta Floridacitizen the possibility is extraordinarily remote herere&d’s assertiothat he
fears prejudice as a Floridiafatally undermined by the fact that Freachself—a savvy and
experienced litigation attorneyelected the state foruta bringCasel2 C 1477against Chase
the statecourtFreed v. Weissuit, and hiselated case against The Northern Trusted even

identified himself in thé&ecember 201Ereed v. Weisstate court complaint as “a resident of
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the stateof Florida,” Doc. 1-1 (12 C 1477) at 13, showing that he had no fear that the state court
would exhibit prejudice towards someonaitiing to be a Florida resident.

At the risk of overkill, i bears mention that Freed retains substantial ties to Illihoia
state court collection action brought against him by his former lawlyezsd filed gro se
pleading and servedmo sediscovery response in July 2012 listing hisragdd as Highland
Park, lllinois. Docs. 17-1, 17-2 (Doc. 12 C 6720). And i triginal complaint against Chase,
the ondiled in state court, Freed identified himself as a lawyer licensed to practi¢e law
lllinois. Doc. 1-1 (12 C 1477) atX(alleging that Freed “is a lawyer licensed by the States of
lllinois and California® practice law”).

In the end, having chosen the Circuit Court of Cook County, lllinois, as the forwath for
but one of his suits (Case 12 C 6720), Fresthot nowbe heard to accuse that court of
prejudice against him due to lassertedFlorida citizership. If the state court views Freed in a
negative light, and it most certainly does, it is duEreeds behavioand tacticsn state court,
not to hisstate ofcitizenship. The sixthfactor favors abstention.

7. The relative progress of state and federal proceedihg€asel?2 C 6720there was
an “absence of any proceedings in [tieeleral] District court, other than the filing of the
complaint [and a motion for jurisdictional discovery, Doc. 17], prior to the motion tcajaht
Colorado Rier, 424 U.S. at 820. By contradtydge Pantle hassuednumerous rulings, several
of which have been appealed to and upheld by the Appellate @dlirois. Docs. 30-5, 30-6,
30-7, 30-8, 41-1 (12 C 6720Freed counters that the state court case “has been hopelessly
stalled for several months” and that “any litigation before the state courivefg@nded
months agd. Doc. 30 (12 C 672t 23. But Freed acknowledges that “limited discovery” has

commenced in statcourt, Doc. 83 (12 C 1473} 14-15, and he does not and could denty that
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the state court has expended substantiaégter judicial resources on this mattean has this
court.

In Case 12 C 1477, this colmdsgranted one motion to dismiss and denied another. But
there has beeno progress beyond Chase’s answering the second amended complaint and
bringing in Weiss, Saltzman, and the LLC as third-party defendants. True, e adaims
against Chase in the state court action, though again that is because Freed db@ssdpdrate
suit against Chase rather than join Chase in the stateFseed v. Weissuit. However,
because Freed’s claims against Chase depend on the success of his claims againshdVei
because Weiss’s state court counterclaims would, if successful, almostlgeltail a fatal blow
to Freed’s claims against Weiss and thus against Chase, theggagthe state court suit must
beconsidered inveighingthe relative progress of the stataurt suit and Case 12 C 1471.
follows that the state court suit has progressed substantially furtheCalsah? C 1477, and
therefore that the seventh factavors abstention.

8. The presence or absence of concurrent jurisdictidihof Freed’s claimsn federal
courtarise under linois law, and Defendants would be susceptible to suit in lllinois court, so the
eighthfactorfavors abstentionCompareCaminiti, 962 F.2d at 702-03 (holding that thiate
courts lack ofjurisdiction to hean federal clainweighed against abstention). Freed responds
by pointing to805 ILCS 180/3%0(d), which states: “The jurisdiction of the court in which the
proceeding [todrce the LLC to purchase a membaiistributional interest] is commenced
under this subsection (d) pdenary and exclusiveglemphasis addedDoc. 30(12 C 6720hat 24.

But again, Freed’s argument rests on the submigkamllinois law precludes Weiss and the
LLC from seekinglissolution of the LLC and distribution of its assets in the state court case, a

submission on which the state court soon will pass. If the state court agreeseetthtken
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Freed may move this court to lifte¢ abstention order in light of the changed circumstances in
state court.

9. The availability of removalThis factor recognizes a policy against a federal court’s
hearing claims that aoselyrelated to nomemovable state proceedingSee @y, 862 F.2d at
659-60. As noted abovéd state court swtas nonremovable due t@8 U.S.C. § 1441(b)(2).
Because théderal suits arbound up with the claims in the noamovable state proceeding,
the ninth factor favors abstention.

10. The vexatias or contrived nature of the federal claimBhere is no need to
comment adversely dfreed’s motives to conclude that, because his federal court claims closely
track thestate courtlaimsthathe brought and that have been brought againstthefedera
suit is“vexatious” and “contrived” within the meaning Gblorado River Seelnterstate
Material Corp, 847 F.2d at 1289 (“[T]he federal suit could be considered both vexatious and
contrived. Interstate filed both suits within seven months of eaehn séieking substantially the
same relief from substantially the same parties. Without presuming Intsratateses, we see
no reason why all claims and all parties could not have been, and still could not be, part of one
suit”). Tha saidthere isoverwhelming evidence thd&ireedbehaved vexatiouslyy bringing
Casel2 C 6720 in federal court afthsel2 C 1477 as separatsuit in state court. &noted
above, Judge Pantle has remarked on sewecalsionshat Freed hagbused the judicial process
by bringing a series of suits im affort to circumvent unfavorableilings byher.

Judge Pantle’sulings have beeextremelyunfavorable, as the following examples show.
Doc. 27-10 (12 C 6720) at 7 (Judge Pantle’s April 2012 order granting Weiss’s motion to enjoin
Freed from filing or pursuing other related suits in state court, and notingrdeat'has

specifically threatened to sue Tucker [Weiss’s attornefgderalcourt probably because the
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appellate court has ruled that an lllinois trial cdacks the power to enjoin a party from filing
suit in federal court”); Doc. 18-1 (12 C 1477) at 57 (Order from the Appellate Courhofdl|
denying Freed’s interlocutory appeal of Judge Pantle’s April 2012 injunction);1Bet (12 C
1477) at 72 (Judge Pantle’s May 2012 order granting Northern Trust’'s motion to diseegs Fr
suit against )t Doc. 27-3 (12 C 6720) at 5 (Judge Pantle’s September 2012 order denying
Freed’s motion to stay the state court proceeding andnpel arbitrationand grantig the
LLC’s mation to enjoin arbitratio)) Doc. 27-11 (12 C 6720)¢dge Pantle’®ctober 2012 order
denying Freed motion to continue a hearimy to excuse his attendanead stating “Freed is
ordered to appear on October 4, 2012. His failure to appkaesult in the issuance of a bench
warrant for his arrest.”); Doc. 27-12 (12 C 6720) (Judge Pantle’s November 2012 ordeggrantin
in part a motion for sanctions filed against Freed by Northern Trust and the Lb& ground
that Freed’s suit againBtorthern Trus“was not wellgrounded in la#). Freed alsas in the
midst of contempt proceedings before Judge Pantle for various alleged instansEpotioct
in connection with the state court case. Doc. 31 (12 C 6720) dt is3bvious as obvious can
be that Freed brought a separsttge coursuit against Chase (12 C 1477), and theeparate
federal suit againdt/eiss, Ronald Weiss, and the LLC (12 C 6720), in an effort to evade Judge
Pantle’s courtroom aniger stewardship of the litigatioooncerning-reeds disputes with Weiss,
the LLC, and the others alleged to be in league with Weiss and theTheCtenthfactor
accordingly weighs heavily in favor of abstention.

In sum, nineof the tenColorado Riveffactors—particularly the thirdfourth, seventh,
eighth,and tenth factors-favor abstention and provide the “exceptional circumstances”

necessary t@bstain under that doctrine.
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Conclusion

Under the test set forth by the Seventh Circ@aiorado Riverabstentions the proper
coursein both federal caseslThe only emaining question is whether tfegleralsuits should be
dismissed or stayed. The Seventh Cironuttinely holdghatColorado Rivershould be
implemented through a stay, not dismissa&eSelmon v. Portsmouth Drive Condkss’'n 89
F.3d 406, 409-10 (7th Cir. 19963psser v. Chrysler Corp864 F.2d 1299, 1308 (7th Cir. 1988);
Lumen Constr., Inc780 F.2d at 697-98. Accordingly, tfexleral suits arstayed pending
resolution ofthe state coulitigation. When the state coulitigation terminatesanyparty may
move ths court to lift the stay androceed withthe federakasein a manner consistent with the
state court’s rulings anahyapplicable principles afs judicata SeeRogers v. Desideri®b8
F.3d 299, 302 (7th Cir. 1995) (“It is sensible to stay proceedings until an é¢detiestate case
has reached a conclusion, and then (but only then) to dismiss the suit outright on grounds of
claim preclusion.”).Because the court has abstained udi#orado Riverit unnecessary to
addresghe alternative argumentadein Casel2 C 6720 that abstention should be ordered

underBurford v. Sun Oil C9.319 U.S. 315 (1943).

June 13, 2013

United States District Judge
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