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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ADAM ROTHEIMER,
Plaintiff,

V.
Case No. 12-cv-1629
ERIC KALATA,

Assistant State’s Attorney;

STEPHEN SCHELLER,

Assistant State’s Attorney;

MARC BANGSER,

Assistant State’s Attorney;

DAN BROWN,

Assistant State’s Attorney;

MICHAEL J. WALLER,

Former Lake County State’s Attorney;
PAUL WARNER, Former Lake County
Sheriff’'s Office Detective;

WILLIS S. WERNER, Former Lake
County Sheriff’'s Office Lieutenant;
MARK CURRAN, Lake County Sheriff;

Judge John W. Darrah

N N N N N N N N N N N N N N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Adam Rotheimer fild suit on March 6, 2012, against
Defendants Eric Kalata, Stephen Scheléayc Bangser, Dan Brown, Michael J. Waller
(collectively, “State’s Attorney Defendagi}, Paul Warner, Willis Werner, and Mark
Curran (collectively, “Sheriff Defendants”). Plaintiff amended his complaint on
November 19, 2012, alleging five separate ceuiil) a violation of his Fourteenth
Amendment right to due process, pursuart2d).S.C. 8§ 1983; (Il) conspiracy, under 42

U.S.C. § 1985; (lll) malicious prosecution under lllinois state law; (IV) a state law claim
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of respondeat superipand (V) a state law claim afidemnification. (Am. Compl. 19
36-58.) Defendants move tosdiiss Plaintiff's Complainfpursuant to Fed. R. Civ. P.
12(b)(6). This motion has been fultyiefed and is ripe for ruling.
BACKGROUND

Plaintiff is a resident of McHenry, lllinei (Am. Compl. § 1.) On or about
March 9, 2010, a social worker at Cemteylemorial Hospital in McHenry County,
lllinois, called Defendant Werner, a detectigad informed Werner that Plaintiff was an
in-patient resident of the hospitald.(f 11.) The social worker explained to Werner that
Plaintiff had expressedthreat against a judge; Plaintiff apparently told the social worker
he had developed a romantic relationshiiihthe judge’s daughter and stolen money
from the judge. I¢l. 1 12.) Werner informed Judge Brian Hughes, a Lake County Circuit
Court Judge, of this threat; but Judge Hugb&tsWerner he did ndtave a daughter and
did not understand the threatd.(f] 14-15.) Plaintiff wadischarged from Centegra
Memorial Hospital on or about March 12, 2010.

That same day, Plaintiff was then ofed with threatening a public official,
arrested, and detained in the Lake Counliydis jail, where he remained from March
12, 2010 through April 21, 20101d( 11 16, 18-19, 29.) Plaintiff challenged the
jurisdiction of the Lake Couwtcourt over his charge, ancetimatter was transferred to
McHenry County. Id. 11 30-31.) The McHenry Countya®’s Attorney filed a motion
for entry of anolle prosequjudgment, and the case agsti Plaintiff was dismissed on

July 8, 2010. 1¢l. 1 32.)



Plaintiff alleges the actions of Defendawnisre illegal, in tiat Defendants did not
have “jurisdiction to investigate, initigtarrest or prosecute the Plaintiff.rd({ 33.)
Following dismissal of the charges, Plé#iriled his lawsuit against Defendants,
amending the Complaint on November 19, 20D2fendants argue Pidiff's state law
claims are barred by the applicable statutemitditions, and further assert that the claims
fail on the basis of prosecutorial immunitydeon Plaintiff's failureto state claims upon
which relief may be granted.

LEGAL STANDARD

To properly assert a claim in a complaihi plaintiff must present “a short and
plain statement of the claim shimg that the pleader is entitléd relief and a demand for
the relief sought.” Fed. R. Civ. P. 8. IB@ “does not require ‘detailed factual
allegations,’” but it demands more thanusradorned, the-defendant-unlawfully-harmed-
me accusation.”’Ashcroft v. Igbal129 S. Ct. 1937, 1949 (200%ylpal) (quotingBell
Atlantic Corp. v. Twomb|y550 U.S. 544, 555 (2007)\Wwombly). While a court is to
accept all allegations contained in a complagtrue, this principle does not extend to
legal conclusionsigbal, 129 S. Ct. at 1949.

A defendant may file a motion to disssia claim under Federal Rule 12(b)(6) for
failure to state a claim upon which relief maydgrvanted. To defeat a motion to dismiss
under Rule 12(b)(6), a plaintiff must pleadfguent factual matter to state a claim for
relief that is “plausible on its facefgbal, 129 S. Ct. at 1949 (citinpwombly 550 U.S.

at 570). A claim is facially plausible “whehe plaintiff plead$actual content that



allows the court to draw the reasonablerafiee that the defendant is liable for the
misconduct alleged.’Igbal, 129 S. Ct. at 1949.

However, “[w]here the well-settled pleaditts do not permit the court to infer
more than the mere possibility of misconduleg complaint has alleged — but it has not
‘show[n]’ — ‘that the pleader ientitled to relief.” Igbal, 129 S. Ct. at 1950. For a claim
to be plausible, the plaifitimust put forth enough “facts taise a reasonable expectation
that discovery will reveal evidenceligporting the plaintiff's allegationsBrooks v.
Ross578 F.3d 574, 581 (7th Cir. 2009) (quotihgombly 550 U.S. at 556). Atissue in
a 12(b)(6) motion is “not whether a plaffitwvill ultimately prevail” but whether the
plaintiff is entitled to present evetice to support the claims allege&hchorBank, FSB
v. Hofer, 649 F.3d 610, 614 (7th Cir. 2011) (internal quotation and citation omitted).

The defendant may assert a statuténafations defense in a Rule 12(b)(6)
motion to dismiss where “the allegationstieé complaint itself set forth everything
necessary to satisfy the affirmative defensehsas when a complaint plainly reveals that
an action is untimely under the gowming statute of limitations.United States v. Lewis

411 F.3d 838, 842 (7th Cir. 2008)eis.

ANALYSIS

Statute of Limitations
Defendants first attack Counts IlI, IVh@ V of Plaintiffs Amended Complaint,
which allege claims of malicious prosecutioespondeat superipand indemnification
under lllinois law. In theiMotion to Dismiss, Defendasitely upon the lllinois Local

Government and Governmental Employeed Tmmunity Act, which provides “[n]o



civil action . . . may be commenced in amud against a local entity or any of its
employees for any injury unless it is commenwg#ithin one year from the date that the
injury was received or the cause of antaccrued.” 745 ILCS 10/8-101. “[A] federal
court applies to state-law claims the samethtions period a state court would apply.”
Long v. Williams 155 F. Supp. 2d 938, 943 (N.D. lll. 2001) (quotititys v. City of
Chicagq No. 2000 C 2457, 2000 WL 1774084, at *6 (NIID Dec. 1, 2000). The
relevant statute of limitations for the chargpesught against Defendanvas one year.

By Plaintiff’'s own admissions, the latdss injuries could have accrued was on
July 8, 2010, when the case was dismissed. (Am. Compl. 1 32.) Moreover, Plaintiff fails
to address the time bar in his response to the motion; “failure to offer any opposition to
[Defendants’] statute of limitations argument constitute[s] a waivfdjtas v. Capital
Guardian Trust Cq.477 F.3d 924, 926 (7th Cir. 200A)Vhile statute of limitations
defenses are not typically raised in a RL2€b)(6) motion, the defense is appropriate
where “a complaint plainly reas that an action is untinyelinder the governing statute
of limitations.” Lewis 411 F.3d at 842Therefore, because Plaintiff failed to file these
state-law claims within one year of timguries accruing anthiled to present any
argument in response to this defensaijriff's state-law claims are barred.

State’s Attorney Defendants and Prosecutorial Immunity

The remaining counts of Plaintiff's Amended Complaint involve a Section 1983
due process claim and a Section 1985 conspokimn. However, these claims, as they
are alleged against the State’s Attorbmfendants, are barred by prosecutorial

immunity. Prosecutors have absolute immuwhen “initiating a prosecution and . . .



presenting the State’s case’ as long as tt@iduct is ‘intimatelyassociated with the
judicial phase of the criminal processBoloun v. WilliamsCase No. 00 C 7584, 2002
WL 31426647, at *10 (N.D. Ill. Oct. 25, 2002) (quotimgbler v. Pachtmam24 U.S.
409, 430-31 (1976)). “This immunity shields fhrsecutor even if hiitiates charges
maliciously, unreasonably, without probable g&uor even on the basis of false
testimony or evidence.Henry v. Farmer City State Ban808 F.2d 1228, 1238 (7th Cir.
1986).

Plaintiff contends, in response to the roatio dismiss, that because the State’s
Attorney Defendants brought charges agaiiaintiff in Lake County, as opposed to
McHenry County, their actions went beyond sltepe of their prosetarial duties, and
therefore, the State’s Attorney Defentlacannot be protected by prosecutorial
immunity. (Resp. Y 6.) THegal authority cited by Plaiifit (two cases from the Second
Circuit Court of Appeals) iseither controlling nor suppove of Plaintiff's position.
Moreover, Plaintiff's argument regardingethienue of the underlying criminal action is
unavailing; while the prosecution moved t@olge venue from Lake County to McHenry
County, Plaintiff fails to allege how venue svanproper in Lake County. Further, even
if Plaintiff had properly alleged venue was impropetake County, he fails to provide a
legal basis for how the filing of a criminal charge in the wrong county vitiates the State’s
Attorney Defendants’ prosecutorial immunity.

Plaintiff's allegations of aiolation of due process amnspiracy on the part of
the State’s Attorney Defendants rely ugbair charging of Plaintiff and their

presentation of evidence to a grand julihe tasks of charging a defendant and putting



forth evidence to a grand jury support of a charge is datty within the scope of the
State’s Attorney Defendants’ de$ as prosecutors. “A prosgor is absolutely immune
from suit for all actions and decisions und&gn in furtherance of his prosecutorial
duties.” Fields v. Wharrie672 F.3d 505, 510 (7th Cir. 2012) (citigbler v. Pachtman
424 U.S. 409, 410 (1976)). Therefore, therakaPlaintiff allegesgainst the State’s
Attorney Defendants are barred, as those deféadae entitled to absolute immunity in
their roles as prosecutors. Thus, Ceurdnd Il of the Amended Complaint are
dismissed against the Stat Attorney Defendants.

Count | against Sheriff Defendants

Witness Immunity of Defendant Warner

Defendants move to dismiss the Secti®@83 due process claim, Count | of the
Amended Complaint, as it is alleged agdiDefendant Paul Warner, a Lake County
Sheriff's Detective, on the basis that Warnammune from suit as a grand jury witness.
The only specific facts alleged as to Warisethat Warner, together with Assistant
State’s Attorney Scheller, ‘fthout the jurisdiction to prest evidence to a grand jury,
deliberately mislead the grand jury and detdiely withheld exculpatory evidence from
the grand jurors obtaining an indictmeat was both witout jurisdiction and
unreliable.” (Am. Compl. $8.) No other information ialleged regarding Warner’'s
role, though Defendants assert in their motion YMatner, as a detective, testified before
a grand jury relating to Plaintiff's indictment. Plaintiff fails to allege any specific actions
taken on the part of Warner in the Amendednptaint. However, Warner’s “grand jury

testimony cannot form the basis for any Section 1983 claims because of absolute



immunity.” Mendoza v. City of Chicag&€ase No. 09 C 5866, 2012 WL 3206602, at *2
(N.D. HlIl. July 31, 2012) (citindRehberg v. PaulkL32 S.Ct. 1497 (2012)3ge also
Khorrami v. Rolince539 F.3d 782 (7th Cir. 2008) (citifgyiscoe v. LaHug460 U.S.

325 (1983), and noting that “tf8upreme Court held that witnesses who allegedly gave
perjured testimony at a crinahtrial were absolutely imune from later suit under 42
U.S.C. 8§ 1983. This court [the Seventh Citictecognized that # absolute immunity
extends to a police officer's participatiorpiretrial proceedings.”) (citations omitted).
Thus, to the extent that the Section 1983 claialleged against Warner in his role as a
grand jury witness, Warner is entitled to immunity.

In Plaintiff's response to thmotion to dismiss, Plaintiff's single attempt to rebut
this point simply states, “[tlhe same jurisdictional argument applies to the law
enforcement defendants, WARNER, WERNER and CURRAN.” (Resp. { 14.) Beyond
the fact that Plaintiff's allegens regarding so-called “juristtional” or venue issues are
undeveloped and unavailing, Plaihignores the issue of iness immunity. “[W]hen
presented with a motion to dismiss, the meoving party must proffer some legal basis
to support his cause of actionStransky v. Cummins Engine €81 F.3d 1329, 1335
(7th Cir. 1995) (citations omitted). Plaintiff failed to present any sort of counterargument
regarding the deficiency of the claim aggtiWarner in Count I. Count | against
Defendant Warner is dismissed.

Qualified Immunity of Defendant Werner

Next, Defendants seek to dismiss Count &salleged against Defendant Willis

Werner, a lieutenant with the Lake Couftyeriff's Office. The only facts alleged



against Defendant Werner in the Amended Clampare that: (1) Werner was informed
by a social worker at Centegra Memorialdgdal that Plaintiff had expressed a threat
against a judge; (2) Werner stated in a repemprepared that Plaintiff told the social
worker that “[Plaintiff] had developed a ronte relationship with the judge’s daughter
and stolen money from . . . the judge”; 483 Werner informed Judge Hughes of this
threat against him. (Am. Compl. 1 11-15.)

A state official, such as Lieutenant Wernis entitled to qualified immunity from
some constitutional claims. “Such officiaee not civilly liable unless their conduct
violated clearly establishedastitory or constitutional rightof which a reasonable person
in their position would have been awar&usinowski v. Village of Hillsid&835 F. Supp.
2d 641, 650 (N.D. Ill. 2011) (citindacobs v. City of Chicag@15 F.3d 758, 766 (7th
Cir. 2000)). Plaintiff failgo allege in the Amended @wplaint how Werner’s actions,
described above, violated Ri#ff's constitutional rightsn any way. Again, in his
response, Plaintiff's only attempt to addressidsue of the claim agist Werner is to
state “[tlhe same jurisdictional argumeppées to the law enforcement defendants,
WARNER, WERNER and CURRAN (Resp. 1 14.) Therefore, because Werner is
entitled to qualified immunity and, furthdsecause Plaintiff failto rebut Defendants’
position regarding immunity, Count |, agstalleged against Dendant Werner, is
dismissed.

Failure to State a Claim against Defendant Curran

Defendants also move to dismiss Coluagainst Defendant Mark Curran, the

Sheriff of Lake County, lllinois. Absoluteno facts are allegeagainst Defendant



Curran, other than to state that Curran is “the elected Sheriff of Lake County, lllinois and
the responsible superaisof Defendants Warner and Werti (Am. Compl. 1 5.) Other
than establishing that Curran supervisesother Sheriff Defendast Plaintiff makes no
attempt to assert a claim against Curran legalany actions or assions on the part of
Curran that might implicate himPlaintiff has failed to stata facially plausible claim
against Curran, as he does plaad facts which would perta reasonable inference that
Curran is liable for the Section 1983 claihlgbal, 129 S. Ct. at 1949. Further, any
attempt on the part of Plaintiff to afje a Section 1983 claim against Curran on the
theory ofrespondeat superianust fail. “The doctrine afespondeat superiazan not be
used to hold a supervisor liable for conduca@ubordinate thatofiates a plaintiff's
constitutional rights.”Chavez v. lllinois State Polic851 F.3d 612, 651 (7th Cir. 2001)
(citations omitted). Hence, Count Idssmissed against Defendant Curran.
Count Il against Sheriff Defendants

Count Il of the Amended Complaint ajles Defendants agreed to deprive the
Lake County judges and grand jurors of exatdpy evidence and farmation relating to
the charges against Plaintiff. (Am. ConfpK4.) “[T]o establista prima facie case of a
civil conspiracy, a plaintiff must shogt) an express or implied agreement among
defendants to deprive plaintiff of his loer constitutional rights and (2) actual
deprivations of those rights in the form of overt acts in furtherance of the agreement.”
Scherer v. Balkema&40 F.2d 437, 442 (7th Cir. 1988).amitiff's claim regarding the

alleged Section 1985 conspiracy is vague andlasary; Plaintiff fails to allege facts to

10



demonstrate prima facieshowing of a conspiracy under Section 1985. Therefore,
Count Il is dismissed agains&tisheriff Defendants, as well.
CONCLUSION

For the reasons set forth above, Defenslavibtion to Dismiss is granted.
Counts | and Il of the Complaint are dismisséthout prejudice, and Counts Ill, 1V, and
V are dismissed with prejudice, as trag time-barred. Plaintiff may amend the
Complaint as to Counts | and Il within twerdpe days of the date of this Memorandum
Opinion and Order only if he can do so cotesis with Federal Rule of Civil Procedure

11. The matter is continued May 16, 2013, at 9:30m@. for status.

Date: April 17, 2013 Qé Z/M_

JO NW. DARRAH
UnltedStatelestrlct CourtJudge
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