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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DAVID A. SYLVESTER,
Plaintiff,
No. 12C 01899

V.

WINTRUST FINANCIAL
CORPORATION, et aJ.

Judge John J. Tharp, Jr.

N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

This is an action for violatianof the Fair Labor Standard Act (“FLSA”) requirements
that employers pay minimum wagadovertime to norexempt employees who workore than
40 hours in a workweekThe plaintiffs are or were employed lasin originatorsby Wintrust
Financial Corporation, Barrington Bank & Trust Company, N.A., and Wintrust Mortgage
Corporation They allege that the defendamsproperly classified all otheir loan originator
employeess exempt fronfFLSA requrementsbased on the “outside sales” exemptifailed to
pay then a minimum wage andvertime when they worked more than 40 hours in a workweek,
and failed tanaintain FLSAmandated records

Pending before the Court ar/d motions. The plaintiffs movefor further equitable
tolling of the FLSA statute of limitatiorsndthe defendants move sbay pendingrbitrationthe
claims ofsome 50 optn plaintiffs. In addition, the parties have submitted competing proposals
to govern the scope of discovery givitie conditional certification of the collective actidtor
the reasons stated below, tGeurt denies the motion to extend equitable tolling of the FLSA

statute of limitations grants the motion to stay as to -optplaintiffs who are subject to
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arbitraton agreements, and sets forth certain parameters to govern the scope of diszmogery g
forward.
l. Plaintiffs’ Motion to Extend Tolling of the Statute of Limitations

Based on the parties’ agreed motion, the Court previously tolled the running of the
otherwise applicable FLSA statute of limitations from December 13, 2012, toafglit8,
2013’ SeeDkt. 54, 57,59, and 62. In conjunction with their motion for conditionattification
of a collective action,he plaintiffs subsequently movetb extendthe equitable tolling of the
statute of limitations for putative collective members whd hat yet received notice of this
action and an opportunity to opt ihhe Court denied that motion without prejudice, concluding
that it could not equitably toll theinning of a statute of limitations as to individuals who were
not yet parties to the cad®kt. 84 (2013 WL 5433593 (N.D. Ill. SepB0, 2013))“September
30 Order”) This ruling was predicated upon the Supreme Court’s opini@emesis Healthcare
Corp. v. SymczyKL 33 S. Ct. 1523 (2013), in which it made clear that potentiahgutintiffs to
a collective action are not parties to the case until such time as they actuallyldpat 1529.

Following conditional certification and notice to pdiah parties, plaintiffs’ counsel

reports (and the docket reflectdhat more than 100 individuals have opted into this case.

! The FLSAprescribes a statute of limitations period of two yeascépt that a cause of
action arising out of a willful violation may be commenced within three yeansthéiecause of
action accrued.29 U.S.C. § 255(a).

2 In their motion, the plaintiffs state that in its September 30 order the Court noted that
“tolling of the statute of limitations is particularly appropriate where, ‘@tligh no fault of the
existing or potential plaintiffs, there has been further delayuimg on the motion for
conditional certification and couduthorized notice.” Dkt. 134at 4. That is not accurate
Although the Court noted that there had been further delay in ruling on the conditional
certification motion that was not attributable to the plaintiffs, the Court did nottettéolling
of the statute of limitations was therefore “particularly appropti&ather, the Court held that it
lacked jurisdiction to consider the tolling claims of potentiakiapplaintiffs anddenied the
tolling motion without prejudice. In the future, counsélogld exercise greater care when
characterizing the rulings of this (or any other) court.
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Plaintiffs now move tdurther extend the period of tolling of the statute of limitations from
February 15, 2013, to October 23, 2013, the date the last notice regarding the putative collective
action was issuedlhey maintain that oph plaintiffs should not be prejudiced kige delay
required to rule on the motion for conditional certification of the collectivee defendants
object to further tolling, arguing that the eaipt plaintiffs have not demonstrated that further
tolling is appropriate

As the Court observed in denying the plaintiffs’ first motion to further extend the
equitable tolling period beyond February 15, equéablling is an “extraordinary remedy,” Dkt.
89, at 2, which should be granted only when claimants have exercised due diligence
preserving their legal rightSeeWallace v. Katp549 U.S. 384, 396 (2007¢quitable tolling is
“a rare remedy to bapplied in unusual circumstancediyin v. Dep’t of Veterans Affairs198
U.S. 89, 96 (1990)“Federal courts have typically extended equitable [tolling] relief only
sparingly.”} Obriecht v. Foster727 F.3d 744, 748 (7th Cir. 2018Equitable tollingis an
extraordinary remedy and so is rarely granfe@riternal quotation omitted)t is warranted only
when the party has diligently pursued his or her rights and some extraordiranystance
nevertheless prevented timely filinigl. (citing Holland v. Florida, 560 U.S. 631, 649 (2010);
see alsdVicQuiggin v. Perkinsl33 S. Ct. 1924, 1931 (2013).

Neither the Seventh Circuit, nor any other court of appeals (so far as tles parthis
Court have been able to identify) has addressed the question of whether the delayimkiszent

presentation and consideration of a motion for conditional certification of a toaleaction,

% The motion for conditional certification was filed on October 19, 2012 (more than seven
months after filing of the complaint)and was fully briefed as of March 13, 2013. The motion
was granted on September 30, 2013. As noted, a portion of the period during which briefing of
the conditional certification motion was pending, to February 15, 2048 telled by agreement
of the parties.



which is a prerequisite to the provision of notice to potential members of the putatectice]l
warrants equitable tollingf the FLSA statute of limitations. In support of their argument, the
plaintiffs rely on Judge Hart's opinion Bergman v. Kindred Healthcare, 1n@49 F. Supp. 2d
852 (N.D. Ill. 2013), and other district court opinions granting equitable tolling ogrthand
that a “long delay” in ruling on a conditional certification motion constitutes “ara@xdinary
circumstance that should not cause theingtto lose out on the potential benefits of this
lawsuit.” Id. at 8@®—-61 (citing district court opinions #t have granted equitable tolling on this
basis).But see Bitner v. Wyndham Vacation Resorts, trcF.R.D.---, 2014 WL 3698850, at
*Q (W.D. Wis. July 25, 2014) (collecting cases granting and denying equitatihg) todsed on
the delay necessary toewn conditional certification motions).

This Court respectfully disagrees with Judge Hart’'s analysBengman As an initial
matter, that a court may take months to rule on a fully briefed motion is (unfortunadely)
extraordinary; it is, rather, theredictableand commorconsequencef crowdedcourt dockets
generdly and the particular circumstances a@ny particular judge’s docket specifically.
Moreover, and putting aside potential differencegh@ complexity ofsuch motiors, clearly
someperiod of time must be considered normal, rather than extraordinary, for a courtdssaddr
a conditional certification motiorGarrison v. Conagra Foods Packaged Food, |.12013 WL
1247649, at *5 (E.D. Ark. Mar. 27, 2013) (“there is nothing extraordiaéigut a motion for
conditional certification and the delay in notice while that motion is pendivgiat that period
is, however, the plaintiffs do not say; they simply contend that the statute atitomst should be
tolled for the entire period thata@nditional certification motion is under considerat(oreed,
they even seek tolling to cover a portion of the period during which briefing wasegling)

That contention is plainly not consistent with the requirement that timely filing lbaen



prevented by an “extraordinary circumstancélo hold otherwise would be to opine that
equitable tolling should be granted in evergl®(b) case as a matter of course during the
pendency of a conditional class certification request, thereby transfotmg@xtraordinary
remedy into a routine, automatic onedngcrier v. HL-A Co., Inc, 595 F. Supp. 2d 1218, 1244
(S.D. Ala. 2008}

Even assumin@rguendothat some portion of an unusually long delay in ruling on a
conditional certification motion can constite an extraordinary circumstance, the plaintiffs
must—but cannct-alsoestablish that ophs were prevented from joining the law st that
delay No ruling by thisCourt was necessary to permit the filing of another law suit or amopt
notice in ths suit;nothing prevented any former employee of the defendants from either filing
their own law suit or filing an ogh notice for this law suit before a ruling on the conditional
certification motion was issued. Judge Hart's opinionBergmanstates that this argument
“ignores the realities of FLSA claims,” 949 F. Supp. 2d at 861, but does not explain wisy that
so. The plaintiff in this case filedis own law suit before anyone else obtained conditional
certification of a collective action, arad leat five other individuals opted in to this suit before
the conditional certification order was grantedow the absence of eonditionalcertification
ruling prevented other potential plaintiffs from asserting their rights, but noe thes the

motion does not explainSeeg e.g.,Bitner, 2014 WL 3698850, at *10 (delay in ruling did not

* The plaintiffs offer no argument as to why a period of six months is “extraoydina
Compare e.g, Bergman 949 F. Supp. 2d at 860 (delay of 2 years held to be extraordimidny)
Bitner, --- F.R.D:--, 2014 WL 3698850, at *10 (delay of 7 months held not to be extraordinary);
Greenstein v. Meredith Corp2013 WL 4028732at *1-2 (D. Kan. Aug. 7, 2013) (Einonth
delay held not to be extraordinaryjpung v. Dollar Tree Stores, In2013 WL 1223613 (D.
Colo. Mar. 5, 2013)(10-month delay tolling not warrante) Vargas v. General Nutrition
Centers, InG.2012 WL 5336166at*7—9 (W.D.Pa.Oct. 26, 2012)(11-month delay from filing
of motion for conditional certificatiodid not justify equitable tolling

® Seeoptdn filings at Dkt.5, 37, 45, and 71.
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prevent others from timely joining the law suit, as evidenced bymnepprior to issuance of
notice); Greenstein v. Meredith Corp2013 WL 4028732at *2 (D. Kan. Aug. 7, 2013)

(rejecting request for equitablolling, in part because theptin plaintiffs have had the same
notice of their rights and obligations available to them as did the named plairti casg).

In asserting that the delay attamdl to ruling on theconditional certification motion
prevented them from asserting their rights, whapthatiffs really mean is thgtotential optins
have no way to know of the filing of the putative collective action until notice is isshatlisT
not entirelytrue? butis in any evenirrelevant. The question is not whether delay in issuing
notice prevented others from learning about this law suit but whether such delaytedethem
from discovering their own claisnoncethose claimsaccrued’ The plaintiffsassert that those
who opted in within the period permitted by the conditional certification order esérthe
required diligence because they did not sit on their rights once notified of theigdotéaim
against the defendants. But nothing in FLSAgas)s that once one plaintiff has asserted a claim
against an employer, all other potential plaintiffs are relieved of tespectiveobligatiors to
exercise their own diligence with respect to the investigation and/or assrtieir own claims

agairst that employer. As the defendants point out, in asking the Court to issue a blamiget tolli

® This law suit is, of course, public, so other potential plaintiffald learn of it, and
several evidently didyut the Court takes the point: most other potential plaintiffs are unlikely to
know about the law suit until they receive court-approved notice.

" A cause of action accrues within the meaning 865 “when there is a breach of duty
by [the employer],” not when there has been some qualitative evaluation thastloersay be,
a viable legal claimUnexelled Chemical Corp., v. United Stat&5 U.S. 5965 (1953) Here,
that means that the plaintiffslaims accrued when they were paid (allegedly) less than required
under FLSA.See, e.g.Cook v. United State855 F.2d 848851 (Fed. Cir. 1988) (“a claim for
unpaid overtime under the FLSA accrues at the end of each pay period when it is not paid”)
Powersv. Centennial Commc’ns Cor 2010 WL 746776, at *2 n.1 (N.D. Ind. Feb. 26, 2010)
(“FLSA claims accrue at each regular paygaiNehmelman v. Penn Nat'| Gaming, In¢90 F.
Supp. 2d 787, 792 (N.D. Ill. 2011) (same).



order, the optn plaintiffs effectively seek a ruling that none of them was on notice of a f@tent
claim before they received notice of this law suit and thght to join it. The present motion
provides no factual basis to support such a ruling.

UnquestionablyFLSA claims are vulnerable to the running statute of limitatiarighat
is beauseCongress has not seen fit toll the statute of limitations for putative collective
membersafter the filing of goutativecollective actionSee29 U.S.C. 856(b).Congress plainly
did not view the filing of a putative collective actiombe an adequate reasorstop the clock
on claims of other putative members of the collectimsteadproviding expressly that their
cases “shall be considered to be commenced” on theodatdich their own “written consent is
filed.” 1d. Issuing a blanket ordeplling the limitations period for all putative members of a
collective until such time as they have been given notice of the collective awtiol
effectively overturn Congress’s view that the statute should run as to such indiwdtibthey
havefiled an optin consent.

Accordingly, the plaintiffs’ motion to further extend equitable tolling of ttetuse of
limitations to October 23, 2013, is denied. The denial is without prejudice, however, to the claim
of any individual plaintiffwho may seek to invoke equitalti@ling based on his or hewn
particular circumstances rather than on the delay necessary to rule on titiercaragrtification
motion.

Il. Defendants’ Motion to Stay Pending Arbitration

In the September 30 Order, the Court also granted the defendants’ motion to compel
arbitration as to two of the opt plaintiffs who had filed consents to join the suit. The
defendants now seek $tay the claims aénother 50 opin plaintiffs (out of approximatelyl19,

in total) who, they assert, “are parties to written employment agreements withust¥itnat



contain valid and enforceable agreements to arbitrate the claims brouid lawsuit.” The
defendants maintain that the agreemshtsuld be enforced for the same reasons that the Court
granted their first madn to compel.

The plaintiffs do not contest that they signed the contracts contaagiregements to
arbitrate nor do they contest that the overtime and minimum wage ctaegsssert in this case
fall within the scope of thseagreemerst They argue irtead that “Wintrust’'s practice of having
its employees sign arbitration clauses purporting to waive the right to participeddective
actions after being served with the present collective action is unconsciori2kileI49 at 2.
They also maintaithat “the right to proceed collectively cannot be waived, [s0] the arbitration
clause cannot be enforcedd

These are therery same arguments that the plaintiffs advanced in opposition to the
defendantsfirst motion to compel arbitratiorSeeDkt. 53 September 30 Order at4¥. The
plaintiffs assert at the outset of their response to the defendants’ motion tregtineents
“assert newly developed facts,” but the only new facts set forth are that the ateéehdve
secured arbitration agreemenmtgh another 50 opihs. The plaintiffs point out as well that there
are three dferent versions of the arbitration agreement, but the differences between those
agreements (which relate principally to whether they permit or preclude to@ler joint
arbitration proceedings) are not material to their enforceabflitye plaintiffs already asserted,
and the Court rejected, the argument #raployment agreements waiving any right to pursue a
claim collectively that were signed after the plaintiff initiated this putative colleetitien are

unconscionablé. Those agreements waived no substantive right under FLSA and, as the

8 Only 20 of the 5€plus waivers were signed after this lawsuit had been filed. Thus, even
if the unconscionability argument had merit, it would exempt from arbitration onlg gept
in plaintiffs.
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Supreme Court’s opinion iGenesis Healthcaréeachesgven conditional certification ahe
putative collectivé'does not produce a class with an independent legal status, or join additional
parties to the action.133 S. Ctat 1530. Thus, individuals who had not opted into the suit had
no rights deriving from the suit’'s existence when they signed the anbitragjreementSee
SeptembeB0 Order at 1719. The plaintiffs attempt to analogize to situations in which courts
have barred defendants from contacting members of a putdis®are for that reason simply
inapposite; unlike putative class membemho are not required to opt in@® class action,
potential members of a collective have no legal rights with respect to the putdlectiveo
action until they have opted to join it.

Further, and as the Court observed in the September 30 Order, numerous circuit courts
(and district cotts) have rejected the argument that arbitration agreements that wawerclas
collective action waivers are unenforceable because such proceedings teofistiticerted
activity” that is protected under violate Section 7 of the NLRA. Aundher, after the Court
issuedthe September 30 Order, the principal ruling on which the plaintiffs relied, the NLRB'’s
decision inin re D.R. Horton 357 N.L.R.B. 184, 201%VL 36274 (2012)wasreversed by the
Fifth Circuit, which held that “the NLRA does not containcmgessional command exempting
the statute from application of the FAA,” and that waiver of the right to arbitcdlectively is
permissible under the FA&ee D.R. Horton, Inc. v. N.L.R.B37 F.3d 344, 362 (5th Cir. 2013).
The plaintiffs acknowledge that the tide against them on this issue hasretrestyyet provide
no reason to throw them a lifeline.

The plaintiffs’ opposition to enforcement of the arbitration agreements nagss@sher

arguments. Accordingly, the defendants’ motion to stay is granted. Thes@datme individuals



who are subject to those agreements and who have opted into this case (listesl 2¥paigehe
defendants’ motion, Dkt. 145) are therefore stayed pending arbitration.
[I. Scope of Discovery

Notwithstanding their ostensible dispwbout the scope of discoverigetparties appear
to agree that discovery should go forward on a representational basis; the debatecadmmpe
of discovery concerns what fraction of thellective should be deemed the representative.
While the etfendantobservethat they should be able to depose all 61 members of the collective
whose claims are going forwarthey seek only to depose &tembergabout one third of the
collective)at presentThe plaintiffs, by contrast, contend that depositions should be limited to 10
percent of the membersthat is to say, six.

Particularly in light of the effect of the ruling on the defendants’ arbitratiotiom on the
size of this cas@educing the size of the collective by alsh half) and the relatively small size
of the collective inany eventthe Court’'s view is thatliscovery should extend to a more
significant portion of the collectivhan the 1620 percent advocated by the plaintiffs the
authorities cited by the defendants observe, with a smaller pool, it is amgcesdest a larger
sample to avoid anomalous results. In this regard, the defendants’ request to issuextdocume
requests (but not interrogatories) to each of the members of the collective, and to depd® up t
members of the collective, is reasonable. Further, the selection of theetéepwill be left to the
defendants’ discretion, since the plaintiffs presumably have the ability tonabfarmation
necessary to further support certification of telective from any of the oph plaintiffs. If the
plaintiffs wish to depose additional members of the collective, they may do so Withibation.

Any further details with respect to the scope of discovery will be addressed aext

status hearing.
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For the reasons set forth abotiee plaintiffs’ motionto further extend equitable tolling
of the FLSA statute of limitations is denied and the defentdantgtion to staypending

arbitration theclaims of optin plaintiffs who are subject to arbitration agreements is granted.
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Date SeptembeR6, 2014 John J. Tharp, Jr.
United States District Judge
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