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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ILLINOIS NATIONAL INSURANCE
COMPANY,

Plaintiff,
V. No. 12 C 2300

TRAVELERS PROPERTY CASUALTY
COMPANY OF AMERICA,

— e O e

Defendant

MEMORANDUM OPINION AND ORDER

JAMES F. HOLDERMAN, Chief Judge:

In June 2007, three construction workers were injured and one was killed when they fell
from scaffolding while working on the exterior of a buildimg Indianapolis, Indiana. A tort
lawsuit followed against the site manager, Messer Construction Co. (“Measdrthe lessor of
the scaffolding equipment, Hio Climbers LLC (“HiL0”). Both were insured under a policy
issued byTrawvelers Property Casualty Company of America (“Travelers”), and also under a
secondary umbrella insurance policy issued by lllinois National (“llliNasonal”). Travelers
defended Messdrom the employees’ tort claimsut did not defend HiLo. lllinois National
ultimately stepped in to pay a portion of-Hi’s defense costs, and seeks in this action to
recover the full amount dhose expenses from Travelers. lllinois National has now moved for
summary judgment on its claims. (Dkt. No. 3lllihois National’s motion is granted in part and
denied in partas stated below

BACKGROUND

On June 9, 2007, four construction workeeseperforming plaster workn the exterior

of a new movie theater in Indianapolis, Indiana. (Dkt. No. 32 (“Pl.’s 563)(&MF") 11 14,
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19.) The men werevorking on scaffolding, whiclwas suspended by a wire ropéd. (1 19)
When that rope broke, one end of the scaffolding fell approximately thirty feet to the ground,
injuring threeof the men and killing a fourthld. 119, 21.)

All of the men were employees of eith@ibsontewis LLC or GibsonLewis of
Indianapolis LLC (collectively, “Gibsoihewis’). (Id. §19.) GibsorLewis, the prime contractor
on the movie theater joljasinsuredfor the accidentinder a policy issed by Travelers to cover
the period from September 30, 2006, to September 30, 205, 6, 19) The policy(the
“Travelers Policy”) has a per occurrence linoit $1 million. (Id. § 5.) This coverage was
supplemented by lllinois National, whicissued an umbrella liability policythe “lllinois
National Policy”) that covered Gibsdrewis for the same periodId( ¥11.) The lllinois
National Policy provided coveragmly in excess othat provided under th&ravelers Policy.
(Id. 1 12.)

Gibson-lewis hiredMesser,a construction site managéeo, perform paster work on the
exterior of themovie theater.I{. 1 14) Messer waslsoinsured under the Travelers Policid.(
1 36.) Gibson:-ewis also leasedcaffoldingequipment for this project from Hio, a company
that provides scaffolding equipment for construction and maintenance dde§. 15) At the
time of the accident, Burlington Insurance Company (“Burlington”) wakd*8 general liability
carrier. Dkt. No. 35 (“Def.’s 56.1(a)(3) SMF”) 24.) (The court will refer to Burlington’s
insurance contract with Hio as the “Burlington Policy.”)

Hi-Lo and GibsofLewis agreed to the ternwf the scaffolding equipment renta a
May 31, 2007, lease agreemettte(“Rental Agreement”). Fl.’'s 56.1(a)(3) SMHFJ 16) The
Rental Agreement contains two relevant provisions. First, Gihsens agreed to defend and

indemnify HiLo against liabilities related to or arising out of the use ofeat@pment (Id.



11 17.) Second, Gibsohewis agreed to designate -Ho as anadditional insuredunder its
insurance policiesld. 1 18)

Gibsontewis complied with the second provision by designakiind.o as an additional
insured under the “Contractors Xtend Endorsememnthe Travelers’ Policy. The Contractor’s
Xtend Endorsement provides blanket additional insured coverage for lessors of equipment
designated by Gibsebewis in a written contract as additional insuredd. {{ 9.) Coverage
under the Contractor’'s Xtend Endement isimited to injury “caused, in whole or in part, by
[Gibsoniewis’s] acts or omissions in the maintenance, operation or use of equipment leased to
you by such additional insured,” and constitutes “excess over any valid and coll&ttiele
insurance’ avaihble to such additional insurédid.)

On June 9, 2007, the construction site accident at issue occurred, injuring three
employees and killing a fourthld( 1 19) Within one day of the accidentlesser conducted an
investigation, and found that the failuretafo Gibsontewis employees to use independent fall
protection equipment was a contributing factor in the accidehtf{24-26.Y On September
17, 2007, afinal postaccident eport by tke Indiana Occupational Safety and Health
Administration(*IOSHA”) cited “lack of proper training for the operator of this hoist and other
employees on the scaffold” and “lack of inspections” as contributing factors iactiident.

(Id. 1 29-33.) The report concluded that Gibsoewis was responsible for “serious” violations
of the U.S. Occupational Safety and Health Administration’s Safety and HegtlaRens for

Construction. Id. 135.) On September 24, 2007, IOSHA issued a safety order and penalty

! Throughout the rest of this opinion, the court’s references to the Travelers Poliay shoul
be understood to include the Contractors Xtend Endorsement.

2 Although the Messer report does not contain a date, a note repeated on two of the
document’s three pages states that “this report must be transmitted tafettye department
within 24 hours of the accident/incident.” (Dkt. No. 32, Ex. 4.) Travelers dsgsite that the
report was filed “immediately” after the accider@e€Dkt. No. 36 § 24.)
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acainst GibsorLewis. (d. 134.) The safety order cited Gibstewis’s failure to properly train
its employees and its failure to ensure that each employee working on a seafofatotected
by a fall arrest systemld()

On June 27, 2007, the three imdremployeesand the wife of theleceased employee
brought suitagainstMesserand HiLo in Indiana state court(ld. 7122, 23) Messersought
coverage under the Traveld?slicy, and on July 31, 200Travelersagreed to defend Messer
the lawsuit (Id. T 36;Def.’s 56.1(a)(3) SMF 1 9%

On July 10, 2007, HiLo sent a letter to Gibsebewis seeking defense and
indemnificationfor theemployeeslawsuitin accordance with the Rental Agreememtd sent.
copy of that letter directly to Traveler®I(s 56.1(a)(3) SMF 87; Def.’s 56.1(a)(3) SMHA[Y 3-
6.) On July 16, 2007, Travelers acknowledged receipt dfd#s tender letter to Gibserewis
(Def.’s 56.1(a)(3) SMF{ 7.), but verbally denied coverage to -Hb, in part based on
“conflicting indemnity clauses” in the Rental AgreemenRl.(s 56.1(a)(3) SMF $8; see also
id., Ex.10-12.) The parties do not agree on the exact grounds of the denial

On September 17, 2007, -Ho filed a thirdparty complaint against Gibsdrewis
seeking enforcement of the provisions in the Rental Agreement providing thstn&ewis
would defend and indemnify Hio. (Pl.’s 56.1(a)(3) SMF 89) Travelers agreed to defend
Gibsontewis in the thirdparty suit, but continued to refuse coverage KbrLo in the
underlying litigation. Id.)

On June 15, 2010, Travelers settled the cldmnshe employees against Messer in the

underlying suit, paying out the entire $1 million mercurrence policy limit on the Travelers

% One of these three employees did not join the action until May 19, 20009.

* Note that under the Travelers Policy, defense costs do not count toward theflitméts
insurance. (Pl.’s 56.1(a)(3) SMF { 8.)



Policy. (d. 1 40.) Upon exhaustion of the Travelers Policy, lllinois National assumed tmselefe
of GibsonLewis in HiLo's third-party lawsuitpursuant to the lllinois National Policyld.
141)

On September 9, 2010, Burlington, which had defendeddoHn the underlying suiby
the employees against #ib as HiLo’s general liability carrier, sought reimbursemémm
Travelersfor expenses incurred in Hio's defense from July 10, 2007, the date it sought
coverage fromGibsontewis, through June 15, 2010, the date the TravelelxyPwas
exhausted. (Pl’s 56.1(a)(3) SMF4Y; Def.’s 56.1(a)(3) SMF %®6.) Burlington sought
$275,242.63 in defense expenses. (Pl.’s 56.1(a)(3) SHF) Pn October 22, 2010, Travelers,
by letter, refused to reimburse Burlington, mentioning for the first timeedoesscoverage
provision in the Contractors Xtend Endorsemasta reason for its refusal to defendLidi
(Def.’s 56.1(a)(3) SMF ®7; Dkt. No. 34 (‘Def.’'s Resp.”)at 8 Dkt. No. 35, ExO (“In addition,
this coverage igxcesaunless agreed in writing to be primary or rmomtributory.”).) According
to Travelers, the Travelers Polidiius would not cover Hio unlessHi-Lo’s policy with
Burlingtonwas firstexhausted.

Subsequently, on November 1, 2010, Burlington sought rasement from lllinois
National, as Gibsohewis’s excess insurance providdor its expenses in defending-Ho in
the underlying litigation. (Def.’$6.1(a)(3) SMHF] 28.) On December 15, 2010, lllinois National
sought to compel Travelers to cover Burlington’s-gxbaustion defense costs incurred while
defending HiLo in the underlying litigation, and Travelers again refusBds(56.1(a)(3) SMF

19145, 46.)



On March 14, 2012]linois National settled HLo’s claims against Gibsebewis for its
defense costir $250,000. In return, lllinois National acquirédm Hi-Lo and Burlingtonthe
right to sue Travelers to enforce Travelers’ alleged obligation to defend.HlieL ] 47.F

LEGAL STANDARD

A movant is entitled to summary judgmenttlie movantcan showthat “there are no
genuine issues of material fact and judgment as a matter of law is warranted foopving
party.” Gross v. PPG Induslnc., 636 F.3d 884, 888 (7th Cir. 2011) (citing FBJCiv. P. 56(a);
Anderson v. Liberty Lobby In&77 U.S. 242, 2561986)).A “material” fact is one identified by
the substantive law as affecting the outcome of the Aoderson 477 U.S.at 248. All of the
evidenceis viewed in the light most favorable to the rmovant and the court must draw all
reasonable inferences favor of the normovant.O’Leary v. Accretive Healthinc., 657 F.3d
625, 630 (7th Cir. 2011).

“The construction of an insurance policy and a determination of the rights andiobBgat
thereunder are questions of law for the court which are appropriate subjectpémitais by
way of summary judgmeritW. Suburban Bank of Darien v. Badger Mut. Ins.,Qd1 F.3d
720, 723-24 (7th Cir. 1998¢gi(ation and quotation marks omitded

DISCUSSION

lllinois National seek summary judgment on the grouthéit Travelers breached its duty
to defend HiLo, and isthereforeestopped from relying on the excess/erageprovision in its
policy. (Dkt. No. 31, at 1.) Before addressing the estoppel issue, however, the court must

determine which state’s law applies to interpret the Travelers’ policy

® Travelers asserts that the settlement was actually a “settlemennoisiNational and
GibsonLewis’ potential indemnity exposure with respect to theLBliThird Party Lawsuit.”
(Dkt. No. 36 1 47.)



Choice of Law

A federal court exercising diversity jurisdiction must look to the substantiveoiahe
state in which the district court sitsrie R. Co. v. Tompking804 U.S. 64, 78 (1938). This is true
in the choice of law context as well, where a district court looks “to the chbiesv rules of
the state in which it sits to determine which state’s substantive law should” agalsntine v.
Founders Ins. Co.No. 08 C 3302, 2010 WL 3713687, at *4 (N.D. Ill. Sept. 13, 2010) (Zagel, J.).
UnderErie, a federal court resolvesdisputé‘about state law the way the state’s highest court
would resolve it."LaPlant v. N.W. Mut. Life Ins. Co/01 F.3d 1137, 1141 (7th Cir. 2012).

Under lllinois law, the court must malke choiceof-law determinatioronly whenthe
application of a different state’s law would make a differenceeroutcomeTownsend v. Sears,
Roebuck &Co, 879 N.E.2d893, 898 (lll. 2007)see alsaBarron v. Ford Motor Co. ofCan.

Ltd., 965 F.2d 195, 197 (7th Cir. 1992]B] efore entangling itself in messy issues of conflict of
laws a court ought to satisfy itself that there actually is a difference bethveeelevat laws of

the different statey. Here, he parties agree thatassuming Travelers breached its duty to
defend HilLo, lllinois law would estop Travelers from asserting the applicability of the excess
clause. $eeDef.’s Resp.at 4 (“lllinois follows theminority rule wherein an insurer is estopped
from asserting coverage defenses if it wrongfully refused to defenBL).)he partieslisagree
about the applicability of estoppel under Michigan law. The court therefiast analyzehe
application ofMichigans estoppel lavto this caseo determine if ileads to a different outcome
thanlllinois law.

A. Michigan Estoppel Law

Under Michigan lawthe general rule is that “once an insurance company has denied

coverage to an insured and stated its defenses, the insurance company has waiveappeds es



from raising new defensésKirschner v. Process Desighssocs.Inc., 592 N.W.2d 707, 709
(Mich. 1999) seealso Mich. Twp. Participating Plan v.Fed. Ins. Co, 592 N.W.2d 760767
(Mich. Ct. App.1999); Smit v. State Farm Mufuto.Ins. Co, 525 N.W.2d 528, 53(Mich. Ct.
App. 1994) However, “the application of waiver and estoppel is limited and, usuéll,
doctrineswill not be applied to broaden the coverage of a policy to protect the insured against
risks that were not included in thmolicy or that were expresskgxcluded from the policy.
Kirschner, 592 N.W.2d at 709.0. This rule stems from the Michigan Supreme Court’s holding
in Ruddock v. Detroit Life Ins. Col77 N.W. 242 248 (Mich. 192Q) The Ruddockcourt
justified the rule as follows

To apply the doctrine of estoppel and waiherewould make this contract of

insurance cover a loss it never covered Isytérms, to create a liability not

created by the contract and never assumed by the defendant under the terms of the

policy. In other words, by invoking the doctrine of estoppel and waiver it is

sought to bring into existence a contract not made by theeqato create a

liability contrary to the express provisions of the contract the parties did make.
Id. To put it another way‘an insurance company should not be required to pay for a loss for
which it has charged no premiunKirschner, 592 N.W.2dat 710.

Michigan courtshave recognizedwo classes of casehat form exceptions tdhe
Ruddockrule. Leev. Evergreen Regency Cod@Mgmt. Sys., In¢.390 N.W.2d 183186 (Mich.
Ct. App.1986).0One exception involves cases in which “the inequity of forcing the insurer to pay
on a risk for which it never collected premiums is outweighed by the inequity esifbgr the
insured because of the insurance company’s recticSmit 525 N.W.2d at 531 (citation
omitted). That exceptiongenerally applies onlywhen the insurance company has

“misrepresented the terms of the policy to the insured,” or “defended the insured without

reserving the right to deny coveragéée 390 N.W.2d at 287. Accordingly, thakception is



plainly not applicable here. lllinois Nationabs notarguel that Travelers misrepresented the
policy terms to HiLo, nor did Travelers defend Hi-Lo without a reservation of rights.

The next exceptionifivolves companies which havejected claims of covage and
declined to defend their insureds in the underlying litigation. In these instancéslichgan
Supreme] Courthas held that the insurance company cannot later raise issues that weredor shoul
have been raised in the underlying litigatio®mit 525 N.W.2dat 531 (citations omitted)
“These cases are closely akin to the principle behind collateral estdppétitation omitted).

In Morrill v Gallagher, the Michigan Supreme Cdudescribed this exception as follows:

As a general rule and in the absence of fraud and collusion, if a liability insurer

who has a right to defend actions against the insured has timely notice of such an

action and defends or elects not to defend, the judgment in such case is binding
upon the insurer, as to issuesiethwere or might have been litigated therein,

when the insurer is later sued by the injured person. In several cases, it has been

held or stated that where an insurer conducts the defense of an action for personal

injuries against the insured, it beconesind by the judgment as to all matters at

issue in such action even though it is not a formal party, so that it cannot

subsequently deny that the claim was covered by its policy where the issue was

settled adverselytit in the action for damages.

122 N.W.2d 687, 691(Mich. 1963) (quotation marks and citation omitdedn Morrill, for
example, an insurance company failed to defend its insured in tort litigaticar. wfining a
judgment, the plaintiff sought to collect from the insurance company, claimibghtngoolicy
covered the claimld. at 689. In its defense, the insurer attempted to raise for the first time issues
that would have defeated the underlying judgmegdinst the insuredd. at 691. The Morrill

court held that the insurance company was estopped from “challeng[ing] theyvafidhe
judgment entered in the original action instituted by plaintiff,” because it shoukl fazgsed
issues challenging thatdgment in the underlying litigatioid.

The Morrill exception is inapplicabléere because it appliesnly in the situation in

which an insurer is later sued by the injured person in an attempt to eopeictr judgment of



liability against the insured from the insurer. In that case, the injured party has étrgathd
the question of liability to a final judgment, and principles of repose and finafjtyire that the
insured not have the opportunity to litigate those issues again merely becausagtully
refused to partigate in the underlying action lmefending the insed. SeeLee 390 N.W.2d at
287 (explaining the exception’s connection to the doctrine of collateral estoppel).

Here, by contrasthe four GibsorLewis employees (the plaintiffs in the underlying suit)
are not suing Travelers to collect a judgmagéainst HiLo. Instead, lllinois National is suing
Travelers in the shoes of #b in an attempt to cadct the cost of defendingi-Lo. In other
words, the insured, rather than the injured party, is attempting to assert estgaipst the
insurance company. Moreover, the insured has no inter@stfinality or repose, because the
disputed question in the present suit (Travelers’ duty to defeflcb hin light of the excess
coverage provisionhas not been fully litigated to a final judgment in any previaation.
Indeed the excess coveraggrovisionwas never at issue in the underlyingi@ctbetween the
injured parties an#li-Lo, or inthe thirdparty complaint filed by HLo against Gibso-ewis.

Far from being potentially dispositiveravelers’ assertion of the excessverage
provisionwasirrelevant to both the underlying action and the tipiadty complaintas it could
not havedefeateda judgment against e#h Hi-Lo or GibsonLewis. The underlying complaint
was a tort action that put Hio andMesser’s negligence at issu€egeDkt. No. 32, Ex. 1 Tab
E.) The thirdparty complaint addressddibsontewis’s duty to defend and indemnify Hio
under the Rental AgreemenggeDkt. No. 32, Ex. 1Tab G (*“Wherefore the Defead/Third
PartyPlaintiff, Hi-Lo Climbers, L.L.C. requests that this court find Gibsemis responsible for

defending and indemnifying Hio against Plaintiffs’ claims herein ..”).) Neither action
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implicated Travelers’ obligation to cover Hio under theTravelers Blicy.® Accordingly, there
IS no reason that Travelers should have raised the exoessage provision in either the
underlying action or the third-party complaint.

The court therefore finds that tReiddockexceptionfor issues that “were or should have
been raisedn the underlying litigatioh is inapplicable.Smit 525 N.W.2d at 531Under
Michigan law, Travelers would be allowed to assert the excess coverageqrdei challenge
the existence of itsluty to defend HLo. Under lllinois law,by contrast,Travelers would be
estopped from asserting the exceeserageprovision. The court therefie must apply lllinois
conflict of law rules to decide which law governs in tase.

B. Conflict of LawsDetermination

The Travelers Policy lacks ahaice of law provision. In that situatiorthe Illinois
Supreme Court hagtatedthatan insuranceolicy is generally
governed by the location of the subject matter, the place of delivery of the
contract, the domicile of the insured or of the insurerpthee of the last act to
give riseto a valid contract, the place of performance, or other place bearing a
rational relatbnship to the general contract.
LaphamHickey Steel Cqr. v. Prot. Mut. Ins. Co655 N.E.2d 842, 845 (lll. 1995)hese factors
arenot to be weighed equally; cabg-case analysis might inflate or diminish the importance of

each oneEmerson Electric Co. v. Aetr@as. & Sur. Co, 743 N.E.2d 629, 640 (lll. App. Ct.

2001).

® As lllinois National points out, the thirdarty complainiallegesthat Travelers, at the
time the thirdparty complaint was filed, had not accepted the defense and indemnification of Hi
Lo. (SeeDkt. No. 32, Ex. 1Tab G) The court disagrees with lllinoisadonal that this language
“put Travelers’ duty to defendHj-Lo] at issue.” (Pl.’'s Reply at 4.) Travelers is not listed as a
defendant in the complaint, which specifically asks for relief only agaiistoGLewis. The
Travelers Policy, and specifically the excess provisiwere irrelevant toadjudication of the
third-party complaint.

11



In this case, as lllinsiNational admits, the Travelers Policy vissued in Michigaro a
named insured based in MichiggBeePl.’s Reply at 3seealso Dkt. No. 33 at 7.) Moreover,
the insurance policy was delivered to Michigan, and the insurance agent wheartzangale of
the policy was based in Migman. SeeDkt. No. 35, Ex. A.)lllinois National nonetheless
contends that lllinois law should apply becattielLo is an lllinois business andhe Rental
Agreement between Gibsdrewis and HiLo contains a choice of law provision directing that
lllinois law apply.

The choice of law provisioim the Rental Agreement is not germane to the conflict of law
guestion here. That provision would govditigation between Gibsehewis and HiLo about
the Remal Agreement, but this case & disputeover the Travelers PolicyThe Rental
Agreement choice of law provisions thus irrelevant. Hi-Lo’s status as an lllinoisLC is
relevant, but ithas limited probative value, becaudelLo was insuredunder the Travelers
Policy merely as an additionahsured in relation to a single construction project. The insurance
policy as a whole has many more connections to Michigan than to lllin@ghwigHi-Lo’s
status as an lllinois LL@&gainst the multiple Michigan contacts, the court finds that Michigan
law applies in this case.

Because Michigan law applies, Travelers is not estopped from asserting tloalaliyli
of the excess coverageovision. The court thus turns to applying eh&esscoverage provision.

. Application of the Exces€overagdProvision

Even if Travelers is not estopped from asserting the excess coverageoproligiois
National contends for the first time in its reply tliae indemnity provisions of the Rental
Agreementrequire Travelers to cover Hio “notwithstanding tle existence of [the excess

coverage provision].” (Pl.’s Reply at 5 (quotidgm. Indem. Lloyds v. Travelers Property &

12



Cas. Ins. Cq.335 F.3d 429436 (5th Cir. 2003)).) Aguments raised for this first time in reply
are waivedSee Harper v. Vigilant In€o, 433 F.3d 521, 528 (7th C2005)(“[Defendant]did
not develop this argument in his initial brief before this court, raising it in aingdfal way only
in his reply brief, so it is waived.’Accordingly, Illinois National’'s argument is waived.

The excess coverage provision in the Contractors Xtend EndorseémusnappliesThe
Contractors Xtend Endsementprovides thathe “insurance afforded to the additional insured is
excess over any valid and collectible ‘other insurance’ available to such additisaged”
(Dkt. No. 35, Ex. A, abl.) “Other insurance” is defined by the Contractors Xtend Endorsement
as “insurance, or the funding of losses, that is provided by, through or on behalfaobther
insurance company.”ld. at 4950.) Traveles contends that Hio’'s primary insurance came
through the Burlington Policy, and that the excess coverage provision thus meanbkatatat
duty to defend Hi-Lo.

There is no dispute that Burlingteranother insurance companyvas HiLo’s general
liability carrier.As lllinois National points out, howevehe Burlington Policycontains aimilar
excess coveragarovision. That provision states: “This insurance is excess ovda]ny other
primary insurance available to you covering liability for damages ar@mib@f the premises or
operations for which you have been added as an additional insured by attachment of an
endorsement.”§eeDkt. No. 35, Ex. L, at 28.)

Both the Burlington Policy and the Travelers Poliowould be primary but for #
presence of the other policy. There is therefore a cob#ittveen the two policie®ecause lib
policies, ‘if given literal effect, would lay the responsibility to defend and indeniriiyLo] on

the other company. . .[T] his would, ironically, leavgHi-Lo], an ‘insured’under both policies,
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without a defense or indemnificatidrPioneer State Mut. Ins. Co. v. TIG Ins. Cs81 N.W.2d
802, 806 (MichCt. App. 1998).

Travelers attempts toislinguish the excess provisions by arguing that Burlington’s
excess provision is triggered only whenlkdi has otheprimary insurancebut, because of the
presence of the Burlington Policyravelers’ coverage of Hio is only excess, not primary
Travelers raises this argument only in an unsupported footnote (Dkt. No. 34, at 11 n.7), and it is
thus waivedSee 8hrock v. Learning Curve Int’inc, 744 F. Supp. 2d 768, 770 (N.D. Ill. 2010)
(Kocoras, J.) (“Undeveloped arguments and arguments raised in fEsotret waived.(citing
Goren v. New Vision Int'|156 F.3d 721, 726 n.2 (7th Cir. 1998nited Statey. White 879
F.2d 1509, 1513 (7th Cir. 1989))).

Even if the argument were not waived, it fails becaBisdington (or lllinois National,
standing in Burlington’s shoegpuld makethe same argument, leaving-Hv with no coverage
at all. That result is foreclosed Wioneer which addresseda conflict between two excess
clausessubstantially similar to those at issue hérkee court held thafravelers’ argument, it
were acceptedyould leadto a cicularity problem, becausihe decision as to which clause is
primary depends on which policy is read firgeioneer 581 N.W.2d at 805 (citinged. Kemper
Ins. Co.v. Health Ins. Admin., Inc.383 N.W.2d 590, 592 (Mich. 1986))lo avoid that
circularity problem the court held that when two excess provisioosflict, “liability is to be
apportioned onhe basis of the policy limitsPioneer 581 N.W.2dat 807.

In this case, the policy limitper occurrenceinder both the Travelers Policy and the
Burlington Policy are $1 million(SeeDkt. No. 35, Ex. L, at 16Pl.’s 56.1(a)(3) SMHF] 5.)

Burlingtonand Travelersherefore both had a duty to defendltdi and to split the costs of that

14



defenseequally. Accordingly, Travelers and lllinois National showdglit the $250,000n
defense costs that Illinois National is seekawgnly at $125,000 apiece.
[I. Assignment

Travelers’ final argumenagainst that resuls that lllinois National is not entitled to
recover any of its paymé to Burlingtonfor Hi-Lo’s defense costs from Traveleta response,
lllinois National asserts that it is entitled to recover its payment to Burlingttaube Burlington
and HiLo assigned their claims against Travelers to Illinois National, and that it is thug isuin
their shoe<.Specifically, lllinois National pai®250,00Q0 settle HiLo and Burlington’s claims
against it.In exchange, HLo and Burlington assigned to lllinoiMational “all claims, causes of
action, rights, and/or defenses thatllgi and Burlington have against Travelers in connection
with, relating to, or arising out of the underlying lawsuit and/oiLéls Third-Party Lawsuit.”
(Pl.’s 56.1(a)(3) SMF %9.)

Travelersargues that lllinois National, as an assignee, can have rights nergteat
those enjoyed by Burlingtoor Hi-Lo. Travelers then contends that Burlington could not recover
from Travelers because of tlexcesscoverage provision. The court hasealdy rejected that
argument, holding thaBurlington had the right tpursue Travelers fdnalf of Hi-Lo’s defense
expenses incurred befotke Travelers Policy was exhausté&kecause Burlington could have
brought that suit against Travelers, it could also assign that odastion to lllinois National,
regardless of whether Hio could make that assignment.

Travelersfurther contendghat lllinois Nationds $250,000 payment merely fulfilled its

own obligation to defend Hio because of its own obligations to Gibdogwis as a secondary

" Illinois National also asserts that it has a right to sue under the doctrewiitdble
subrogation. In light of the court’s holding that the assignment froinoHind Burlington gives
lllinois National the right to su&ravelers the court need not address the equitable subrogation
theory.
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insurer Even assuming that contention is true, however, it does not affect the validity of the
settlement agreement’s assignment to Illinois National etLds and Burlington’s claims
againsfTravelers. Travelers’ argument fails.

CONCLUSION

For the reasons explained above, the summary judgment motion of plaintiff Illinois
National (Dkt. No. 31) is granted in part and denied in part, as stated. 8zmaeise Travelers
and lllinois National should split the $250,000 defense costs equally, thehevahkty enters
judgmentin favor of lllinois National against Travelers in the amount of $125,00#/ment
should be made forthwith. Civil Case Terminated.

ENTER:

Qamu'?- M'UMW

JAMES F. HOLDERMAN
Chief Judge, United States District Court

Date: March 22 2013
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