Lara-Woodcock v. United Continental Holdings, Inc. et al Doc. 67

Memorandum Opinion & Order entered. For taasons explained in the accompanying order,
Defendant’s motion for summary judgment [44franted. The clerk is directed to terminate
this casdJNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MICHELLE LARA-WOODCOCK,
Plaintiff, Judge&loanB. Gottschall
V. CaseNo. 12 C 2423

UNITED AIR LINES, INC,,

N N N N N

Defendant.

MEMORANDUM OPINION & ORDER

Plaintiff Michelle Lara-Wbodcock is a former employee of United Air Lines, Inc.
(“United”). She worked for United as the only female Ground Equipment Mechanic at O’Hare
International Airport for nearly ten years,tiirshe became pregnant in 2008. She has sued
United for sex and pregnancy discrimination and retaliation, pursuant to Title VII, 42 U.S.C.
§ 2000e (Counts I-1ll), and retaliatory disepa under Illinois common law (Count 1V). Now
before the court is United’s motion for summgmdgment on all of Lara-Woodcock’s claims.
Because, construing the facts and drawing alngsible inferences in Lara-Woodcock’s favor,
no reasonable jury could find that United distgriated against Lara-Woodcock based on her sex
or pregnancy, retaliated against her for enggagn protected conduct, or discharged her in
violation of lllinois law orpublic policy, the court granthe motion in its entirety.

I. FACTS
The court takes the following facts from th&rties’ Local Rule 56.1 Statements of Facts

(“SOFs"), to the extent that the facts are sufgabby admissible evidence and relevant to the
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issues raised in the motion. fle the facts are disputed, the court takes no position as to which
version of the disputed matter is corredee Payne v. Paule37 F.3d 767, 770 (7th Cir.
2003)?

United is an international airline carrier that operates flights at O’Hare. After Lara-
Woodcock’s honorable discharge from the Airéey United hired her as a Ground Equipment
Mechanic on or about September 28, 1998henGround Equipment Maintenance Department
at O’'Hare. During her time as a Ground Euument Mechanic, Lara-Woodcock was the only
female who worked in thatapacity at O’'Hare.

During the relevant time period, théanager of Facility and Ground Equipment
Maintenance at O’Hare was Thomas Reardonta-Mdoodcock’s supervisor was Phillip Danca,
who reported to Reardon. Both Danca and &mahad the authority to terminate employees.
Lara-Woodcock’s husband, William Woodcock, isab United Ground Equipment Mechanic
and serves as a union steward.

As a Ground Equipment Mechanic, Lara-Woaclc was required to be a union member.
At all times during her employment with ited, a Collective Bargaining Agreement (“CBA”)
controlled the terms and conditions of Laraddcock’s employment. The CBA set forth the
job duties of a Ground Equipment Mechanic as well as the terms and conditions for a leave of

absence.

1 Lara-Woodcock asks the court to strike UthiseSOF because it violates the court’s local

rules. The court notes that many of United’s numbered “facts” actually include multiple facts,
but it does not find the SOF saufty as to warrant striking it.Lara-Woodcock also objects to
certain of United’s facts. She argues tbate sentence of SOF4B improperly relies on an
affidavit, but the court finds that sentence levant to the issues idispute, rendering her
objection moot. Both Lara-Woodcock and Unitedéhalso raised speaifiobjections to many

of the other party’s factsThe court has evaluated theseeatipns, and the following summary

of the facts includes only those facts that supported by record eedce. Where a fact
misstates the record evidence, the court hikedren the actual deposition testimony or other
exhibit cited in support of the fact.



During the relevant time period, Uniteghaintained Rules of Conduct for union-
represented employees such as Lara-Woodcotke Rules of Conduct specified violations
which would result in discharge unless mitigatfagtors were applicable. Rule of Conduct No.
8 stated that “[r]efusing to cooperate whewnlesed to provide information, including written
statements, to the Company during an investigatcould result in discharge. Rule of Conduct
No. 29 stated that “[flailing to comply with ardct order given by a Supervisor or other person
in authority” would result in disciplinary actioap to and including discharge. Rule of Conduct
No. 33 stated that “[ulnauthorized absence from work” would result in disciplinary action, up to
and including discharge.

A. Lara-Woodcock’s Pregnancy and Lifting Restriction

As a Ground Equipment Mechanic, Lara-Woodlc repaired variousupport equipment
used by United at O’Hare. Until January 2088¢ worked in the machine shop; she then
worked on vehicles on what mechanics refet@ds the “floor.” (Def.’'s SOF Ex. 4 (Lara-
Woodcock Dep.) 30:20-31:7, ECFoN47-7.) Her duties on theofir included putting on tires
and brakes, charging and reptagibatteries, changing oil, aperforming other electrical and
mechanical work on the vehiclesld.(at 35:24-36:16.) From January 2008 until June 2008,
Lara-Woodcock worked the day shift (6:00 a.m2t80 p.m.). For three or four years before
that, she had worked the midnight shift (10:00 gam6:30 a.m.). Shift selection was based on
seniority.

In January 2008, Lara-Woodcock learned shepragnant with twins. In or about April
2008, she and her husband spoke with Matthew Nordmoe in United’'s Performance and Labor
Department. Lara-Woodcock had concerns apeudtorming her job duties satisfactorily while

pregnant and wanted to getrtiducks in a row.”



At the time Lara-Woodcock and her husbapoke with Nordmoe, she had no physical
restrictions. She and her husband told Nordtha¢ at some point, she might be placed on a
lifting restriction or be otherwesunable to perform her job andkead what she should do at that
point. A couple of days later, Lara-Woodkaand her husband spoke to Reardon. Danca was
also present for the conversation. Lara-Woolartd her husband informed Reardon that they
had gone to the Performance and Labor Department because of her concerns about not being
able to perform her job satisfactorily due te goregnancy. Lara-Woodcock did not ask for a
particular accommodation at the time.

On or about May 5, 2008, Lara-Woodcockasctor placed her on a thirty-pound lifting
restriction, in effect through her October 12, 2008 date. The doctor filled out Family and
Medical Leave Act (“FMLA") paperwork to cgfy the lifting restrction, but Lara-Woodcock
testified that she did not want to request FMle&ve, but only to put the lifting restriction in
place. (d. at 89:10-90:21% Shortly thereafter, Lara-Wooddospoke to Danca about the lifting
restriction. She told Danca that she was hapmigs in her stomach and that her doctor did not
want her to lift anything heavy. She askedafneone else could helyr lift tires and other
things weighing more than thirty pounds. According to Lara-Woodcock, Danca agreed. Lara-
Woodcock testified that at the time, there weeetasks other than lifting heavy tires that she
could not perform. I€l. at 93:19-21.)

The parties disagree as to whether@neund Equipment Mechanic position had a lifting

requirement. Lara-Woodcock contends that ehield use a machine to lift heavy items. She

2 On the paperwork submitted by the doctentitled an “Employee Serious Health
Certification Form,” the box “no” is checkedext to “Block/continuous leave,” and under
“parameters of FMLA leave” is written, “Pt. witle on block/cont. le@vdue to incapacitation by
pregnancy or with possible complications.” ef@s SOF Ex. 11 (HealtiCertification Form),
ECF No. 47-13.) The form explains that Lara-Wamalc“is receiving routia prenatal care. She
is currently under a 30# pound iglt restriction.” (d.)
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also points to Reardon’s deposition testimony thatjob description for a Ground Equipment
Mechanic does not state that a mechanic is reqtaréft a certain amount of weight (Pl.’s SOF
Ex. B (Reardon Dep.) 65:11-13, ECF No. 54-3), andttiexe is no physical $e€that a mechanic

is required to passd. at 64:5-24). Reardon also testifietawever, that mech&s are required

to lift parts and equipment.Id{ at 66:4-68:2.) Lara-Woodcock téigtd at deposition that, when
she changed tires on certain vebscuring her work on the floshe had to “pull the tire down
and pull it off and then to lift it up . . . . These quretty big tires, so we're talking 50 pounds or
more.” (Lara-Woodcock Dep. 38:6-17.) She efiathat as her pregnancy progressed, it was
“becoming increasingly difficult to lift up the®9-pound tires and put them on the tractor,” and
that she regularly had tthange such tiresld( at 79:23-80:9.)

On June 12, 2008, Reardon instructed Daocgend Lara-Woodcock home because she
had been placed on a thirty-pound lifting restriction. Danca testified that he had not had any
issues with Lara-Woodcock’s permance until that time and had received no complaint from
her or other employees that she was unable toedgob. (Pl.’'s SOFEX. C (Danca Dep.) 49:8-
20, ECF No. 54-4.)) According to Unitedara-Woodcock was sent home because her
supervisors believed that her position hadwesg/-pound lifting requirement and that she could
not perform her job duties with the thirty-pounditi§ restriction. United cites the deposition of
Richard Bolanowski, Senior Staff Represen&atfor Labor Relations at United during the
relevant period. Bolanowski testified thlatra-Woodcock was sent home “[b]ecause it was
believed that she had to be able to lift 70 poundBef.’s SOF Ex. 2 (Bolanowski Dep.) 66:6-7,
ECF No. 47.) He further testified that althoutiter supervisor” believed there was a lifting
requirement for her positiorid( at 66:15), “there is no reqement for a ground equipment

mechanic to be able to lift 70 pounds,” and the supervisor’s belief was “wriongt 68:1-10).



On June 12, 2008, after Lara-Woodcock wag Beme, she and her husband again went
to speak to Nordmoe in the Performance and L&mpartment. In his absence, they spoke to
Diane Raucci, a member of United managenvend is now deceasedlLara-Woodcock told
Raucci that she felt she had been discriminatginst. Lara-Woodcock told Raucci, “I am not
injured, I am pregnant.” Racdicsent an email to Bolanowski stating that she told Lara-
Woodcock that light duty assignments were avadaiily for occupationahjuries. (Pl.’'s SOF
Ex. 111 (Raucci Email June 12, 2008), ECF No. 54-28.)

Lara-Woodcock was placed on an unpaidlAMeave and was later placed on Extended
lliness status because her condition would taste than sixteen days. On or about July 14,
2008, her doctor completed an Absence Certificate, which Lara-Woodcock submitted to United.
Her doctor certified thatara-Woodcock could perform restied work as of May 21, 2008, and
that she was restricted frdifting more than thirty pounds.

On or about July 17, 2008, Lara-Woodcodkd a charge of discrimination with the
EEOC. On or about August 8, 2008, a ReaBEnAccommodation Process (“RAP”) meeting
was held. The RAP meeting was led byld®owski and attended by Lara-Woodcock, her
husband, Raucci, Supervisor Michael Cklamovahi] two union representatis. According to
Lara-Woodcock, at the meeting, she quesd Bolanowski about why she was not
accommodated, and he agreed that she should not have been sent home because light-duty work
was available that she couldrfoem with the lifting restiction. (Lara-Woodcock Dep. 118:9-

21.) After the meeting, Lara-Woodcock’s husbamepared a grievance on her behalf seeking
back pay and other benefits for the time period she had been placed on Extended lliness status.

She was paid 43 days’ back pay and retutoedork as a mechanmn August 11, 2008. Then



eight months pregnant, she was placed omilamight shift on light duty, where she worked
without any performance issues or complaurisil the twins werdoorn on August 31, 2008.
B. Lara-Woodcock’s Requesffor a Voluntary Furlough

After the birth of the twins, Reardon alled Lara-Woodcock to stay home on authorized
no pay (“ANP”) status until about August @@3. While on ANP, Lara-Woodcock continued to
accrue seniority and received full benefits.e Sinderstood that her ANP status would be “week-
to-week,” as budget and manpower needs permitted.

United’s management had the right to detiee how many employees it needed for a
particular job at a particular time, to estabksaffing levels for each position, to change staffing
levels from time to time, and to change stamtl end times. In aabout October 2008, while
Lara-Woodcock was still on ANP status, Unitadnounced an involuntary furlough. On or
about October 2, 2008, United notified Lara-Woodcock that she would be furloughed on
December 7, 2008. Under the CBA, furloughdiene by seniority. Lara-Woodcock was
identified for involuntary furlough becauseesidid not have enough seniority to hold her
position. On November 5, 2008, United notifieda-&Voodcock by letter that the expected date
she would be furloughed had besxtended to on or about Janudry, 2009. A letter to Lara-
Woodcock dated December 17, 2008, stated thatwabuld be placed ofayoff status as of
January 11, 2009. (Def.’s S@#Ex. 20 (Notice of Furlough Ded.7, 2008), ECF No. 47-22.)
Lara-Woodcock testified that she informed Risar that she would accept the furlough. (Lara-
Woodcock Dep. 150:19-22.) In a letter dated January 7, 2009, however, United informed Lara-
Woodcock that she would not be placed on inatdry furlough after all.(Def.’'s SOF Ex. 21
(Cancellation of Furlough Notice Jan. 7, 2000),FESo0. 47-23.) She remained off work on

ANP status.



Although there were no provisions in the CB& a voluntary furlough, from time to
time, United offered voluntary furloughs to thoseaployees who had not been identified for
involuntary furlough, in an attept to minimize the impact of involuntary furloughs. An
employee continues to accrue seniorityilerlon voluntary furlough but does not receive
benefits. Reardon testified thdtom time to time the company at corporate level within the
mechanics group—that generally meant San dtsan labor relations—would offer, in an
attempt to minimize the impact of involungaturloughs, . . . voluntary furlough programs to
employees in the mechanic classification(Reardon Dep. 42:21-43:3.)He testified that
voluntary furloughs were handl@w a case-by-case basisd. @t 136:5-10.)

For the furlough period effective Jamyall, 2009, the time window to request a
voluntary furlough was between NovembefB308, and December 5, 2008. William Woodcock
learned about the voluntary furlough in or abQgctober 2008. He testified that he informed
Lara-Woodcock about it (Def’s SOF ES8. (Woodcock Dep.) 50:10-21, ECF No. 47-10),
although she testified that neither of thimand out about the voluntary furlough until December
2008 (Lara-Woodcock Dep. 134:17-19). Lara-Woodcock and her husband both testified at
deposition that the deadlirfer the voluntary furlough was @ember 2008. (Lara-Woodcock
Dep. 132:15; Woodcock Dep. 63:6-90ara-Woodcock testified thahe “verbally requested a
voluntary furlough in the end of January [2009{Lara-Woodcock Dep. 63:10-13.) Woodcock
communicated with Reardon regarding Lara-Waa#¢s request for a vahtary furlough in or
about January 2009, and with Kellee Allain in tabor Relations Department in March 2009.

According to United, Lara-Woodcock’s requesbr a voluntary furlough were denied
because they were made after the deadtm request a voluntary furlough. Reardon and

Bolanowski testified at deposition that Unitedsa@ot able to grant a voluntary furlough if an



employee requested one outside the time framealdong so, or at a time when there was no
furlough period. (Reardon Dep. 136:18-23; BolaskmDep. 31:10-12.) Reardon testified that
United could not grant a voluntafurlough outside of a furlough ped because there were no
provisions to do so in the CBA, and that he hadauthority to approva request for a voluntary
furlough. (Reardon Dep. 13#-135:4, 135:23-136:5.)

Lara-Woodcock contests that any such deadlkisted in practiceShe points to the fact
that a voluntary furlough was approved fGfaudio Prunotto, asther Ground Equipment
Mechanic, in 2008. Prunotto had more satyothan Lara-Woodcdc and had not been
identified for involuntary furlough. He submitt& voluntary furlough application on August 10,
2008, and Reardon received the requestAagust 11, 2008. Although he was Prunotto’s
supervisor, Reardon did not personally make #wsibn to approve thegaest; it was approved
by United management. Prunotto began hisivalry furlough on October 18, 2008. Although
still employed by United, Prunotto has not workedsithat date. Prunotto testified that he was
asked to return from voluntary furlough inpapximately November 2011. (Pl.’'s SOF Ex. D
(Prunotto Dep.) 33:10-11, ECF No. 54-5.) He mid return to work, however, and has remained
on voluntary furlough. He testified that he in@ad a non-work-relatechsulder injury while on
voluntary furlough. Ig. at 40:23-41:10.)

C. Lara-Woodcock’s Requests for Leave

After Lara-Woodcock had been on ANP statusdionost a year, Reardon directed her to
return to work on August 6, 2009. Reardon testified He received a direee that he could no
longer allow Lara-Woodcock to remain on ANRtas because staffing levels had changed:

There came a point in time where wergvealling overtime agjn. The budgets at

a corporation being what they arenipg changed, and the approved no pay was
not being offered any longer.



As | say, we were using overtime, and then the . . . budget director from the

business management office, who had authorized this in the first place and shared

it with all the managers fdhe airport operations groupsyntacted all of us. She

contacted me, and said, If you'vetgmybody off on . . . approved no pay—and

she specifically knew that Michelle hbgéen—I think Michelle was the only one

from the group that [was]—[that] had corteean end at this point and . . . she

needed to come back to work.
(Reardon Dep. 123:19-124:3))

Lara-Woodcock did not return to woda August 6, 2009. During her deposition, she
admitted that she was not authorized to be alfsemt work, but stated that there were “other
circumstances surrounding that.” (Lara-Woodcbep. 203:17-20.) She tdged that she “did
call in every day to let them knowwasn’t going to be there.” Id. at 160:19-21.) Lara-
Woodcock testified, “I dcided that United wouldn’t provide mé@th an adequate place to pump
my breast milk. | didn’t reurn for that reason.”1d. at 55:1-3.)

On August 10, 2009, Performance and Labolattes Supervisor Sheila Siggal tried
unsuccessfully to reach Lara-Woodcock by telephtires sent Lara-Woodcka direct order to
contact Siggal by August 14, 2009. eTtetter warned thad failure to complywith the direct

order would be a violation of Rule of Condidtd. 29. Lara-Woodcock did not contact Siggal.

According to Lara-Woodcock, after she receitbe August 10, 2009, letter from Siggal, she

8 Lara-Woodcock contests that Reardon wasmgistech a directivehut the evidence she
cites does not create a genuine dispstéo this fact. She pointstiwe fact that Reardon testified
that he did not receive any documentation of whatbudget director had told him on the phone.
(Id. at 192:13-15.) She also contends that Readid not need permission to give ANP to an
employee and that ANP was available after 20@9support, she cites ehdeposition testimony
of William Skjoldager, a Performance and Labolad®ens Supervisor at United. Skjoldager
testified that Reardon ahged some of Lara-Woodcock’s urfaurized absences to authorized
absences. He stated thagaRdon “updated the calendar tas® a couple more months of
unauthorized absences . . . jostget [Lara-Woodcockjo return to work and there was no
mention of giving her any . . . diptine. The intent was to get her to come back to work.
(Pl’s SOF Ex. E (Skjoldager Dep.) 41:11-23, EC&. B4-6.) Skjoldagefurther testified that
managers could authorize ANP to employees after 2008. a{ 56:15-57:6.) None of this
testimony bears on whether Reardon was givenegtilre to order Lara-Woodcock back to work
on August 6, 2009.
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received a call from Supervisor Debra DiSantis and told DiSantis she was not ready to return to
work, was uncomfortable talking with DiSantibcat her situation, andias not sick. Reardon

sent Lara-Woodcock an email asking her tolemh. (Def.’'s SOF Ex27 (Email Aug. 11, 2009),

ECF No. 47-29.) She left him a voicemail but did not speak to him.

On or about August 12, 2009, Lara-Woodcodharsiited a Request for Leave of Absence
to “return to school to complefier] industrial engineering degree.” United maintained a Leave
of Absence Policy which provided for approveddimway from work for a specific period of
time. Whether a leave of absence would @ntgd depended on United’s business and service
needs. Each type of leave had its own nesments and qualifications With respect to
educational leave, the policy stated that “[e]oygles must present evidence of enrollment in, or
application and acceptance to, an accredited college, university, or trade school. Furthermore,
the employee is required to take a full worklqeed semester.” (Def.’s SOF Ex. 1-B (Leave of
Absence Policy), ECF No. 47-1.)

Reardon denied the request éalucational leave. Prior ttenying the request, he had no
communication with Lara-Woodcock regarding tteguest. During théime period Reardon
managed the Ground Equipment Maintenanc@dttenent, no other employee requested an
educational leave. Bolanowskild Reardon that whieér or not the leav should be approved
depended upon the staffing needs in the department.

On September 4, 2009, Lara-Woodcock submitted a Request for Leave of Absence “for

pregnancy/childcare” related iss1 This request waalso denied by Reardon. Lara-Woodcock

4 Lara-Woodcock denies that the policy requined to submit any evidence of enroliment,
application to, or acceptance by educational institution. lsupport, however, she cites only
her deposition testimony that she did not knatw her request for leave was not approved
(Lara-Woodcock Dep. 187:22-24) and Reardon’srtesty that her request was denied because
the company was not in the position, givingffetg levels, to grant @ucational leaves of
absence (Reardon Dep. 205:18-20; 206:14-24).
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was the only employee to ever request any type of pregnancy leave during Reardon’s time as
Ground Equipment Manager. United contends Redrdon denied theqeest for leave because
staffing levels had not changed. In suppoutités Reardon’s deposit testimony, which states

that he denied the request for leave for Haene reasons that reenied the request for
educational leave. (Reardon Dep. 209:20-22.) deatestified that United’s “staffing situation
hadn’'t changed and that from thagrspective we weren’t in a ptien to grant any leaves of
absence.” Ifl. at 210:10-12.)

Lara-Woodcock contests that “staffing leveteuired her to returto work and argues
that mechanics were not being recalled frionoluntary furlough in August 2009. In support,
she cites a list of mechanics on involuntargidugh that shows that seral were not recalled
until 2012. (Pl.'s SOF Ex. F (Involuntary Furlough List), ECF No. 53-As of January 11,
2009, United had placed eight Ground Equiptmdiechanics on involuntary furlough. At the
end of 2009, only two of those had been recaitedork. At no point prior to December 2011
did United recall any of #hother six mechanics.

D. The Fact Finding Investigation and Investigative Review Hearing

Beginning on or about August 18, 2009, Parfance and Labor Relations Supervisor
William Skjoldager sent Lara-Woodcock a series of letters containing direct orders to attend a
fact finding investigation. The letters warned tadiilure to comply wittihe direct order would
be a violation of Rules of Conduct Nos. 8, 28d 33. Skjoldager also directed Lara-Woodcock
to submit a completed Absence Certificate betheefact finding invetggation. Lara-Woodcock
did not submit an Absence Certificate becauseas supposed to be completed by a physician

and she was not sick.

° She also cites Skjoldagerdeposition, but the cited parstis are irrelevant to the
statement.
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Lara-Woodcock did not attend a fact fingi investigation dweduled for August 24,
2009, because her child was ill. On Septemh&009, she attended a rescheduled fact finding
investigation, which was alsotahded by her husband, Skjoldagand Wehrenberg. According
to Lara-Woodcock, Skjoldager went over tHeeged violations of tB Rules of Conduct and
asked why she had not returned to work. Lam@e@¢ock contends that she told Skjoldager she
did not have a sanitary placedrpress breast milk and that shas worried about chemicals in
the work area. Skjoldager testified that hie tcara-Woodcock that therwas a private location
in the women’s locker room. (Skjoldager iper1:19-20.) Lara-Woodckctestified that she
requested a place to express rerast milk other than the women’s bathroom, where she argues
that she would have had to sih a toilet seat to secur@yaprivacy. (Lara-Woodcock Dep.
212:14-175 She testified that her “accommodations were not met satisfactorily” because she
wanted “a private place, that | can express neastr milk and | wouldn’t be in contact with any
other chemicals in the shop.Td(at 212:14-17.)

After the September 7, 2009, fact findimyestigation, Skjoldager met with Reardon and
reported his findings from the investigationSkjoldager also reported his findings to his
manager. Reardon claims that once he watified about Lara-Woodcock’s requests, he
immediately began to look for@ivate location for Lara-Woodcodk express breast milk. On
September 10, 2009, Reardon senttadeo Lara-Woodack stating:

We are in receipt of your request fmertain accommodations that you will need

to return to work. Specifically, you havequested time off at work to take care

of your breast feeding needs, a privagdewse area and a secure refrigerator for
storage.

6 Lara-Woodcock refers to the women’s ‘hatom,” while United calls the room the
women’s “locker room.” Lara-Woodcock testifi at deposition that the locker room and
bathroom were the same thing, and that there were lockers and benches in an open area of the
room. (d.at 209:8-21.) The room also contadr&howers, sinks, and toilet stalls.

13



Please be advised that United will accommodate all of these requests.
Specifically, effective immediately,

e A lock has been installed on the women’s locker room door to provide you a
private location.

e A locking refrigerator will bgrovided for your exclusive use.

e You will be allowed adequate time to express milk during your two normal
break times and your lunch break.

(Def.’s SOF Ex. 33 (Sept. 10, 2009, Letter), ECF No. 47-33.)

The letter stated that Lara-Woodcock waseetpd to report to work for the midnight
shift on September 18, 2009d.j Lara-Woodcock was told thateskeould lock the locker room
door when she was expressing breast milkjol8&ger could not verify whether a lock was
actually placed on the women’s restno door. (Skjoldager Dep. 94:19-22.)

Lara-Woodcock continued to refuse toture to work becaws she argues, no
accommodations were made. She testified giosidon that she did not provide “written
documentation” to United to support her ab=e from work after August 6, 2009, but she
“expressed verbally to them” why she waset. (Lara-Woodcock Dep. 215:24-216:5.) She
testified that she believed the law did not requinetbeexpress breast milk in a toilet stalld.(
at 175:4-6.)

On October 1, 2009, Skjoldager sent Lara-WocoHla@third direct ater to attend a fact
finding investigation scheduledrf®ctober 13, 2009. The letteastd that the@ccommodations
needed for her to return to work had been meltthat she had been expected to return to work
on September 18, 2009. (Def.’s SOF Ex. 32 (QcR009, Letter), ECF &N 47-34.) It warned
that a failure to comply with the direct ordeould be a violation othe Rules of Conduct and

would put Lara-Woodcock’s job drbenefits in jeopardy.ld.)

14



Lara-Woodcock did not attend the October 2309, fact finding investigation, because
she had a medical emergency. On Octobe2@89, she attended a fact finding investigation,
along with her husband, Skjoldager, and Wehezg. According to Lara-Woodcock, she told
Skjoldager the bathroom was unacceptable andsti@tvanted a secure place to express breast
milk that was not a toilet stall. She testifi@t deposition that she would not answer some
guestions about her son’s medical condition riyrihe fact finding investigation because she
believed they were irrelevant to the istigation. (Lara-Woodcock Dep. 230:8-21.)

After the October 28, 2009, fact finding investigation, Skjoldager reported his findings to
Reardon and to his manager. donsultation with his manageBkjoldager decided to prepare
proposed charges for Lara-Woodcock’s dischargevifaation of Rules of Conduct Nos. 8 and
33. Lara-Woodcock had not received any pesgive discipline jpor to that point.

Lara-Woodcock was issued a Notice of Isigative Review Hearing to be held on
December 17, 2009, concerning her proposed diseha8gnior Staff Representative William
Byrnes conducted the Investigative Reviddearing, which was also attended by Lara-
Woodcock, Woodcock, Raucci, Skjoldager, and tmion representatives. Lara-Woodcock had
an opportunity to present exhibits and say whattehe wanted during thearing. According to
Lara-Woodcock, she told Byrnes that she Rdtardon was angry that she had filed an EEOC
charge and that because of that, he would reottdrer leaves of absence or a voluntary furlough.
Reardon testified at deposition that he wasware that Lara-Woodcock had filed an EEOC
Charge prior to the Investitjae Review Hearing. (Reardon Dep. 288.) Skjoldager testified
at deposition that he did not know Lara-Woaticdad filed an EEOC Charge prior to his
deposition, although he had “heard that there were lawsuits” after she was separated from the

company. (Skjoldager Dep. 49:30:18.) Lara-Woodcock testfl at deposition that she
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mentioned the EEOC charge during the Invegtig Review Hearing. (Lara-Woodcock Dep.
232:6-12.)
E. Lara Woodcock’s Termination
After the Investigave Review Hearing, Byrnes de@d to terminate Lara-Woodcock’s
employment effective December 28, 2009, because she violated Rule 8 when she refused to
cooperate when ordered to provide information during an investigation, and because she violated
Rule 33 when she remained absent from work without authorization.
United sent out notice of an involuntarylaugh period scheduled to begin on January
31, 2010. For the furlough period effective Jagudl, 2010, the time window to request a
voluntary furlough was between December 15, 2009, and December 28, 2009. (PIl.’s SOF Ex. 82
(Involuntary Furlough Timeline), ECF No. 54-234 notice of voluntary furlough for mechanics
was issued that stated thagechanics could apply for a volungdiurlough at that time, although
Reardon testified at deposition that he wassao¢ “that this furlough ever happened.” (Reardon
Dep. 256: 22-23.) On or about Decemh®; 2009, Lara-Woodcock submitted a request for
voluntary furlough. She testified that she applied for a voluntary furlough “Because | had
requested . . . leaves of absengesr and been pretty much tng to do what | could to save my
job.” (Lara-Woodcock Dep. 154:13-15.) Theyuest for a voluntary furlough was denied.
Lara-Woodcock appealed her termination ® Jbint Board of Adjustments (“JBA”), and
a hearing was scheduled. She testified at depogtiat prior to the hearing before the JBA, she
agreed to a settlement gteag her a voluntary furlough.ld. at 237:19-24.) She did not sign the
settlement agreement, howeveld. @t 239:2-8.) She learnedfew days after the agreement
was reached that, as part of the settlementwshéd have to sign a lebeaelease of her then-

pending claims. Lara-Woodcock did not siga telease and never returned to work.
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Lara-Woodcock filed a second charge dfadimination with the EEOC in April 2010,
alleging retaliation and disabilityiscrimination. She filed a complaint in this court on April 2,
2012. The complaint alleges that United dretated against hebased on her sex and
pregnancy, in violation of Title VII (Counts | ang, and retaliated against her for engaging in
protected conduct (Count Ill). @ount IV, she brings a state-laslaim of retaliatory discharge
based on her alleged “refusal ¥mlate public law in utilizing an unsanitary toilet seat in an
unsanitary women’s restroom to expressbreast milk.” (Compl. 10, ECF No. 1.)

[l. LEGAL STANDARD FOR SUMMARY JUDGMENT

Summary judgment is appropeawhen the movant shows thas no genuine dispute as
to any material fact and the movant is entitlegutigment as a matter aw. Fed. R. Civ. P. 56;
Smith v. Hope Sch560 F.3d 694, 699 (7th Cir. 2009). “[Addtual dispute is ‘genuine’ only if a
reasonable jury could find for either party8MS Demag Aktiengesellschaf Material Scis.
Corp, 565 F.3d 365, 368 (7th Cir. 2009T he court ruling on the nion construes all facts and
makes all reasonable inferences in thatligost favorable to the nonmoving paynderson v.
Liberty Lobby, Ing. 477 U.S. 242, 248 (1986). Summary judgment is warranted when the
nonmoving party cannot establish an essentieneht of its case on which it will bear the
burden of proof at trialKidwell v. Eisenhauer679 F.3d 957, 964 (7th Cir. 2012).

[Il. ANALYSIS
A. Title VII Claims (Counts I-II)

1. Standards

Lara-Woodcock alleges that United discriminated against her based on her sex and her
pregnancy, and retaliated against f@ filing an EEOC charge, imiolation of Title VII. To

withstand United’s motion for summary judgment wiélspect to her claim of sex discrimination
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pursuant to Title VII, 42 U.S.C. § 2000#,seq Lara-Woodcock must put forth evidence that she
suffered an adverse employment action and titaction was the product of discrimination
based on her sex. The legal analysis forgnegnancy discrimination claim is the sanfeee
Griffin v. Sisters of Saint Francis, Inel89 F.3d 838, 842-43 (7th C011) (explaimg that for
purposes of Title VII, discrimination based oregmnancy is discrimination based on sex). The
Pregnancy Discrimination Act (“PDA”) incporated discrimination based on “pregnancy,
childbirth, or related medical conditions” into the forms of sex discrimination actionable under
Title VII. 42 U.S.C. § 2000e(k). Under the Apregnant women are to be treated the same for
employment-related purposes as other persomtuht-Golliday v. Metro. Water Reclamation
Dist., 104 F.3d 1004, 1011 (7th Cir. 1997).

There are two ways to establish discrimination. Under the “direct method,” a plaintiff
must “point to enough evidence, ather direct or circumstantialf discriminatory motivation to
create a triable issue’Egonmwan v. Cook Cnty. Sheriffs DeB02 F.3d 845, 480 (7th Cir.
2010). Alternatively, undethe burden-shifting@proach set forth iMcDonnell Douglas Corp.

v. Green 411 U.S. 792 (1973), she must establispriena facie case of discrimination. To
establish a prima faciease, she must present evidence thashe was a member of a protected
class (i.e., she was a woman, or she was pregmaher employer knew that she was pregnant);
(2) she was performing her job duties satigfalyt (3) she suffered an adverse employment
action; and (4) similarly situated employees solg of the protecteatlass (i.e., male or
nonpregnant) employees were treated more favor&syednyj v. Beverly Healthcare, L1656
F.3d 540, 550 (7th Cir. 2011). If any elementtlué prima facie case is lacking, the plaintiff

loses. If she successfully esiabks a prima facie case, she must then show that the defendant’s
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proffered “legitimate, non-discriminatory reasomgr [its] actions. . . were pretextual.”
Egonmwan602 F.3d at 850.

With respect to her retaliation claimara-Woodcock can overcome summary judgment
using the direct method by showing that: (1) shgaged in statutorily protected activity; (2) she
suffered a materially adverse employmentactiand (3) the protected activity was causally
related to the adveesemployment actionDavis v. Time Warne€Cable of Se. Wis., L.P651
F.3d 664, 677 (7th Cir. 2011). Alternatively, she can employ the indirect method to show that
(1) she engaged in activity protected by law;qRe met her employer’s legitimate expectations;
(3) she suffered a materially adverse actiand (4) she was treated less favorably than a
similarly situated employee who did nehgage in activity protected by laBeeVaughn v.
Vilsack 715 F.3d 1001, 1006 (7th CR013). If she establishespsima facie case under the
indirect method, United must arti@té a nondiscriminatory reason ft& action; if it does, Lara-
Woodcock bears the burden to demonstrdiat United’s reason is pretextuabtephens v.
Erickson 569 F.3d 779, 787 (7th Cir. 2009).

2. Forced Leave Based on the Lifting Rietibn and Assignment to the Night Shift

It is undisputed that United placed Lara-Woodcock on unpaid FMLA leave and Extended
liness Status against her wishes. Afégrgaging in a ReasonabAccommodation Process
involving local management and union represeveatihowever, United determined that it could
accommodate the lifting restriction through lightty work, gave Lara-Woodcock back pay, and
returned her to work. Lara-Woodcock argues #fa can establish helaim that the forced
medical leave was discriminatory under the dimethod. United responds that no violation of
Title VIl occurred because Lara-Woodcock was placed on leave because of her lifting restriction,

not her sex or pregnancy.
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As explained above, to withstand summarggment using the direct method, Lara-
Woodcock must put forth evidence that shéesad an adverse employment action that was
motivated by discrimination. The forced leaconstitutes an adverse employment action,
despite Lara-Woodcock’s reingtatent and back-pay awardsee Phelan v. Cook Cntyl63
F.3d 773, 780 (7th Cir. 2006) (“We find perswasithe reasoning of the Second and Sixth
Circuits, which have concluded that the reinstateroéan employee after a lengthy suspension
from work does not prevent the employee fromspurg Title VII claims, even where back pay
was awarded.”). Although she received bagay, Lara-Woodcock alges that she suffered
additional damages, such as emotional distessa,result of being foed to take leave.

Lara-Woodcock contends that she hasespnted direct evidence that United
discriminated against her by forcing her to takgaid medical leave. She claims that United
sent her home when she was still capable diopming her job duties.She also claims that
United failed to follow its own deies that required it to acoumodate her. She argues that
United’s failure to follow its own establishedagtices constitutes circumstantial evidence of a
discriminatory motive for its actions.

Assuming that a company’s failure to fallats own regular proedures can, in some
circumstances, constitute circatantial evidencef discrimination, there is insufficient evidence
in this case to support Lara-Woodcock’s argument. First, no reasonable jury could conclude that
Lara-Woodcock could perform her job duties desghitelifting restriction. The evidence in the
record demonstrates that, although there wak a specific lifting requirement in the job
description for the mechanics position, some lifting was required as a regular part of the job of
maintaining vehicles on the floor. Laraedtcock stated during hedeposition that she

regularly had to change heavy tires. (L#Waodcock Dep. 79:23-80:9.Reardon testified that
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even though lifts could be used for heavy tiragchanics needed to lift parts and equipment.
(Reardon Dep. 66:4-68:2.) Lara-Woodcock told sepervisor, Danca, that she needed help
lifting heavy tires dung her pregnancy because she wgsegencing pain and was under a
lifting restriction. In sum, theris no support in the recordrfbara-Woodcock’s contention that
she could do her job as a Ground Equipment Meachaith no accommodation. The fact that no
lifting requirement was explity set out in the Ground Equignt Mechanic job description
does not create a genuine disgpaf fact as to this point.

United’s decision to send Lara-Woodcock hothes amounts to the denial of a light-
duty assignment. United was not required uridderal law to provide Lara-Woodcock with a
light-duty position because she was pregnaiite duty to accommodate arises under the
Americans with Disabilities Act, not Title VIand temporary complications related to a normal
pregnancy did not triger that duty in 2008. SeeSerednyj 656 F.3d at 553-54 (7th Cir. 2011).
The Seventh Circuit has held that an employ@oisrequired to provide an accommodation for a
pregnant employee unless it provides that accommodation for similarly situated non-pregnant
employees.ld. at 548;Arizanovska v. Wal-Mart Stores, In682 F.3d 698, 703 (7th Cir. 2012).
The Seventh Circuit explained Berednyjthat a policy that denied light-duty accommodations
for all non-work-related injuries complied withe PDA because it treated pregnant and non-
pregnant employees the santgeredny)j 656 F.3d at 548-49. In this case, there is no evidence

that United made special arrangements for m@agnant workers who requested a light-duty

! The ADA Amendments Act of 2008ADAAA), Pub.L. No. 110-325, 122 Stat. 3553
(2008), expanded the definition of “disaljilit potentially bringing pregnancy-related
complications within thatlefinition. It does not apply to condubat occurred before January 1,
2009, however, because Congress did not imglithat the changes apply retroactively.
Fredricksen v. United Parcel Serv. €681 F.3d 516, 521 n.1 (7th Cir. 2009).
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assignment but denied those accommodations to Lara-Woodcock. Nor is there evidence that the
forced medical leave was imposed for artyeotreason than heftlng restriction.

Lara-Woodcock claims that United violatisl own policies in refusing to accommodate
her, but she presents no evidence as to Wiege policies were or how they were violated.
Lara-Woodcock points out that United reinstated with an accommodatiand admitted that it
was “wrong” not to accommodateer in the first place because there was work she could do.
But the fact that she secured reinstatertimotugh the Reasonableeéommodation Process does
not mean that United’s refusal to accommodate her violated its established policies or practices.
Nor does it mean that United violated Title Vdlhsent evidence that it accommodated similarly
situated non-pregnant employees. United’sgattions to union members under the CBA are not
coextensive with its obligations under federal angrimination law; the fact that it determined
it could accommodate Lara-Woodcock did naam that Title VII required it to do so.

Lara-Woodcock was assigned to the nighttsiiien she returned to work in August
2008. She claims that the assignment to tlghtnshift constituted taliation based on her
protected conduct in filing an EEOC charge andamplaining to Raucci that she felt she had
been discriminated against.sguming for the purposes of thetina for summary judgment that
the assignment constituted an adverse employment action, the claimetesgefhils because a
reasonable jury could not conde that the assignment was lietary. Lara-Woodcock must
present either evidence that causally connéuts assignment to her protected activity, or
evidence that she was treated less favortide a similarly situad employee who did not
engage in protected activityAlthough the EEOC charge waigetl in July 2008, nothing in the
record indicates that the person who madesttit assignment was aware that the charge had

been filed. More importantlythe record evidence does not suggest that, in assigning Lara-
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Woodcock to the night shift, United failed to fml\¥ its policy of makingshift assignments based
on seniority. Nor is there evidence that similaityated employees with seniority less than or
equal to that of Lara-Woodcockere assigned to the day shdr otherwise treated more
favorably with respect to shift assignments than she was.

3. Denial of the Voluntarfzurlough Request in January 2009

In January 2009, while Lara-Woodcock was ANP status, she requested a voluntary
furlough. The request was denied. She argussstie was denied the furlough because she was
female and had recently given birth, and becalmecomplained about discrimination on June
12, 2008, and filed a chargd discrimination on July 17, 2008With respect to her argument
that the denial of the furlougtonstituted discrimination based on her sex or pregnancy, Lara-
Woodcock proceeds under the indirect method, asnalnst. There is no direct evidence in the
record that ties this dectsi to her sex or pregnancy.

Lara-Woodcock has undisputedly presentedexwé that she is a mdéer of a protected
class, and the parties do not dispute that sheavgasisfactory employee. She has also presented
sufficient evidence to create a triable issuefadft as to whether she suffered an adverse
employment action. An “adverse action musttenally alter the terms and conditions of
employment.” Stutler v. lll. Dept. of Corr.263 F.3d 698, 703 (7th Ci2001). Examples of a
material alteration include a “significant chanigeemployment status, such as hiring, firing,
failing to promote, reassignment with signifitdgndifferent responsibilities, or a decision
causing a significant change in benefitdd. United argues that the denial of the voluntary
furlough was not an adverse employment action tsxdlcreated no “material difference in the
terms and conditions” of Lara-Woaaktk's employment. But the deiof leave is not the type

of trivial change in the contibns of employment that thtadverse action” requirement is
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designed to weed out. The deroéleave could have constitutadsignificant change in benefits

if leave was regularly made available to Uniezdployees but was denied to Lara-Woodcock for
a discriminatory reason. Other courts haveared that, even when leave is available at the
employer’s discretion, the denial of sick timvacation, or administrative leave may deprive an
employee of an important employment benefit and thus suffice to establish an adverse
employment action for the purpose$ a discrimination claim. See, e.g.Krishnapillai v.
Donahoe No. 09 C 1022, 2013 WL 5423724, at *13 (E.DXNSept. 26, 2013) (denial of sick
time and administrative leavecott-Brown v. Coher220 F. Supp. 2d 504, 511 (D. Md. 2002)
(denial of advanced sick leave)he Fifth Circuit has also heldahthe denial of paid or unpaid
leave may constitute an adverse employment action for the purposes of a retaliatioMdtam.
v. Univ. of Tex. Houston Health Sci. Ct261 F.3d 512, 521-22 (5th Cir. 2001). The court
concludes that, if leave was rowdly available, it could have caitsited a significant benefit of
Lara-Woodcock’s employment at United.

To satisfy the final element of a prima facese, Lara-Woodcock must present evidence
that similarly situated employees outside af girotected class (i.e., male or nonpregnant) were
treated more favorably than she was with resfierequests for a voluntary furlough. She relies
on the fact that Claudio Prunotto was grdngevoluntary furlough in August 2008. But, for
several reasons, Prunotto and Lara-Woodcock marsimilarly situated. For one, Prunotto was
not identified for an involuntary furlough. Thexdisputed record demonstrates that United’s
policy was to offer voluntary furloghs to those employees who haat been identified for
involuntary furlough, in an attempt to minimitee impact of involuntary furloughs. Second,
Prunotto made his request at a time whemwaoluntary furlough was anticipated. Granting him

voluntary furlough at that time thus served theppge of minimizing thémpact of the planned
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involuntary furlough—which was the very poimf offering voluntary furloughs. Lara-
Woodcock made her request in January 2009, after the period to request a voluntary furlough had
ended. More importantly, she made her ssguafter the involuntary furlough planned for
January 2009 had been cancellélthus, granting hea voluntary furloughwould not serve the
purpose of minimizing the impact of an involary furlough by saving #hjob of someone who

might be laid off.

Lara-Woodcock attempts to argue that shé Brunotto were similarly situated because
both made their requests outsafehe official time line for valntary furlough requests. But the
fact that Prunotto made hisquest while layoffs were loang, and Lara-Woodcock made her
request after the furlough was cancelled, methey were not simildy situated. Lara-
Woodcock has therefore failed to make out a prima fzase of sex or pregnancy discrimination
with respect to the denial of heequest for a voluntary furlough.

There is also insufficient evidence in the mecto create a dispute of fact as to whether
Lara-Woodcock’s voluntary furlough request was denied in retaliaticthédiiling of the EEOC
charge. For the reasons explained above,-\WWawadcock cannot make out a prima facie case of
retaliation because she has not identifiechalarly situated employee whose voluntary furlough
request was granted. She must therefore pdooeder the direct method with respect to her
retaliation claim. The only circumstantial evidencatttould tie the denialf her request to the
filing of the EEOC charge is the timing ofettrequest. But Lara-Woodcock complained to
Raucci that she felt she was being discri@daagainst on June 12, 2008, and the charge was
filed on July 17, 2008. The voluntary fadgh request was nobhade until January 2009—
approximately six months later. This temgloconnection is too enuated to overcome a

motion for summary judgmentSee Leonard v. Eastern Ill. Univ606 F.3d 428, 432 (7th Cir.
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2010) (finding a “six-month lag” between a civil-rights complaint and an alleged adverse action
“too long to infer a link between the two”). Meover, after the birtlof her children, Lara-
Woodcock was approved to be off work with bieseon ANP status foalmost a year, despite

her complaint and the fact thsle filed the EEOC charge. i§Hurther undermines her claim
that her request for leave was denied for retaliatory reasons.

4. Denial of Leaves of Absence

Shortly after she was ordered backviark on August 6, 2009, Lara-Woodcock requested
an educational leave of absenand a childcare/pregnancy leafeabsence. Reardon denied
both requests, on the grounds that the GroundpBgent Maintenance Department’s staffing
needs did not permit him to grant a leave of absahteat time, and that he had been instructed
to order anyone on ANP status back to woilkhe record contains no direct evidence that the
denial of the requests for leave was basadLara-Woodcock’s sex or pregnancy. It is
undisputed that the supervisorgislas Reardon hadehauthority to deny beve requests based
on staffing needs; thus, Reardsmictions did not violate any company policy. Lara-Woodcock
must therefore again proceed under the indirethote As explained above, this requires her to
identify a similarly situated employee outside of these protected classes who was treated more
favorably.

There is no evidence in thecoed that any such employee exists. The undisputed facts
indicate that, during the tienperiod Reardon managed t@eound Equipment Maintenance
Department, no other employee requested awatiunal leave. Lara-Woodcock was also the
only employee to ever request any type of pregnancy or child care leave during Reardon’s time
as Ground Equipment Manager. Nor is theriglewe that another employee was granted some

other type of personal leave. Lara-Woodcock pdmthe fact that Prutito has been allowed to
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remain off work on voluntary furlough statesnce August 2008. But Prunotto and Lara-
Woodcock were not similarly situed with respect tthe type of leave mpiested and the timing
of their requests. Lara-Woodcock was on ANP status at the time she requested the leaves of
absence. ANP status was approved on a “we&ketk” basis as staffing levels permitted. She
was also eligible to receive benefits. M¢hon voluntary furlough, Prunotto was an inactive
employee who was not receiving benefits; he wdade to be recalled from furlough to return
to work. The fact that United ordered an eoyele on ANP status back to work and denied her
requests to take a leave absence, while allowing an antive employee to remain on a
voluntary furlough, does not support an inference of discriminitiotunited had the
discretionary authority to approvdeave without pay and determaints duration, as well as to
grant other forms of leave. United had alrealgwed Lara-Woodcock to take almost a year of
leave without pay when it ordered her to return to work.

Nor is there sufficient evidence to support a retaliation claim based on the denial of the
leaves of absence. For the same reason sfisduabove with respetd the deral of the
voluntary furlough, there is no direct evidenaging the denials of leave to Lara-Woodcock’s
complaint about discrimination or her EEOC chawmgeich was filed more @n a year before the
requests for leave. Furthermotieere is no evidende the record thaReardon knew about the
EEOC charge at the time he denied the requestedoe. Reardon testified that he was unaware
that Lara-Woodcock had filed an EEOC Chargero the Investigati® Review Hearing, while

Skjoldager testified that he did not knowraaVNoodcock had filed an EEOC Charge until his

8 For this same reason, even if Lara-Woodcock could make out a prima facie case of
discrimination with respect to the denial of leave, she has presented no evidence that United’s
stated non-discriminatory reason for the deei—its staffing needs—were a pretext for
discrimination. Lara-Woodcock argué¢hat the fact thashe was ordered back to work when
other employees remained on furlough is evidence of pretext, but the different employment
status of the furloughed emplkegs undermines this argument.
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deposition. Nor is there evidence that ailsirily situated employee was treated more favorably
than Lara-Woodcock with respect t@uests for a leave of absence.

5. Denial of December 2009 Volany Furlough Reguest and Termination

The record shows that Lavdloodcock did not return to wio when she was ordered to
do so on August 6, 2009. Thisggered a fact-finding investigive hearing. Lara-Woodcock
expressed concern about being able to pump toneidis for her children. In a letter, United
proposed an accommodation for her (allowing her to pump in the women’s bathroom/locker
room during breaks), and Reardon changed heutbhodzed absences to approved absences.
Lara-Woodcock failed to return to work when she was ordered to do so on September 18, 2009,
however, triggering another fact-finding invgstive hearing, which took place on October 28,
2009. Lara-Woodcock claims that she tdlahited the proposed accommodation was not
acceptable to her. After the October 28 hearing, United prepared charges for her discharge and
held an Investigative Review Hearimp December 17, 2009. Lara-Woodcock requested a
voluntary furlough on December 19, 2009, and that retqwas denied. United then terminated
her employment effective December 28, 2009. Uritased her discharge on violations of Rule
8 (failure to cooperatevhen ordered to provide informian during a Company investigation),
and Rule 33 (absence from waokithout authorization).

Lara-Woodcock contends that the dendl her request for aoluntary furlough in
December 2009 was discriminatory and retaliatofg. explained above, to establish this claim
using the indirect method, she must preseidesnce that a similarly situated employee was
treated more favorably than she was. Shenagdies on the fact that Prunotto was granted a
voluntary furlough in August 2008 and has beenvadid to remain on furlough since that time.

But Prunotto and Lara-Woodcock were not similailyated at the time thayade their requests

28



for furlough. Most importantly, Lara-Woodcock hadtjparticipated in aimvestigative Review
Hearing, and charges had alredmben prepared for her termiiman. Under the circumstances,
with Lara-Woodcock’s discharge imn@nt, a reasonable jury coutat find that the denial of
the furlough was discriminatoryNor has Lara-Woodcock preseditevidence that there was any
connection between the denial of the furlough gredEEOC charge filed almost a year and half
prior to the denial, so as swstain a retaliation claim.

Lara-Woodcock also contends that her taation was discriminatory. Whether this
claim can survive summary judgment turns orethler United’s stated reasons for discharging
her are worthy of credence. United argues that Lara-Woodcock was terminated because of
unexcused absences and because she failedofzerate with the fadinding investigations.
Under United’s Rules of Conduct for union employesther of these constituted grounds for a
discharge. “It is well-established that an emp#gan be terminated forotations of valid work
rules that apply tall employees.” Pernice v. City of Chj.237 F.3d 783, 785 (7th Cir. 2001).
Lara-Woodcock, however, argues thaither reason was valid.

Lara-Woodcock claims that her absencesewsot “unexcused” because she could not
return to work when no appropriate accommodatiease made for her to express breast milk.
She points out that, under the lllinois Nursing MathAct, an employer must “make reasonable
efforts to provide a room or other location, in elggoximity to the work area, other than a toilet
stall, where an employee . . . can expressiilrin privacy.” 820 Ill. Comp. Stat. 260/15.

Under Title VII, United was required timeat Lara-Woodcock the same way it would
have treated her if she weretpoegnant. Discrimination agaires woman who is breast-feeding
may be actionable as sex discriminatid@®eeEEOC v. Houston Funding Il, Ltd717 F.3d 425,

430 (5th Cir. 2013). A number of courts have doded that an employer is not required to offer
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additional accommodations for breastfeeding undtde Vll or the PDA, beyond those offered
to other employees who need to tend to personal needs at &eek.e.g.Puente v. Ridge324

F. App'x 423, 428 (5th Cir. 2009(concluding that a breastdding mother who asked for
additional break time never “received less thanstatus quo” receideby all other employees);
Martinez v. N.B.C., Inc49 F. Supp. 2d 305, 310-11 (S.D.N.Y. 19F%jes v. Gilpin Ventures,
Inc., 960 F. Supp. 1487, 1491 (D. Colo. 1997) (coifertcases). But other courts have
concluded that a failure to accommodate a nursing mother can constitute pregnancy-based
discrimination. See, e.g.Martin v. Canon Business Solutioméo. 11 C 2565-WJM-KMT, 2013
WL 4838913, at *8 n.4 (D. Colo. Sept. 10, 2013)tAuse human physiology is such that one
only lactates as a by-product of pregnancy, @wurt has little difficulty concluding that
accommodation of the need to express breast radklily fits into a reasonable definition of
pregnancy, childbirth, or related medical conditiomss such, Plaintifé access to facilities to
express breast milk is relevant to whethefebdant discriminated agst her based on her
pregnancy.”) (internal citations and quotation marks omitted).

This court need not decide whethemdato what extent Uted was required to
accommodate Lara-Woodcock, however, becatige record demonstrates that United did
accommodate her needs for break time and a faailityhich to express bast milk. Her claim
that she would have to sit oam toilet seat to pump is na&upported by the record. The
bathroom/locker room made available to her hattbes. United statedahit would provide a
locking refrigerator and a lock on the door, and there is no evidence in the record suggesting that
it would not fulfill that promise. Lara-Woodcock did not base her refusal to return to work on
the fact that the lock had not been installed; she did not verify whether this had been done. The

record also shows that Lara-Wood&’s decision that ghcould not express dast milk at work
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was made unilaterally. There is no evidencat the made any attempt to negotiate a more
appropriate or comfortable solution to her nee#ather, she simply failed to report to work
when ordered to do so, then argued afterfdtt that she had nhdoeen appropriately
accommodated.

Because Lara-Woodcock’s absence from wods not authorized, United was justified
in dismissing her according to Rule of Conduct e Dormeyer v. Comerica Bank-lllinois
223 F.3d 579, 583 (7th Cir. 2000) (“[T]he Pregoga Discrimination Act does not protect a
pregnant employee from being diseged after her absence from weslen if her absence is due
to pregnancy or to complications of pregnanenless the absences of nonpregnant employees
are overlooked.”)Troupe v. May Dept. Stores C@0 F.3d 734, 738 (7th Cir. 1994) (“The
Pregnancy Discrimination Act requires the empldgeignore an employee’s pregnancy, but . . .
not her absence from work, unless the emplogeerlooks the comparable absences of
nonpregnant employees.”). Lara-Woodcock was rabfem work withoutauthorization, in
violation of the Rules of Conduct, and shegants no evidence that other United employees
were not discharged for similarly lengthy unauthed absences from work. Her failure to do so
dooms her claim that her termination was discriminatory.

B. Retaliatory Discharge
Lara-Woodcock claims that United terminatest in retaliation foher refusal to express

breast milk on a toilet. She contlnthat her refusal to do so was a refusal to abet United in its

o Lara-Woodcock argues in her response tihat requirement that she sign a waiver
releasing her claims as part thie settlement that would hageanted her a voluntary furlough

was also retaliatory. But this claim is not in her complaint, and the court deems any theory of
liability based on the waiver to be waived. lwsll established that gaintiff “may not amend

[her] complaint through arguments in [hdsrief in opposition to a motion for summary
judgment.” E.E.O.C. v. Lee’s Log Cabin, In&46 F.3d 438, 443 (7th Cir. 2008).
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violation of public policyand the lllinois Nursing Mothers Act. She claims that in terminating
her, United committed the tort of retaliatorgciarge, in violation of lllinois law.

As explained by the lllinois Supreme Coutie tort of retaliadry discharge “is an
exception to the general rule tlaat ‘at-will employment is termiable at any time for any or no
cause.” Blount v. Stroud904 N.E.2d 1, 9 (lll. 2009). To evail on a retalitory discharge
claim, a plaintiff must establish that she wasctarged “in retaliation for her activities,” and
“that the discharge violates aeak mandate of fmlic policy.” Id.

Lara-Woodcock argues that she was dischalgerhuse she refused to allow United to
disregard the requirements of the lllinois Nursing Mothers Act. That Act provides that an
employer must “provide reasonable unpaid krime each day to an employee who needs to
express breast milk for her infant child,” 80 Comp. Stat. 260/10,ral must “make reasonable
efforts to provide a room or other location, in elg@goximity to the work area, other than a toilet
stall, where an employee . . . can express her milk in privatyat 260/15.

The record in this case, however, sBothat—as explained above—United did not
discharge Lara-Woodcock “in retaliation for heriaties,” but rather for her unexcused absence
from work. Moreover, the dibarge did not violat¢he Illinois Nursing Mehers Act or public
policy, because the record shows that United made reasonable efforts to accommodate Lara-
Woodcock’s need to use a breast pump atkwoNothing in the record suggests that the
proposed accommodations would thave been sufficient tdlew Lara-Woodcock to continue
expressing milk for her childreriNor does the recorsupport Lara-Woodcéés contention that
she would have been requiredsibon a toilet seat in order tave any privacy. At deposition
Lara-Woodcock testified that she did not think ttathroom/locker room was sufficiently private

and sanitary, but there is no evidence that she raised those issues to United and attempted to find
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a more satisfactory accommada of her need to pump. United’s motion for summary
judgment is therefore granted aghe retaliatory discharge claim.
[Il. CONCLUSION
For the reasons explained above, United’s motion for summary judgment is granted in its

entirety. The clerk is directed to terminate this case.

ENTER:

I
JOANB. GOTTSCHALL
UnitedStatedDistrict Judge

DATED: November 20, 2013
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