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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LIBERTARIAN PARTY OF ILLINOIS, et al., )

)
Faintiffs, )
) No. 12-cv-02511
V. )
) JudgeAndreaR. Wood
ILLINOIS STATE BOARD OF ELECTIONS, )
etal., )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

The plaintiffs in this action for declatory and injunctive relief challenge the
constitutionality of the full slate requirement foew political parties se@kgy access to election
ballots in the State of Illinois he Libertarian Party of Illinois (ibertarian Party”), its chairman
Lupe Diaz, prospective candidate for Kabeunty Auditor Julie Fox, and Fox supporter John
Kramer (collectively, “Plaintiffs”) sued the memits of the lllinois StatBoard of Elections and
the Kane County Clerk (collectly, “Defendants”) after Fowas excluded from the Kane
County ballot for the November 2012 genegigiction because hertfi®n to run as the
Libertarian Party candidate for County Auditockad the required number of signatures and did
not list a full slate of candidates for her paRjaintiffs claim that the requirement under the
lllinois Election Code that, as a new politicaltyathe Libertarian Partgnust field a complete
slate of candidates at the coutgyel to gain access to the balaolates their rights under the
First and Fourteenth Amendments to the WhiBates Constitution. Now both Plaintiffs and
Defendants have filed motions for summary judgmear the reasons stated below, the Court

grants Plaintiffs’ motion (Dkt. No. 40)na denies Defendants’ motion (Dkt. No. 44).
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BACKGROUND

The relevant facts are undisputed. Foundelbir2, the Libertarian Party is an affiliation
of voters formed for the purpose of influemgipublic policy througla variety of means,
including running candidates for public offiaad disseminating the party’s views on policy
issues through its candidates’ campaigns. (DefpResPIl. Stmt. of Mat. Facts | 1, Dkt. No. 48.)
It is the Illinois affiliate of the national party by the same natake) Diaz is the chairman of the
Libertarian Party; Fox, who reis in Kane County, sought tarras the party’s candidate for
Kane County Auditor in the geral election held on Novemb@r2012; and Kramer, also a
resident of Kane County, soughtlie able to circulate Fox’s namation petitions and to vote for
her. (d. 11 2-4.)

Under the lllinois Election @de, an “established politicparty” is defined as “[a]
political party which, at the last election in argngressional district, dggslative district, county,
township, municipality or other fiocal subdivision ofdistrict in the State, polled more than 5%
of the entire vote cast within such terial area or potical subdivision.” [d. T 11 (citing 10 I
Comp. Stat. 5/10-2).) The Libertami&arty is not currently an ebteshed political party in Kane
County. (d. 1 10.) As a result, it must meet the requiretador a “new political party” seeking to
obtain access to the ballot at the local level. Qrah requirement is that it must submit a petition
“signed by qualified voters equaling in numinet less than 5% of the number of voters who
voted at the next preceding reguddection” in that political subdision. 10 Ill. Comp. Stat. 5/10-
2. Another is that it must file its nominationtien “not more than 141 but at least 134 days

previous to the day of such efien.” 10 Ill. Comp. Stat. 5/10-6.



At issue in this lawsuit is yet a thirdg@rement: that the new political party field a
complete list of candidates for all offices in the political subdivision in which it wishes to
complete. Specifically, as provided by the statute,

[a]ny [nominating] petition for the foration of a new pdlical party throughout

the State, or in any suchstlict or political subdivisin . . . shall at the time of

filing contain a complete list of candidates of such party for all offices to be filled

in the State, or in such district or galal subdivision as the case may be, at the

next ensuing election to be held[.]

10 lll. Comp. Stat. 5/10-2. This full slate requirement does pplydo candidates from
established political parties mdependent candidates. (Def. Re® PIl. Stmnt. of Mat. Facts
1 18, Dkt. No. 48.)

For the November 2012 election, Fox’s nomimatpetition to run as the Libertarian Party
candidate for Kane County Audrtoontained 618 signates and named her alone as a candidate
for office. (Def. Stmnt. of Mat. Facts { 9Bx. B, Dkt. No. 46.) On July 10, 2012, the Kane
County Officers Electoral Board stained an objection to Faxpetition. The board found Fox’s
petition deficient because (i) her 618 signatdiedisshort of the 6,543 that she was required to
obtain {.e., 5% of the total 0129,050 votes that werast in the precedingeneral election), and
(ii) her petition did not list a complete slatelatbertarian Party candidatdor all offices to be
filled in Kane County, which for that eleati included the Circuit Clerk, County Recorder,
States’ Attorney, County Coroner, County Bb&hairman, and Region&uperintendent of
Schools. (Def. Stmnt. of Mat. Facf{ 9, 10, 12 & Ex. B, Dkt. No. 46.)

On April 5, 2012, Plaintiffs filed this Vasuit asserting claims under 42 U.S.C. § 1983
against the lllinois State Board of Elections andnitkvidual members in their official capacities.

Plaintiffs alleged that the afppation of the filing deadline, ghature requirement, and full slate

requirement for new political parties at the lldeael unconstitutionally burdened their First



Amendment rights to associate for advancemettief political beliefs and to vote effectively,
and their Fourteenth Amendmerghts to equal protection and duecess of law. (Dkt. No. 1.)
After Defendants moved to dismiss Plaintiff¢aims, the Court issued a Memorandum Opinion
and Order dismissing the lllinois State Boardetdctions as a Defendabécause, as a state
agency, it is immune from suit under the ElaheAimendment. (Dkt. No. 22.) The Court also
dismissed Plaintiffs’ First and Fourteenth Angdment claims against the individual board
members to the extent those claims challengedilihg deadline. The Court held that Plaintiffs
constitutional claims could pceed against the inddual board members, however, finding that
“the [lllinois Election Code’s] complete slatequirement imposes a heavy burden on Plaintiffs’
voting and associational rightsathis not justified by the state’s regulatory interestsl”gt 17.)

Plaintiffs subsequently filed an amedd®mplaint naming Kane County Clerk John A.
Cunningham, in his official capacity, as an aiddial Defendant. (Dkt. Bl 26.) After discovery
was completed, the parties filed the cross-motions for summary judgment that are now before the
Court. (Dkt. Nos. 40, 44.) In their summary judgmmotion, Plaintiffs state that while they
originally sought relief from th signature and filingeadline requirements, they have abandoned
those claims and are now challenging only the full slate requirément.

DISCUSSION

Summary judgment should lgeanted where “the movant shows that there is no genuine
dispute as to any material fact and the movaanigled to judgment as matter of law.” Fed. R.
Civ. P. 56(a). In deciding such a motion, the Cexemines the record in the light most favorable

to the non-moving party, resolving all evidentiagnflicts in her favoand according her the

! Specifically, Plaintiffs state that they are no longeallenging the signature requirement and that in the
ruling on the motion to dismiss, the Court “concludieat the filing deadline was not unconstitutional.”
(Dkt. No. 40-2 at 2.)



benefit of all reasonable inferendéat may be drawn from the recof@bleman v. Donaho&67
F.3d 835, 842 (7th Cir. 2012).
l.

As an initial matter, Defendants contend tihé Court need not decide whether the full
slate requirement is constitutional in order to hasthis case. Instead, Defendants urge the Court
to follow the well-established prire of judicial restraint, whit counsels that a court generally
should avoid reaching a constitutional quasiif there is some other ground upon which to
dispose of a cas&ee Escambia Cnty., Fla. v. McMilla466 U.S. 48, 51 (19843ge also
Ashwander v. Tennessee Valley A2B7 U.S. 288, 347 (1936) (“[I]f a case can be decided on
either of two grounds, one invohg a constitutional question glother a question of statutory
construction or general law, the@t will only decide the latter.”Bhd. of Locomotive Eng’rs
and Trainmen v. Union Pac. R,B22 F.3d 746, 750 (7th Cir. 2008) (“[I]t is a fundamental rule
of judicial restraint that weught not to pass on questionscohstitutionality unless such
adjudication is unavoidable.”)rfiernal citation and quotation nka omitted). In this case,
Defendants ask the Court to decline to reghehconstitutional question and instead find that
Plaintiffs’ claims fail because Fox would have been excluded from the ballot anyway for having
an insufficient number of sigh&res on her nominating petition.

But while Defendants attempt to frame their argument as one of constitutional avoidance,
it is more appropriately considered as a stagadirgument. In essence, Defendants contend that
Plaintiffs did not suffer any injury as a resulttbé full slate requiremesince Fox was also ruled
ineligible to appear on the ballot for the ipgadent reason that she lacked the requisite
signatures. By this theory, however, anyori®@would be excluded from a ballot due to one

restriction would not be able thallenge that restriction withofitst demonstrating that they



satisfied, or at least could sdyisevery other requirement. Tlewv imposes no such condition. To
the contrary, Fox and her supportefsre not required to colleanysignatures for her

nomination petition (let alonthe full 6,452) as a prerequisti® challenging the full slate
requirementSee Nader v. Keift885 F.3d 729, 736 (7th Cir. 2004ofing that, in a case where
the plaintiff challenged severadstrictions imposed on indepemti@nd third-pey candidates,
“[t]here would be no question of his standing teksguch relief in advance of the submission or
even collection of any petitions™$epe als®Gporhase v. Nebraska, ex rel. Dougks8 U.S. 941,
945 n.2 (1982) (“Because of the reciprocity requirement of 8§ 46-613.01, appellants would not
have been granted a permit had they appliedfie. Their failure to submit an application
therefore does not deprive thenstanding to challenge tlhegality of the reciprocity
requirement.”);Stevenson v. State Bd. of Electi@®8 F. Supp. 547, 550 (N.D. Ill. 1986jfd

794 F.2d 1176 (7th Cir. 1986) (“The defendants in ¢hse suggest that the plaintiffs have no
standing because they have not sged at this late date theirtp®ns before the board and had
them rejected. But this gesture of formality is unnecessary.”).

Plaintiffs are harmed by the full slate regunent because it would prevent Fox from
appearing on the ballot with her chosen paffifiation regardless of whether she fulfilled the
other requirements. Indeed, one could imaginettieatact that Fox’s pdtons did not list a full
slate of Libertarian Party candiga might have deterred interadtsupporters who, aware of the
full slate requirement, were hesitant to sign waygieared to be an infirm petition. Thus, this
Court rejects Defendants’ sugtjes that it avoid theonstitutional issue by finding that Fox was
properly ruled off the ballot due to an insuffidierumber of signatures and proceeds to consider

the merits of Plaintiffs’ clain.

? Similarly, the fact that the November 2012 election has long since been decided does not render
Plaintiffs’ claims moot, as the ballot restrictionsytchallenge prevented Fox and the Libertarian Party



.

“The First Amendment, as incorporated agathe states by the&rteenth Amendment,
‘protects the right of citizens toand together in promoting amg the electorate candidates who
espouse their political views.l"ee v. Keith463 F.3d 763, 767-68 (7th Cir. 2006) (quoting
Clingman v. Beaveb44 U.S. 581, 586 (2005)). Thusstrictions imposed by a state on a
political party’s or candidate’access to the election ballot ynanpermissibly infringe on First
Amendment rights. In addition, ballot access restmdithat treat similarly-situated parties or
candidates unequally may violate the Fourteentleament right to equal protection of the laws.
Green Party of Tennessee v. Hargéfil F.3d 684, 695 (6th Cir. 2015) (finding that a ballot
access restriction that “imposagreater burden on minor partigshout a sufficient rationale
put forth by the state . . . viokd the Equal Protection Clausesge alscAnderson v. Celebrezze
460 U.S. 780, 786 n.7 (198@ubin v. Panish415 U.S. 709, 713-714 (1974).

In Burdick v. Takushi504 U.S. 428 (1992), the Supremeu@articulated the standard to
be applied when evaluating constitutibohallenges to ate election laws:

A court considering a challenge to a sklttion law must weigh the character and

magnitude of the asserted injury to thghts protected by the First and Fourteenth

Amendments that the plaintiff seeks to vindécagainst the preciseterests put forward

by the State as justifications for the burd®posed by its rule, taking into consideration

the extent to which those interests make @essary to burden thegphtiff's rights. Under
this standard, the rigorousnedsour inquiry into the propety of a state election law
depends upon the extent to which a chakehgegulation burdersrst and Fourteenth

Amendment rights. Thus, as we have recognizlen those rights are subjected to severe
restrictions, the regulatiomust be narrowly drawn to advance a state interest of

from appearing on the ballot and continue to reisthie political activities of potential new parties and

their membersLee v. Keith463 F.3d 763, 767 (7th Cir. 2006ge alsdtorer v. Brown415 U.S. 724,

737 (1974) (“The . . . election is long over . . . big ttase is not moot, since the issues properly presented,
and their effects on independent candidacies, will paasisite . . . statutes are applied in future elections.
This is, therefore, a case where the controversy mstapf repetition, yet evading review.”) (internal
guotation marks and citations omittel)jslov v. Rednour226 F.3d 851, 858 (7th Cir. 2000) (holding

that, even though the date of the primary in whiehghaintiffs desired to participate had long since

passed, because the ballot access restmiati issue was still in force with respect to future elections “this
case is capable of repetition yet evading reviekgcagnized exception to the mootness doctrine”).



compelling importance. But when a state gtetlaw provision imposes only reasonable,

nondiscriminatory restrictions upon the Firstdd&ourteenth Amendmenights of voters,

the State’s important regulatoirterests are generally sufficieio justify the restrictions.
Id. at 434 (internal citationand quotations omittedyee also Harget791 F.3d at 693 (applying
the test established BurdickandAndersonin an equal protection chatige to ballot restrictions
for minor parties)Lee 463 F.3d at 767-68 (applying tBerdick standard to conclude that certain
restrictions on ballot acee for independent candidates combiteegeverely burden the First and
Fourteenth Amendment right$ candidates and voters).

In Illinois, new political parties are permittéalform and obtain access to the ballot at the
local level. There are, howeveertain restrictions with whichew political parties must first
comply in order to do so. New political parti@sist submit a nominating petition 134 to 141 days
prior to the upcoming election thists candidates for all officde be filled at the upcoming
election and has been signed by at least 5&eohumber of voters who voted at the next
preceding regular election. 10 Ill. Comp. Stat. 521®/10-6. In contrast, established political
parties do not need to run candidates for all officeke local election. Ithis respect the lllinois
Election Code places a burden oa first and Fourteenth Amendnteights of new parties, their
candidates, and their supportersjshhis not shared by establishealties, their candidates, and
their supporters.

Defendants contend that the full slate requimgtnpeotects the legitimatstate interest of
ensuring the existence of sufficient support to geichentification as a party. But there must be
some logical relationship between the assestatd interest and the burden imposed upon the
constitutional rights of thosesking to appear on the ball8ummers v. Sma5 F. Supp. 3d
556, 564 (N.D. Ill. 2014). Perhaps a new party’s gbib list candidates for every open position

in the upcoming election tends to indicate éltestence of a wellegpported party, but the



signature requirement (no longgrallenged here) also sertbat purpose and does it better.
While the signature requirement demands a nety pashow public syport roughly comparable
to that of an established party, “adding mcaedidatedo the mix does not show that more
support exists among the electoratd.”(emphasis in original).

Defendants also argue that the full sk&tguirement serves the state’s interest in
preventing factionalism and pargplintering. It is unclear, howevdrpw it serves those interests.
Again, the signature requirement would seem better suited to prevent factionalism and party-
splintering, as members of a newipeal party would have an intest in joining forces with
similarly-minded individuals to gather thegrgsite signatures. In addition, the full slate
requirement would not prevent two new parégpousing the same political ideology from filing
nominating petitions under different party namath full slates on each petition. Additionally,
and importantly, the lllinois ElectitoCode requires all candidates &oparticular party to appear
on the same nominating petition, which woptévent overlapping cardhtes or tickets.

That the full slate requiremeis ill-suited to achieve the goals espoused by Defendants is
further demonstrated by the potential for uemted consequences. Requiring a new political
party to field candidates for each and every posgmthat it can appear on the ballot for even
one position could encourage new partiesrilist strawmen candidates—who may be
uninterested or unqualified to run for their desiga positions—just to fill empty slots. The fact
that a new party does not have a viable candidgbet forward for County Coroner, for example,
does not indicate much about the strengttinefparty’s overall support or its legitimacy.
Moreover, as another judge in tidsstrict recently pointed ouin some cases a new party might
be required to run a candidate for a positmwhich that party is ideologically oppos&ke

Smart 65 F. Supp. 3d at 563 n.3 (pointing to Lieuter@avernor as an example of a political



office in lllinois that some new parties migbppose filling as a mattef principle). The
suggestion that a full slate of caddies serves as an indicatoagbarty’s legitimacy is further
weakened by the fact that even establishetigsairequently fail to field candidates for every
position on the ballotyet the Illinois Election Code does nostict their access to the ballot as a
result.

Defendants place a great deal of emphasis@fattt that “only a small number of states
are as generous as lllinois in permitting new political party formation at the local level.” (Def.
Reply at 4, Dkt. No. 55)There are at least nine states, including lllinois, that allow new political
parties to access the ballot at the local le®&l.Sur-Reply at 1, Dkt. No. 57-1.) Defendants’
observation might support the corsilon that Illinois is not requickto allow new party formation
at the local level, but it doe®t relieve the state from its obligation, once it determines to
establish a process for party formation and partimpaat the local level, to do so in a way that
comports with the constitution. Once new political parties are permittedsaiccthe ballot at the
local level, there is no reason to permit the stantt severe restrictions that are not narrowly

tailored and do not advancempelling state interests.

*The Court provided examples in the MemorandDpinion and Order dated September 5, 2012

addressing Defendants’ motion to dismig&edDkt. No. 22 at 12-13.) More recent ballots demonstrate

that the previously-cited examples were not nagr@malies. For example, the 2014 General Election

ballot for Kane County listed no Democratic Paréydidate for County Clerk, County Treasurer, or

County Board Member for Districts 9, 13, 15, or a@d no Republican Party candidate for County Board
Member for Districts 1, 3, 7, or 17.
http://kanecountyelections.com/Candidatesifidates.aspx?ElectiD=6&PartyCode=NP&L andkist

visited February 23, 2016). The Court takes judicial notice of information available to the public about the
Kane County ballotSeeDenis v. Dunlap330 F.3d 919, 926 (7th Cir. 2003) (taking judicial notice of
information found on the website of a government agency).

* Defendants rely on the deposition testimony of RichEiiger, a witness who also submitted an affidavit
for Plaintiffs regarding the legislative history of the lllinois full slate requirement (Dkt. No. 40-3). Winger
is a member of the Libertarian Party in Califorara has been the editor of a newsletter called Ballot
Access News since 1985. (Dkt. No. 46-3 at 6, 11ng&i has also testified as a witness in a number of
election law cases. (Dkt. No. 40-4.)

10



Finally, Defendants point to prior cases frilmois state courts and this District Court
upholding the full slate requiremeisee Socialist Workers Party of lllinois v. Ogil\e&7 F.
Supp. 109, 113 (N.D. Ill. 1972) (finding no First Anglament violation for failing to certify a new
political party with no fll slate of candidatesReed v. Kuspe607 N.E.2d 1198, 1202 (lll. 1993)
(noting that the statute is “umdbiguous” in requiring a new parto “disclose candidates for all
available positions”)Green Party v. Henrich8822 N.E.2d 910 (lll. App. Ct. 2005) (finding the
full slate requirement did not violate dpeocess and equptotection rights).

Notably, the lllinois appellate court kenrichs whose opinion addressed the full slate
requirement in the most detail of the casesicitkd not consider certain arguments before the
Court in the present case that nailé in favor of finding the full slate requirement to be a severe
burden. FirstHenrichsdid not address the signature requirement for new political parties and
whether that would be a reasonable means ohbavinew party show “that it is able to muster
support in the communityHenrichs 822 N.E.2d at 447. Second Henrichs the court noted
that the full slate requirement dorot prevent any individualdm running, since they would be
able to run as independenis. This conclusion, however, fails tmldress the significance of
political party membership. As explained by ®eurt in response to Defendants’ motion to
dismiss in this case, “[p]olitical party mesnship and independecandidacy ‘are entirely
different and neither is a satisfactory substifotethe other.” (Mem. Op. at 11, Dkt. No. 22
(quotingStorer v. Brown415 U.S. 724, 745-45 (1974)).

Plaintiffs also correctly point out thatelearlier cases were decided at a time when
independent candidate petitionglia be filed six months eartighan new party petitions. (Pl.
Mot. for Summ. J. at 7-8, Dkt. No. 40-2.) Thd &late requirement therefore served the purpose

of preventing independent candidates from cngdtsham new parties tvoid the earlier filing

11



deadline.” (d. at 8.) As a result of thBeventh Circuit’s decision ibee v. Keith463 F.3d 763
(2006), the petition deadlines were made idenfmahew parties anchdependent candidates.
The rationale for needing a separate full slaggirement for new parties therefore diminished
substantially after that point.

lllinois is the only state with a full slatequirement. Despite Deafdants’ arguments to
the contrary, the Court finds it meaningful tiat of 49 other states and the District of
Columbia—with their wide variety of approachedocal and state eleois—none have seen fit
to impose a comparable requirement. Becausieeo€Court finds that the full slate requirement
imposes a severe burden on the First and Fouhtdenendment rights of new parties and their
supporters, and that the requirement is not narrowly tailored and does not advance a compelling
state interest, the Court grants summary judgment in favor of Plaintiffs.

CONCLUSION

Accordingly, the reasons disgsed above, the Court findsitithe full slate requirement
for new political parties under the lllinois Elecati€ode violates the First and Fourteenth
Amendments to the United States Constitution ofaite and as applied to Plaintiffs in this case.
Accordingly, Plaintiffs’ motiorfor summary judgment (Dkt. Nd0) is granted and Defendants’

motion for summary judgmeDkt. No. 44) is denied.

ENTERED:

Dated: February 24, 2016

Andrea R. Wood
United States District Judge
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