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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DARLENE SHEILS

Plaintiff,
V.

GATEHOUSE MEDIA INC,
GATEHOUSE MEDIA SUBURBAN
NEWSPAPERS, ING.and

SHAW SUBURBAN MEDIA GROUP,
INC.,

Case No01:12cv-02766

Judge John W. Darrah

N N N N N N N N N N N

Defendans.

MEMORANDUM OPINION AND ORDER

Plaintiff, Darlene Sheildiled a Gomplaint against DefendanGateHouse Media, Inc.
(“GateHouse Media"and Gatelduse Media Suburbasewspapers, In¢:'GateHouse
Suburban’and together with GateHouse Media, “GateHouse DefendaatsApril 16, 2012,
allegingfive counts: unlawful conduct and retaliation in violatiorthed Family and Medical
Leave Act(Counts | and Il)violation of the Fair Labor Standards Act, 29 U.S.C. §&0d8eq.
(Count Il); violation of the lllinois Minimum Wage Law, 820 ILCS 10%tiseq(Count IV),
and retaliatory discharge in violation of lllinois common @ount V) Plaintiff amended her
Complaint on March 14, 2013, to add Defendant Shaw Suburban Media Groyj5thae”) as
a successor to GateHouse Suburb@km. Compl. T 15.)

Shawmoved for summary judgment on May 10, 2013, clainsimgcessor liability
should not be imposed up@n The Motion has been fully briefed.

BACKGROUND
Local Rule 56.1(a)(3) requires a party moving for summary judgment to provide “a

statement of material facts as to which the moving party contends thereasuioggissue . . " .
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Local Rule 56.1(b)(3) requires the nonmoving party to admit or deny each factual stateme
proffered by the moving party and concisely designate any materialfatestablish a genuine
dispute for trial. See Schrott v. BristdMyers Squibb Cp403 F.3d 940, 944 (7th Cir. 2005).
Failure todisputeany factan anopponent’s statement in the manner dictated by Local Rule 56.1
deems those facts admitted for purposes of summary judgi@enith v. Lamz321 F.3d 680,

683 (7thCir. 2003). Local Rule 56.1(b)(3)(C) further permits the numant to submia

statement “of any additional facts tmatjuire the denial of summary judgment .. . .

To the extent that @sponse to statement ofnaterialfact provides only extraneous or
argumentative information, this response will not constitute a proper denial otthenfd the
factis admitted. SeeGrazianov. Vill. of Oak Park401 F. Supp. 2d 918, 937 (N.D. Ill. 2005).
Similarly, to the extent that a statent of fact contains a legal conclusion or otherwise
unsupported statement, including a fact which relies upon inadmissible hesardag, fact is
disregarded Eisenstadt v. Centel Cordl13 F.3d 738, 742 (7th Cir. 1997).

The followingfacts' aretaken from the parties’ statements of undisputed material facts
submitted in accordance with Local Rule 56Hlaintiff alleges shevorked forthe GateHouse
Defendantéand their predecessors from November 1993 until her termination in February 2011.
(Id. 1 1.) GateHouse Suburban, based in Downers Grove, lllinois, is a grawertfy-two

weekly newspapers in Chicago’s western suburbs; Plaintiff was working Rotineers Grove

! Admitted Statementsf Material Facts by Shaw are designated as “Def.’s SOF,” with
the corresponding paragrapferenced; Plaintiff's Additional Admitted Statementsviaterial
Facts are designated as “Pl.’s SOF,” with the corresponding paragragmcetk

2 Although Plaintiff alleges the GateHouse Defendants together contradi¢erths and
conditions of her employment and were her employers, jointly and individually, thespagtee
that GateHouse Media’s status as Plaintiff’'s employer, either jointhdoridually, is a disputed
issue of material fact. (Pl.’s SCR2.)



location when she was terminated. (Def.’s SOF GajeHouse Media, headquartered in
Fairport, New York, is a national publishing company that operates locadéd lpaisit and
online media (Id. 1 6.) Alternative to GateHouse Media’s disputtatus as Plaintiff's
employer GateHouse Media accepts suscediability for any lability incurred by GteHouse
Suburbarin this matter (Id.)
Plaintiff's Allegations Against GateHouse Defendants

Plaintiff underwent surgery in early 2011 and took time off work on FMLA leave to
recover. (Pl.’s SOF 1 3.) While on FMLA leave, Pldfigimanager, Carol Gilbert, notified
Plaintiff that her departmefivas undergoing a ‘reorganization’ and that all current employees
in the department had to apply for nine available positiorid.] Accordingly, Plaintiff applied
for two positions, Senior Production Coordinator and Ad Traffic Coordinator, but was not
selected for either positionld( 11 45.) After the departmental reorganizatiand while still on
FMLA leave, Plaintiff was firedn Febrary 17, 2011. I¢l. 1 6.) Plaintiff allegeshefiring
interfered with and was in retaliation for her exercising her rights undeMhé Bnd the
lllinois Workers’ Compensation Act.ld.) Additionally, Plaintiff claims she was denied
overtime compensation in violation of the FLSA and the IMWId.) (

Shaw’s Acquisition of GateHouse Suburban

On October 1, 2012, Shaw acquired GateHouse Suburban from GateHouseMadia
asset purchase that did not include GateHouse Suburban’s liabilities. (Ddf.%¥]SE8.) Shaw
paid GateHouse Medidirectly, which retained the proceeds of the sal@. 1(8.) Pursuant to
Shaw’sacquisition of GateHouse Suburban, Plaintiff added Shaw as a defendant only under the
theoryof successor liability anttloes not contend Shaw personally undertook or was involved

in any of GateHouse Suburban’s alleged improper condulet.’J {.) Shaw was aware of
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Plaintiff's initial Complaint filed against the GateHouse Defendeauisn it acquired GateHouse
Suburban. I¢. 1 9.) Afterpurchasing GateHouse Suburban, Shaw substantially continued
GateHouse Suburban’s business operations, including lsewventytwo of GateHouse
Suburban’s employeesld(; Pl.’'s SOF { 8.)Oneof theGateHouse Suburban employé@®d
by Shawwas Lynn Adamo, who was selected over Plaintiff for the Senior Production
Coordinator position during Plaintiffformerdepartment’s reorganization. (Pl.’'s SOF |1 5, 8.)
Because Shaw purchased all of GateHouse Suburban’s assets, GateHous@a &uhoirba
capable of satisfying any judgment rendered againgbDief.’s SOF § 11.) GateHouse Media,
however, possesses assets, newspaper properties, and employment opportunities akin to
Plaintiff's former position. Ifl.) Specifically, GateHouse Media currently employs half of the
members of Plaintiff’'s departmetwho survived the 2011 reduction in force.ld.y While
GateHouse Media has not and is not attempting to escape its own lialalgseeito indemnify
Shaw“for all claims against Shaw arising prito and out of the acquisitigaf GateHouse
Suburban] . . . [and] for all fees, costs, and damages Shaw inclasf’10.)
LEGAL STANDARD

Summary judgment is proper if the pleadings, the discovery and disclosuralmnater
on file, and any affidavits show that there is no genuine issueaay tmaterial fact and that the
movant is entitled to judgment as a matter of law. Fed. R. Civ. P. 56. The moving party bears
the initial responsibility of informing the court of the basis for its motion anatiigeng the
evidence it believes demonstrates the absence of a genuine issue of matefalédek Corp.
v. Catretf 477 U.S. 317, 323-24 (1986). If the moving party meets this burden, the nonmoving
party cannot rest on conclusory pleadings but, rather, “must present sufficiencevidesbw

the existence of each element of its case on which it will bear the burden atSadktz v.
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Jewel Food Store$7 F.3d 591, 596 (7th Cir. 1995) (citiMptsushita Elec. Indus. Co. v.
ZenithRadio Corp, 475 U.S. 574, 585-86 (1986)). A mere scintilla of evidence is not enough to
oppose a motion for summary judgment, nor is a metaphysical doubt as to thel faatsria
Robin v. Espo Eng’g Corp200 F.3d 1081, 1088 (7th Cir. 2000). Rather, the evidence must be
such “that a reasonable jury could return a verdict for the nonmoving p&ugh v.
City of Attica, Ind, 259 F.3d 619, 625 (7th Cir. 2001) (quotigderson v. Liberty Lobby, Inc.
A77 U.S. 242, 248 (198p)

In considering a motion for summary judgment, the court views the evidexrlghin
most favorable to the nonmoving party, drawing all reasonable inferences in the nonmoving
party’s favor. Abdullahi v. City of Madisogm23 F.3d 763, 773 (7th Cir. 200®)ting Anderson
477 U.S. at 255). The court does not make cii@glideterminations or weigh conflicting
evidence.ld.

ANALYSIS

Shawmoves for summary judgment tre issue of its potential successor liability for the
alleged miscondudy the GateHouse Defendants. Slagueghat no genuine issues of
materialfact exist and thaisaninnocent purchaser, Shaw should not be dragged into this
litigation when GateHouse Media, a true party in inteisghe proper party to provide arsfief
to Plaintiff.

The Doctrine of Successhbiability

When one company purchases the assets of another company, deciding “whether or not
[the purchaser] acquires [the seller’s liabilities] is the issue of sundessility.” Teed v.
Thomas & Betts Power Solutions, L.L.Z11 F.3d 763, 764 (7th Cir. 2013). The standard

followedin most American jurisdictions is the purchaser “does not assume the digltslittes
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‘even if all the assets are transferred by the sale so that in effect the entiesgbsis been sold,
and the purchaser intends to continue it as a goingeen.”™ In re Sulfuric Acid Antitrust Litig.
743 F. Supp. 2d 827, 862 (N.D. IIl. 2010) (quotEEOCYV. GK-G, Inc, 39 F.3d 740, 747 (7th
Cir. 1994)). However, in instances involving alleged violations of federal labor or emgrby
statutessuch as the FMLA or the FLSA in this action, “courts relax the doctrine somewhat,”
Trusteef Chi. Plastering Inst. Pension Trust v. Elite Plastering, 6063 F. Supp. 2d 1143,
1148 (N.D. lll. 2009) (citations omitteddnd “a federal common law standard of sgsoe
liability is applied that is more favorable to plaintiffs . . .Téed 711 F.3d at 764.

To succeedShaw must show that there is no factual dispute that the underlying purpose
for applying successor liability is not presenthis case.The emphasis on protecting the
rights of employees, and the Seventh Circuit has “found the imposition of succaissity to
be appropriate in those cases where the vindication of an important federahgfamlicy has
necessitated the creationasf exception to the common law rul&Jjpholsterers’ Int’l Union
Pension Fund v. Artistic Furniture of Pontig@20 F.2d 1323, 1327 (7th Cir. 1990), whereas
“workers will often be unable to head off a corporate sale by their emploged ait
extinguishinghe employer’s liability to them.Teed 711 F.3d at 766. Thusuccesorliability
is favored if it enableBlaintiff to vindicate her ghts under the FMLA and the FLSA.
Successor liability may be appropriate depending on the following questicat oflf) the
successor had notice of the lawsuit against tadegmessoir(2) the predecessor could have
provided the relief sought before the sale; (3) the predecessor could providesfrsought
after the sale; (4) the successor can provide thef sglught; and (5) there is substantial
continuity between the business operations of the predecessor and the sutdesis865-66.

Thesefactors arenot strict elements, for “in light of the difficulty of tlseiccessorshiguestion,
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the myriad factual circumstances and legal contexts in which it can arisieaaiosence of

congressional guidance as to its resolution, emphasis on the facts of each casseasst
especially appropriate.Chi. Truck Drivers, Helpers and Warehouse Workers Union (Ifndep.
Pension Fund v. Tasemkin, In69 F.3d 48, 49 (7th Cir. 1995) (quotiHgward Johnson Co. v.
Detroit Local Joint Exec. Bd417 U.S. 249, 256 (1974)).
Genuine Issues of Material Fact as to Shaw’s Successor Liability

Although the successor liability factors outlinedlgedare not necessarily dispositive,
Shaw“does not dispute the successorship elements . . . are met here.” (Def.’s Replylas
admission is corroborated by the admitted statements of factsHeoparties. $eeDef.’'s SOF
19, “Defendants do not dispute Shaw was aware of Sheils’ lawsuit at the timewofjtition.
... Shaw does not dispute that they substantially continued the prior business operations of
GateHouse Suburbgnd. I 11, “GateHouse Suburban no longer possesses assets to satisfy any
judgment . ...”). Shaw’s admissions strongly underrigmotionand create genuine issues of
material fact in this caséAs the Seventh Circuit has explained, “h@h the successor company
knows about its predecessor’s liability, knows the precise extent of thatyiadnid knows that
the predecessor itself would not be able to pay a judgment obtained against it, L thgopoes
should be in favor of successor liabilityMorth v. Tyer276 F.3d 249, 261 (7th Cir. 2001)
(quotingEEOC v. Vucitech842 F.2d 936, 945 (7th Cir. 1988ge alsd_aborers’ Pension Fund
v. Lay-Com, Inc.455 F.Supp.2d 773, 781 (N.Dl. 2006)(“[s]uccessor liability applies when
there is substantial continuity the operation of business and the successor had notiae of th
claim against the predeces§orev’'d on other groundss80 F.3d 602 (7th Cir. 2009).

Despite its admission of fagtShawargues that it is an innocent purchaser who was not

an actor irthe alleged improper conducthd Seventh Circuit hascognizedhat it is “grossly
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unfair, except in the most exceptionakcimstances, to impose successor liability on an innocent
purchaser . . . when the successor did not have the opportunityedot piself by an
indemnification clause in the acquisition agreement or a lower purchase pvuasikiwvamba v.
ESSI, InG.760 F.2d 740, 750 (7th Cir. 1985). However, in this case, Shaw has not
demonstrated, for purposes of summary judgment, that inequity or unfairness wotlttaesul
the imposition of successive liabiljtsather, Shaw negotiated with GateHouse Media regarding
the asset purchase of GateHouse Suburban such that GateHouse Media wouldUatiyntract
indemnify[] and will continue to indemnify Shaw for all fees, costs, and damagesishas.”
(Def.’s SOF 1 10.)Therefore, as Plaintifiotes Shaw’s remedy for successor liability is already
in place in the form of the indemnification agreement it negotiated with GateHadia.M
Shawalsoargues that GateHouse Media is the true defenidadtaintiff’'s claimsand points to
GateHouse Media’s status aswuccessor to GateHouse Suburban. (Def.’'s SOF H@never
Shaw cites no autity or facts that because GateHouse Mexiey bea sucessoy Shaw should
be released.

Summary judgment is improper where genuine disputes of material facts exsts,ih
the evidence is such that a reasonable jury could return a verdict for the nonmoywirig part
Anderson477 U.S. at 248Shaw hadailed to carry its burden to show that there is no genuine

issue of material fact as to successor liability. Therefore, summary judgrmenbe denied.



CONCLUSION
Shawhas failed to demonstratieat no genuine issue of material fact exists regarding its
successor liability.Therefore, inight of the foregoing analysis, Defendant’s Motion for

Sumnary lidgment [36] is denied.

Date: Septembef9, 2013 @’A /’JZ’U"IL“

HNW DARRAH
Unlted States District Court Judge




