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Pending before the court are defendafth Third Bank’s motion to dismes (which was pending at the time|of
removal, and can be found@kt. No. 1, Ex. C) and plaintiff Shameka Brown’s motion to remand the case to
state court [13]. Those motions are unadvisement. After reviewing the motions and the applicable law, the
court has determined that an evidentiary hearingaessary. That evidentiary hearing is set for 10/16/12, gt 10
am. A status report is set for 10/9/12, at 9 am. The counsel who will participate in the evidentiary hearing al
requested to attend the 10/9/12 status report. The parties are encouraged to discuss settlement.

M| For further details see text below.] Docketing to mail notices

STATEMENT
BACKGROUND

On June 29, 2011, plaintiff Shameka Brown filed a retaliatory discharge complaint in the Circujt Court
of Cook County against her former employer Fifth THehk, alleging that Fifth Third Bank terminated heff in
violation of the lllinois Human Rights Act,75 ILCS 5/2-102, and state common la8ee(Dkt. No. 20, Ex. A.
Brown had been an employee at the DeerfieldkBay Center Branch at 240 Skokie Blvd. in Northbrgok,
lllinois, which is run by Fifth Third Bank. (Dkt. No. 33 1 1).

Fifth Third Bank apparently learned of the suit from satier source and filed an appearance in state colirt on
February 6, 2012.1¢d.) Thereafter, on February 13, 2012, FifthirdhBank filed a motion to dismiss the
complaint. (Dkt. No. 1., Ex. C.) The motion to dismisstended, first, that the complaint should be dismigsed
for lack of diligence in service of process undendls Supreme Court Rule 103(b). Second, it contende(j that
Brown filed the wrong document when she attempted téHfdecomplaint in the state court record. Accorging
to Fifth Third Bank, the first page and the prayarrigief of the document Brown filed reference Brown's
complaint against Fifth Third Bank, but the interveningosiges refer to an unrelated lawsuit that never mejption
Brown. (Dkt. No. 1, Ex. C., at 2.) HiftThird Bank attached a copy of that document, which the court will|refer
to as the “Wrong Complaint,” to its motion. (Dkt. No. 1, Ex. C, Ex. A.)

Although Fifth Third Bank asserts that Brown nepasperly served the summons and complaint cH‘n it,

In its response to Fifth Third Bank’s motion to dissp Brown disputed thiactual premise of both ¢f
Fifth Third Bank’s arguments. First, Brown attached¢haffidavits from its process server, Lisa Connglly,
indicating that Brown served HiffThird Bank on September 27, 2011. (Dkt. No. 1, Ex. E, Exs. B-D.) Cornolly
states that she first attempted to serve Fifth TBénak at the Deerfield Banking Center Branch on July 29, 2011,
but was turned away by the receptionist and told thanslst serve Fifth Third Bank at its registered agent,
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STATEMENT

lllinois Corporate Service Co. (“CSC”), at 801 Adlai Stegon Drive in Springfieldllinois. (Dkt. No. 1, Ex
E, Ex. D.) After obtaining an alias summons, she thirte alias summons with the receptionist at CS{ on
September 27, 2011.

Second, Fifth Third Bank attached a copy of anotivenplaint which refers to Brown throughout (gnd
which the court will refer to as the “Correct Comptginand asserted thatehCorrect Complaint had befn
served on Fifth Third Bank and was the only complaint in the state court record. (Dkt. No. 1, Ex. E, Bk. A.)

After receiving a copy of Brown’s response on iNpl, 2012, Fifth Third Bank asserts that it learfjed
from the Correct Complaint that the amount in controversy exceeded $75,0000. (Dkt. No. 1 {1 6-7.)(|Becau
Fifth Third Bank is an Ohio corporation and Brown igt&zen of lllinois, Fifth Third Bank then removed the
case to federal court on the basis of diversityitifenship on April 23, 2012. (DkiNo. 1.) While in feder
court, the parties completed the bmefion Fifth Third’s motion to dismissSde Dkt. Nos. 8, 23, 29.) Ijp
addition, on May 23, 2012, Brown filed a motion to remamdctiise to state court on the procedural ground that
Fifth Third Bank removed the case outside of the 30-day time limit allowed by 28 U.S.C. § 1446(b).

Both Fifth Third’s motion to dismiss and Brown’s motion to remand are currently pending befpre the
court. Although the parties have twiefed Brown’s motion to remand, désposition turns on the same factpial
guestions that have been extensively briefed in reladitre motion to dismiss. Both motions are thereforelfripe
for decision, except that factual issues exist that can only be resolved through an evidentiary hearing.

ANALYSIS

Under federal law, a defendant in state court maywem case to federal court only if it files the nofice
of removal in federal court “within 30 days after tieeeipt by the defendant, thugh service or otherwise, |pf
a copy of the initial pleading setting forth the claimrelief upon which such action or proceeding is baged.”
28 U.S.C. § 1446(b). According to Brown, Fifth ThBdnk was served with the complaint on Septembeff 27,
2011, so the removal on April 23, 2012, was outside the $0htd. In response, Fifth Third Bank raise§ a
number of objections to the sufficiency of processluiding a competing affidavit from Andrew Gachaiyd, a
Customer Service Specialist at CSC, contesting Connaligtement that she served a summons on Fifth [[hird
Bank at CSC on September 27, 2011. (INd. 33, Ex. F {1 7-8.) Because #leged service occurred beffre
removal, the court applies state procedurlsto determine the sufficiency of procdRemo v. Gulf Sream
Coach, Inc., 250 F.3d 1119, 1122-1123 (7th Cir. 2001) (state procedural rules apply to determine whethe
defendant was timely served before removal).

Resolving the factual dispute between Gachaiy&Connolly requires an evidentiary heareg. Sate
Bank of Lake Zurichv. Thill, 497 N.E.2d 1156, 1163 (lll. 1986) (“[Aaffidavit of service igvidence which may/
be overcome only by a contradictory affidavit or persoestimony. Thus, the defendants’ challenge td|the
service in the present case and the filing of the afislaf the process servers in response to this challenge
created an issue of fact as to the service which siave been resolved by the circuit court.”). That ma)}le not
be necessary, however, because even assuming Conaotlgisnt to be true, her service on Fifth Third wag not
proper.

The proper defendant in this case is “Fifth @H#rank,” the operator of éhDeerfield Banking Centgr
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is addressed to “Fifth Third Asset Management” (Dki. B2, Ex. A), a wholly ownesubsidiary of Fifth Thirg
Bank (Dkt. No. 33, Ex. B). CSC is the registered ageniith Third Asset Managemein lllinois, but is no
the registered agent for Fifth Third Bank. (Dkt. Nof$34, 11.) Accordingly, Connolly attempted to serve F
Third Bank by serving the registered agent of its wholly owned subsidiary.

does not render the subsidiary a proper aigeiservice of process upon the pareRyshal v. Ulbeco, Inc., 338
N.E.2d 209, 212 (lll. App. Ct. 1975). Instead, lllinois cowvik disregard corporat formalities only “[w]here
the facts indicate that one corporation so controlsaffaérs of another corpotian that the two entities a

and Fifth Third Asset Management as the same entity.

Instead, Brown contends that 735 ILCS 5/2-616(d) authorizes service on a corporation thr
until January 1, 200Zee 2001 Ill. Laws 116. Even the older versiortloé statute is irrelevant, however, f
addresses only the relation back of an amended complaitie requirements for service. Accordingly, ser
on Fifth Third Bank’s subsidiary was insufficieio effectuate service on Fifth Third Bank.

Fifth Third Bank thus did noeceive the Correct Complaint on September 27, 2011. The removal §
however, requires that the notice of removal belfilgithin 30 days after #areceipt by the defendatttiyough
serviceor otherwise,” of the complaint. 28 U.S.C. § 1446(b) (enasis added). If FiitThird Bank had acce

To decide when Fifth Third Bank gained access t€tireect Complaint, however, the court must res

the court required Fifth Third Bank foe a certified copy of the state court record. (Dkt. No. 19.) The
document in the certified state court record is the€td Complaint, stamped June 29, 2011, at 4:35 p.m.

subsidiary. The language that Brown cites, however, cinm@sa version of that statute that was effective %nly

to the Correct Complaint from some other sourcegfioee, the 30-day clock began to run at that momerjt.

Branch. (Dkt. No. 33 { 1.) The summons that Conrsallys she served on CSC on September 27, 2011, hoyvever,

ifth

lllinois law establishes, however, that “[tjhe meaetfthat a corporation is owned by another corpordtion

e

essentially one.ld. at 213. Here, Brown presents no facts indngathat the court should treat Fifth Third Bgnk

pugh it

it
ice

tatute,

bS

Dlve

the dispute between the parties about which comphastfiled in the state court record. Following remaoyal,

first
Dkt.

No. 20, Ex. B.) Moreover, the Wrong Complaint never appears as a pleading in the state courtldg
Normally, federal courts presume state court records are sufficiently reliable to be judicially

which certain actions were taken or were requirdzettaken in the earlier state-court litigation—facts re
ascertainable from the public court recardl not subject to reasonable disputéd&nsonv. CSC Credit Servs.,
29 F.3d 280, 284 (7th Cir.1994) (finding public court documents judicially noticeable).

Here, however, Fifth Third Bank’s attorney has submatedffidavit asserting that she checked the
court record before filing her appearance on February 6, 2012, and that the Wrong Complaint wag

certified state court record revealed that the Coechplaint had been filed in the record on June 29,
According to her statement submitted with the certified state court record on June 21, 2012:

When Fifth Third’s counsel was @bhing the certified copies [of the state court record], one other
pleading was missing from the court file: the compl&ifth Third has referred to as the “Initial”
Complaint [aka the Wrong Complaint] was not ie 8tate court file. This was the first time, in

rd. (
d.

Ennengav. Starns 677 F.3d 766, 773-74 (7th Cir. 2012) (“Here, the court took judicial notice of the dates on

dily

tate
the on

complaint in the state court recor(Dkt. No. 9, Ex. G 11 2-3.) She persisteith that assertion even afteri[l)e
11.
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the several occasions in which Fifth Third lookethatstate court file, that the Initial Complaint
was not in the file.

(Dkt. No. 20 1 4.) On the other hand, Brown’s attorsigymitted a conflicting affidavit indicating that the oply
complaint he ever filed was the Correct Complaint, aatht checked the state court record and confirmef that
the Correct Complaint was there sometime betvirdmuary 14, 2012, and April 11, 2012. (Dkt. No. 1, EX. E,
Ex. E 11 2, 8.)

Fifth Third Bank’s attorney’s statement is bolstesedhewhat by four entries in the state court dogket.
OnJanuary 24, 2012, there is an entry reading “fileratment or additional amended pleadings—allowed—.”
(Dkt. No. 20, Ex. A.) On March 1, 2012 gite are two more entries also read‘file amendment or additiongl
or amended pleadings—allowed—Id{ On April 9, 2012, there is an additional entry reading “strikg or
withdraw complaint, amended complaint or portion there[offl) (There are no filings corresponding to thjpse
entries, and no other indication of @her those entries indicate that sathange was made to the pleadirgs.
The court is under the impression that even if there was an amended pleading, it would appear as|a sepa
document, and would not simply replace the originaading in the court file. On the other hand, the ddgket
entries indicate that some change may have occurreglpteddings. Moreover, the attorneys’ affidavits dirgtly
contradict each other, suggesting that at leasbbtteem was lying, or was seriously confused.

The court concludes that the only way to resolvelifieute about which complaint was in the state gpurt
record on February 6, 2012, when FifthraBank filed its appearance, istiold an evidentiary hearing. If the
court determines that the Correct Complaint was irstéie court record on Febrya, then Fifth Third Banf
had notice of the Correct Complais of that date, and its removal to federal court on April 23, 2013} was
outside the 30-day limit. The court will then remand the case to state court.

On the other hand, if the court determines thatwrong Complaint was in the state court recorgl on
February 6, 2012, and that Fifth Third Bank could natehabtained notice of it from the state court regord
thereafter, a further inquiry is nessary to resolve the pending motionghat case, Fifth Third Bank would rjpt
have obtained the Correct Complaint until April 11, 2012envit was attached to Brown’s response, and ffifth
Third Bank’s removal to federal court was then timelye €burt will then have to determine which complgint
is currently operative. If the Wrong Complaint is opers it is likely that the court lacks subject mafter
jurisdiction, because the Wrong Complaint does not ingliteit there is at least $75,000 in controversy. Refpand
to state court will thus follow. If the Correct Complainnow operative, the maoin to remand will be denief,
and the court must then address Fifth Third Bank’8ando dismiss on its merits. The motion’s argument|that
Brown has not stated a claim wilifaas Fifth Third Bank makes no argument that the Correct Complaing fails
to state a claim.

The court will then be left to evaluate Fifth ThBBank’s argument that the eashould be dismissed fltlr
lack of diligence in servicef process. The court will evaluate the tastthat lllinois courts use to determfne
if Brown has employed “reasonable diligence in effectuating service”:

Each case is decided on its own facts and cistantces, and while no absolute standard exists,
certain non-exclusive factors are to be consiiesach as (1) the length of time used to obtain
service of process, (2) the activities of the plaintiff during that time period, (3) the plaintiff's
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knowledge of the defendant’s ldimmn; (4) the ease with which the defendant’s whereabouts could
have been ascertained, (5) actual knowledge quettief the defendant concerning the pendency
of the action, (6) any special aintstances affecting the plaintiff's efforts at service, and (7)
actual service on the defendant.

serve Fifth Third Bank at CSC in Springfield failed (even assuming it occurred) because the sum
addressed to the wrong party (and CSC was, in anyruadeifth Third Bank’s regisred agent), the courtvEH
consider as a factor whether Fifth Third Bank’s recepdtamisled Connolly by instructing her that Fifth T
Bank could be served at CSC.

Accordingly, at the evidentiary hearing, the parsiesuld be prepared to present evidence and argy
on the following questions: (1) Which complaint was presn the state court record on February 6, 2012

is the operative complaint now? (3) Are the affidavitisish Connolly, Brown’s process server, accurate in
as they indicate that she attempted to serseenamons on Fifth Third Bank at CSC on September 27, }

Andrew Gachaiya, indicating that CSC received no summons related to this case on that date, corre

The parties may also present at the hearing dmr evidence or argument they desire on the que
of whether Brown acted diligently in hattempt to serve process on Fifth Third Bank. The case is set for g

to discuss settlement.

7-/4—%—-.«../

if it was the Wrong Complaint, at what point, if evdid the Correct Complaint replace it? (2) Which compslﬁiint

according to the instructiortd the receptionist at the Deerfield BangiCenter Branch, or is the affidavitof

Kole v. Brubaker, 759 N.E.2d 129, 134 (lll. App. Ct. 2001). Accordingly, even though Connolly’s attefpt to

oNns W:
Il
rd

ment
and

ofar
012,

t?

5tion
status

report at 9 am on October 9, 2012, to discuss the paramétaesshearing further. The parties are encourgaged
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