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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

SHAUNTAE ROBERTSON, )
)
Petitioner, )
) Case No. 12-cv-3108
V. )
) Judge Robert M. Dow, Jr.
GUY PIERCE, Warden, )
Pontiac Correctional Center, )
)
Respondent. )

MEMORANDUM OPINION AND ORDER

For the reasons set forth below, the Courtiele Petitioner’'s application for a writ of
habeas corpus under 28 U.S.C. 228, 40]. The Court declines tertify any issue for appeal
pursuant to 28 U.S.C. § 2253(c)(2), and dsette Clerk to enter judgment in favor of
Respondent.
l. Background

A. State Court Proceedings

1. Criminal Trial

In October 2006, a Cook County, lllinois jufgund Petitioner guilty of first degree
murder and aggravated dischargf a firearm in connection with the February 1, 2002 shooting
death of Ernest Spencer and shooting injafyMichael Blalock. Thetrial court sentenced
Petitioner to 45- and 15-year terms of iBpnment on the two chges, to be served
concurrently.

At trial, the State prese&ad testimony from the surviving victim, Michael Blalock, who
said that on the day of the shooting he wdmg in a car with ErnestShaky” Spencer. After

parking near 47th and Ashland, Spencer exitedvishicle while Blalock remained in the car.
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Blalock testified that he saw Petitioner and another individual approach Spencer on the street,
when Petitioner drew a gun and shot Spenceitidtedr then fired shots into the car at Blalock,
grazing Blalock's ribs and &ileg. Blalock identified Peioner as the shooter from a
photographic array, from a lineup, and in coured$4-1, at 1-3; 54-10, at 4.] The girlfriend of
Petitioner’'s co-defendant, who waiding in a car with Pettiner just before the shooting,
corroborated Blalock’s story. Shestified that when they came upon the parked car that Spencer
and Blalock were in, Petitioner said, “There go them bitches right there,” and exited the car with
a gun in his waistband. She testified that whentiBeér returned to the cane reported that he
“shot Shaky in the gut and shot Mike [Blalock] in the leg.” [54-10, at 4.]

The State also presented testimony frBetitioner’'s girlfriend, Delores Wilson, who
testified that, on the day of the shooting, itReter told her that he had done “something
wrong.” [54-1, at 4; 54-10, at 4.]n addition, the State introduced Petitioner's written
confession, which the investigators obtained @nftlurth day of Petitioner’s interrogation. [54-

10, at 2-3.] In the written statemt, Petitioner admitting shooting Spencer and Blalock, although
he said that he only intended twost Spencer in thieg. [54-10, at 5.]

The State also presented evidence at trgdnding Petitioner’s arrest, which occurred on
March 7, 2002. Two weeks after the shooting, tPeker fled to Madison, Wisconsin, where he
stayed for an additional two weeks. He thetumged to Chicago where he stayed with his
girlfriend, Delores Wilson, at the house of HsteTaylor, Wilson’s m¢her. Shortly after
Petitioner returned to Chicago, police resg@d to an anonymous report (allegedly from

Wilson’s sister) of a man with a gun at Estéllaylor's house. [54-10, at 4.] When the police

! Sometime after Petitioner’s arrest, Wilson gaveatestent to police, claiming that Petitioner admitted
to her that he had killed someone, bug disavowed that statement at trial.
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arrived, Petitioner attempted teed the house. After argggle, the officers arrested Petitioner,
who was carrying a gun at the time. [54-1, at 2—4.]

Petitioner’'s defense at ttiaonsisted predominantly @aéstimony from Dr. Randi Zoot,
who testified as an @ert in forensic psychology, pdyatherapy, and clinical psychology.
Dr. Zoot opined that Petitioner has a learning ldigg that impaired his ability to comprehend
his confession. Dr. Zoot previously testified Batitioner’'s behalf atuppression hearing where
Petitioner unsuccessfully soughtdrclude his confession on the Isasf his learning disability.
[54-10, at 1-5.] Dr. Zoot test#d at Petitioner's suppressidmearing that Petitioner, who
completed eighth grade taking special educatiossels, had a verbal 1Q of 71 and a full-scale
IQ of 71 and that he had a second- or third-graehding level. [54-10, &] Dr. Zoot said that
Petitioner was able to knowingly waive WBranda rights, and that while Petitioner knew that
he was signing a confession, he “had the ‘childtlikeking’ that if he could reach his ‘people,
his confession could be undone.” [54-10, at 3.] Boot largely reiteri@d this testimony at
Petitioner’s trial, noting Petitioms cognitive limitations and litey issues, but surmising that
Petitioner could understand whatsvaad to him. [54-10, at 5.]

2. Direct Appeal

In the direct appeal of his conviction, Petiter raised only one issue: “that he was
denied a fair trial where theourt allowed evidence of his ggession of gun uelated to the
murder weapon.” [See 54-1, at 84-10, at 5.] In short, Petitionelaimed that there was no
evidence linking the gun that the police recovdrecth him during his arrest to the gun that was
used in the shootings, and thus the court khowt have admitted that gun into evidence.
Petitioner argued that because glum in question did not matchllstic recordsof the gun used

in the shootings and was inoperable (which tlaeSdid not dispute), amyrobative value of the



gun would be outweighed by its prejudicedfect. Petitioner moved unsuccessfultylimine to
exclude the gun-related evidence on this basisthaucourt agreed toad a limiting instruction
to the jury regarding this evidence, instructthgm “that evidence has been admitted discussing
[Petitioner’s] involvement in offenses other than those for which he has been charged,” and that
“[tlhe jury was not to consider such evidenfme any purpose other than issues related to
[Petitioner’s] arrest.” [54-1, at 4.] Evidence thfe gun was then presented in various forms,
including through testimony of the arrestimgficers, through testimony from Petitioner’s
girlfriend who said that Petitioner kept a guntie house (and she later identified the gun in
court), and through impeachment of Estella daykith her grand jury testimony where she
testified about Petitioner’s possession of a gun in her Rakhéhe close of trial, the court reread
the same limiting instruction to the jury about tis® of this so-called “other crimes” evidence.
After the jury rendered its verdict, Petitioner vad unsuccessfully for a new trial, arguing that
he was prejudiced by the evidence of his pesisa of a gun that was not the murder weapon.
On August 30, 2010, the lllinois gpllate Court affirmed thaifigment of the trial court,
rejecting Petitioner’s argumetttat the trial courtillowed “extensive andnnecessary details”
related to his possession of a gun at the tim@sarrest. The court nateéhat evidence of other
crimes is admissible if it is relevant for yampurpose other than tehow the defendant’s
propensity to commit crimes, including shogithe circumstances surrounding a defendant’s
arrest. [54-1, at 6 (citindPeople v. Coleman633 N.E.2d 654, 663 (lll. 1994)).] The court
concluded that the trial court “did not abusedtscretion in allowing # evidence of the gun to

be heard by the jury” because the evidencesgmted was relevant to the circumstances

2 petitioner's trial counsel objected to the use of ghend jury transcript at trial, and the trial court
sustained the objection in part, allowing the Stateise the transcript for impeachment purposes, but
excluding certain references, such as Taylor'sstaht that Petitioner was “waving” the gun around.
[See 54-1, at 5.]



surrounding Petitioner’s arrest, aticht the court appropriately stimed the preseation of that
evidence by (1) excluding certain statemetitat might be overly @judicial, and (2) by
providing a limiting instruction about the jusyuse of the evidence. [54-1, at 7-8].

On October 22, 2010, Petitionéled a petition for leave t@appeal with the lllinois
Supreme Court, seeking review of the decisainthe Illinois Appelate Court. [54-5.] The
lllinois Supreme Court denieddlpetition on January 26, 2011. [54-BEople v. Robertso®43
N.E.2d 1106 (lll. Jan. 26, 2011) (Table).

3. Collateral Proceedings

On November 3, 2010+e., after Petitioner filed his petitiofor leave to appeal with the
lllinois Supreme Court, but before thaetition was denied—Petitioner filedpao se petition
seeking relief under thRost-Conviction Hearing Act, 725 ILCS 5/122tlseq [54-10, at 5; 54-

18, at 38.] Petitioner argued tHas trial counsel was ineffectivier failing to contact John Ku

(or others similarly situated) as potential wei$ses for the defense, asserting that Ku was
interviewed by the police and gave an initial description of the shooter, but was unable to
identify Petitioner in a lineup. [See 54-18,58-60.] On December 10, 2010, the Circuit Court
of Cook County dismissed the fin as “frivolous and patentlywithout merit,” noting that the
presentation of witnesses is a matter of tsihtegy that is usuallynmune from claims of
ineffective assistance, and thgtitioner failed to submit arffalavit from any of the potential
witnesses that he claimed his attorney shbalde contacted. [See 54-10, at 5; 54-18, at 58-60
(citing People v. Roberts743 N.E.2d 1025, 1028 (lll. App. Ct. 2000) (“When the defendant
attacks the competency of his coeinfor failing to callor contact withessefe must attach to
his post-conviction petition affidéts showing the potential testimony of such withesses and

explain the significance of theiestimony.”)).] Petitioner did notpgeal that ruling. [54-10, at 5.]



On April 6, 2012, Petitioner sought leave to file a succegsiwese petition for post-
conviction relief. [See 54-10, at 5.] In his sucoespetition, Petitioneraised eight grounds for
ineffective assistance of trial counsel, based on his attorney’s failure to: “(1) argue he was
illegally detained by police anithat his statement was involunta2) seek a change of venue
for his trial due to his two previous proceegsnfor unlawful use of weapon; (3) object to
hearsay evidence; (4) inform defendant of his tai®nal right to testify; (5) move for an
acquittal because the verdicts were inconstsiad the evidence did not prove his guilt beyond a
reasonable doubt; (6) object to evidence thatrefused to submit to a polygraph exam;
(7) request a fitness hearing; (8)I¢éu as a witness to testify liid not identify defendant in a
lineup.” [54-10, at 5.] Petitioner also argued thisttrial counsel erred by failing to object to and
preserve several claims for appeal, that his calums direct appeal was ineffective by failing to
raise meritorious arguments on appeal, and th& &etually innocent. [54-10, at 5.] The Circuit
Court denied Petitioner’s request on October2Bd,2, concluding that Petitioner had not met the
cause and prejudice requirements to bring aessiee petition. [54-10, at 5 (“The court further
found that all of the issues raised were either barredebyjudicataor waiver and that [the
affidavit from Petitioner’s co-defendant] did rextablish [Petitioner’sjctual innocence.”).]

Petitioner appealed that denial to the Ili;dippellate Court, argng that he established
cause and prejudice by alleging tha counsel on direct appeal &dlto challenge (1) the denial
of his motion to suppress hisonfession, and (2) numerousproper statements in the
prosecution’s closing argument, aexplaining that Petitioner’s failure to include these claims in
his first post-conviction géion was due to his mental deficieasiand the faulty assistance that
he received while incarcerated.e554-7.] As to the first issuthe Appellate Court concluded

that even if Petitioner's cordsion had been suppressed, theas not a reasaible probability



that the outcome of his trial would have bedifferent, based on thevealth of evidence
establishing Petitioner's guilt. [54-10, at 6As to the second issue, the Appellate Court
concluded that Petitioner had waived his argunmegarding his appellate counsel’s failure to
object to certain statements in the prosecutiol@sing argument because Petitioner did not raise
this issue in his underlying (stessive) petition. [54-10, at 7.] Thus, in an order dated May 29,
2015, the Appellate Court affirmed the Circuibu®t's denial of Petitiner’'s successive post-
conviction petition. [54-10, at 7.] Begoner then filed a petition fdeave to appeal the Appellate
Court’s decision, which the lllinois Supreme Court denied on September 30, 2015. [54-12];
People v. Robertsei39 N.E.3d 1009 (lll. Sept. 30, 2015) (Table).

B. Section 2254 Petition

Petitioner filed his petition fowrit of habeas corpus ifederal court on April 26, 2012.
On September 12, 2012, the Court stayed the gasding Petitioner'sxdaustion of his state
court remedies. [12.] Several years laterMarch 12, 2015, Petitioner filed a motion to amend
his habeas petition to add three new claims. [U&t¢r that year, Petitioner filed a motion to lift
the stay [46], reporting that he had fully exhadshis state court remedies. On November 18,
2015, hearing no objections from Respondent, theriCgranted Petitioner's motions [40, 46],
and lifted the stay. Petitionerg&s2254 petition [1, 8], as amerdlgl0], is now fully briefed.

For clarification, the Courrovides the following summaf Petitioner’s claims, noting
that claims #6, #7, and #8 come from Ratier's supplemental habeas petition:

1. Ineffective assistance of trial counsel for failing to:

a. argue that Petitioner's arrests illegal and that his statement
should have been suppredse a result [1, at 5-6];

b. object to a copy of histatement going backith the jury during
deliberations [1, at 6];

C. move for a change of venue [1, at 9];
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d. object to the admission of hearsay testimony that he had confessed
to two witnesses [1, at 9-10];

e. inform Petitioner of hisght to testify [1, at 10-11];

f. move for a verdict of acquittal bad on inconsistent verdicts [1, at
11-12];

g. object to evidence that Petitiondeclined to take a polygraph

examination [1, at 12];

h. request a fithess hearing [1, at 12—-13];

I. create a proper record to peese issues for appeal [1, at 13-14];
and

J- subpoena a witness who viewed lineup but did not identify

Petitioner as thehwoter [1, at 14];

2. The trial court erroneously admitted a firearm, and evidence relating to
that firearm, into evidence [1, at ¥];

3. The State withheld “the gut advidence” from Petitioner on appeal,
including the testimony oAngela Horn from the crime lab [1, at 8];

4, Ineffective assistance of appellataugsel on direct appeal for failing to
raiseunspecifiecclaims [1, at 15];

5. Actual innocence [1, at 16-19];

6. The prosecutor made improper comments during his closing argument by
referencing facts not in evidenaad by “improperly minimiz[ing] and
attempt[ing] to shift the burdenf[proof] onto the defense [40, at 3];

7. Petitioner’s confession was involurtand thus wrongly admitted [40, at
4]; and
8. Ineffective assistance of appellatauosel on direct appé for failing to

raise arguments #6 and #7 [40, at 4-5].
. Legal Standard
Under the Antiterrorism and Effective Ded&knalty Act of 1996, habeas relief cannot be

granted unless the stateuct’s decision was contrary to, imvolved an unreasonable application

3 Petitioner re-raised this argument in his supplemental habeas petition. [See 40, at 5-6.]
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of, federal law as determined by the Supreme CourtWskiams v. Tayloy529 U.S. 362,
402-03 (2000)Warren v. Baenerv12 F.3d 1090, 1096 (7th Cir. 2013). Habeas relief “has
historically been regarded am extraordinary remedy, a ‘bulwark against convictions that
violate fundamental fairness.Brecht v. Abrahamsob07 U.S. 619, 633 (1993). This is because
habeas petitions require the distrcourt “essentially to reopen the criminal process to a person
who already has had an oppority for full process.’Almonacid v. United State476 F.3d 518,
521 (7th Cir. 2007). Habeas relief under § 2254 iguard against extreme malfunctions in the
state criminal justice systemsjot a substitute foordinary error corréd®mn through appeal.”
Harrington v. Richter562 U.S. 86, 102-103 (2011) (quotidackson v. Virginia443 U.S. 307,
332 n.2 (1979) (Stevens, J., concurring in judgmemy)obtain habeas relief in federal court, “a
state petitioner must show that the state ceuriling on the claim being presented in federal
court was so lacking in justifation that there was an error lwenderstood and comprehended in
existing law beyond any possibilitgr fairminded disagreementld. at 103.
1. Analysis

A. Timeliness

Respondent argues that all of the claimda&titioner's supplemental petition [40] are
untimely. Habeas petitions filed under § 2254 atgect to a one-year staé of limitations. The
limitations period begins on¢hatest of four dates:

(A) the date on which the judgment became final by the conclusion of direct
review or the expiration of éhtime for seeking such review;

(B) the date on which the impediment to filing an application created by State
action in violation of the Constitution or laws of the United States is removed, if
the applicant was preventedin filing by such State action;

(C) the date on which the constitutional right asserted was initially recognized by
the Supreme Court, if the right haselm newly recognized by the Supreme Court
and made retroactively applicalitecases on collateral review; or



(D) the date on which the fatl predicate of the claimr claims presented could
have been discovered througke #xercise of due diligence.

28 U.S.C. § 2244(d)(1)(A)—(D). Here, the statofelimitations began to run on “the date on
which the judgment became final by the conduosof direct review,” which occurred 90 days
after the lllinois Supreme Court deniedtiBener’s petition fo leave to appeal+e. 90 days
after January 26, 2011, or April 26, 20fLThus, Petitioner's § 225getition was due on or
before April 26, 2012 (absent any statutory oriedple tolling). Petitioner filed his initial 8§ 2254
petition on April 26, 2012, making his petiti timely. However, Petitioner filed his
supplemental claims on March 12, 2015—almostdlyears after the plicable deadline.
Petitioner raises two arguments as to g untimeliness of his supplemental claims
should be excused: (1) because his mental deficecs impeded his ability to raise the claims
earlier, and (2) because the claims depend on flagtsare the same in “both time and type” as
those on which the original claims rely, such thet supplemental claims relate back to his
timely-filed claims. In addition to lacking legal nite Petitioner’s first claim is not persuasive. In
order to benefit from equitable tollihgpased on a mental deficiency, a petitioner must show “at
least that he was incapable of preparing almifia habeas petition while the limitations period

was in effect.”United States ex rel. Sowewimo v. Henskp5 WL 1498846 (N.D. Ill. June 8,

* The 90 days covers the amount of time in whieh ghtitioner could have filed a petition for a writ of
certiorari from the United States Supreme Court. Se€t. Rule 13 (stating that a petition for writ of
certiorari must be filed within 90 days after entry of judgme@tnzalez v. Thalerl32 S. Ct. 641, 653
(2012) (holding that if a petitioner does not seek certiorari to Supreme Court, the judgment becomes final
under § 2244(d)(1)(A) “when the time for filing a certiorari petition expires”).

> AEDPA'’s one-year limitations period is also egbiatolled during the pendency of a “properly filed”
application for post-conviction relief. Sétace v. DiGuglielmp544 U.S. 408, 410 (2005); 28 U.S.C.

§ 2244(d)(2). Petitioner’s “properfjled” post-conviction petition wasesolved on December 10, 2010,
when the Circuit Court of Cook County dismissed fetition as “frivolous and patently without merit.”
Because this occurred before the one-year liroitatiperiod ended, Petitioner cannot benefit from
equitable tolling based on that filing. Petitioner is ineligible for equitable tolling during the pendency of
his successiveetition because such petitions are not considgremperly filed” where leave to file is
denied, as it was here. Sdartinez v. Joness56 F.3d 637, 639 (7th Cir. 2009).
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2005) (citingMiller v. Runyon 77 F.3d 189, 191 (7th Cir. 1996)M]ental iliness tolls a statute
of limitations only if the illnessn fact prevents the sufferer fromanaging his affairs and thus
from understanding his legal rights and acting upon them.”)); seeHal&and v. Floridg 560
U.S. 631, 649 (2010) (“A petitioner is entitled tquéable tolling only if he shows (1) that he
has been pursuing his rights diligently, and (2) thatesextraordinary circumstance stood in his
way and prevented timely filing.” (internal quatat marks omitted)). Here, Petitioner filed a 36-
page petition in this Court otine precise day that the petitigras due, listing distinct claims
labeled “A” through “M,” and including a set ofdaled exhibits. Any arguent that Petitioner’s
mental deficiencies somehow prevented him famding three additional@ims into his cogent
and orderly petition is unavailing.

As to Petitioner’'s relation-back argumerthe Supreme Court has held that “[a]n
amended habeas petition * * * does not relzdek (and thereby escap&EDPA’s one-year time
limit) when it asserts a new ground for relief suppadrby facts that differ in both time and type
from those the original pleading set fortMayle v. Felix 545 U.S. 644, 65@005) (“If claims
asserted after the one-ygariod could be revived simply becaubkey relate to the same trial,
conviction, or sentence as a timely filed slaiAEDPA'’s limitation period would have slim
significance.”). The Supreme Courbpided several examples aswben a claim relates back to
the original petition:

For example, inMandacina v. United State828 F.3d 995, 100020(8th Cir.

2003), the original petitioalleged violations oBrady v. Maryland 373 U.S. 83

(1963), while the amended petition alleged @Government’s failure to disclose a

particular report. Both pleadings related to evidence obtained at the same time by

the same police department. The CourAppeals approved laion back. And in

Woodward v. Williams263 F.3d 1135, 1142 (10th C#001), the appeals court

upheld relation back where the originpétition challenged the trial court’s

admission of recanted statements, while the amended petition challenged the

court’s refusal to allow the defendant show that the statements had been
recanted. See also 3 J. Moore, et al., Moore’s Federal Practice § 15.19[2], p. 15—
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82 (3d ed. 2004) (relation backdinarily allowed “when the new claim is based
on the same facts as the original gieg and only changes the legal theory”).

Id. at 667 n.7.

The first and second claims in Petitioner’s supplemental petitien-that the prosecutor
made improper comments during his closemgument and that Petitioner's confession was
involuntary and thus wrongly admitte-are factually distinct fronthe claims in the original
petition; none of the claims in the initial petiti references the proseous closing argument or
Petitioner’s written confession.

The third claim in Petitioner’s supplemental petitione=-that his appellate counsel was
ineffective for failing to rais¢hese two claims on appeatieesrelate to Petitioner’s claim in his
original petition that his appelle counsel was ineffective becaumeonly raised one issue on
appeal and thus “fail[ed] to r&aghe obvious constitutional issuesretord.” [1, at 15.] But the
fact that the two claims both derive from the Sixth Amendment and relate to the same time
period {.e., Petitioner’s direct appeal) it enough to satisfy thelation-back doctrine. The key
guestion is whether the claims relatetlie same core set of facts. Seg, Ha Van Nguyen v.
Curry, 736 F.3d 1287, 1297 (9th Cir. 2013) (Jfi€ ‘time and type’ language Maylerefers not
to the claims, or the grounds for relief. Rather, it refethedacts that support those groutijls
And here, because Petitioner's original inefifeesassistance-of-appate-counsel claim lacks
any factual specificity, its impossible to conatle that Petitioner's supplemental claim shares a
common core of facts with that original claiffo hold otherwise wouldllaw a habeas litigant
to avoid AEDPA'’s one-year limitations period fing placeholder claims such as this one.

Petitioner filed his amended habeas tpati [40] long after AEDPA’'s one-year

limitations period ended. The three new claims Betitioner raised in his amended petition are
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not eligible for statutory or eg@able tolling, nor do they relateack to Petitioner’s timely-filed
claims. Accordingly, these clainmsust be dismissed as untimely.

B. Cognizability

Respondent argues that two of Petitioner&8mk—his claim relating to the admission of
gun-related evidence at triahd his claim of actual innoces—are not cognizable on federal
habeas review. The Court agrees.

In his federal petition, Petitioner arguesttithe trial court impermissibly admitted
evidence relating to the gun that police found on Petitioner atrttgedf his arresti.¢., the so-
called “other crimes” evidence)See 1, at 7-8; 40 &t6.] Petitioner raised a similar argument
in his direct appeal, but the lllinois Appella@ourt rejected that argument and affirmed the
judgment of the trial couir [54-1, at 6 (citingPeople v. Coleman633 N.E.2d 654, 663 (lll.
1994)).] Because the admissibility of this evidersca matter of state law, Petitioner’s claim is
not cognizable in a federal habeas petition. Baeertson v. Hank440 F.3d 707, 712 (7th Cir.
1998) (holding that an “evidentiaryling by a state court is nobgnizable in a federal habeas
corpus proceeding”Xsladney v. Pollard 799 F.3d 889, 895 (7th Cir. 2015) (“[A] federal court
may not issue the writ on the basisaoperceived error of state law.Bstelle v. McGuire502
U.S. 62, 67 (1991) (samehjayes v. Battaglia403 F.3d 935, 939 (7th Cir. 2005) (“[I]f (as
[petitioner] insists) the evidence should have been excluded as a matter of lllinois law that is
none of our concern. Section 2254 is not a meaesftrce rules of state law.” (internal citation
omitted)).

Before moving on, the Court notes that imangled within Petitioner’'s “other crimes”
argument is a seemingly distinct argument that the “the gut of evidence and legitiment [sic]

records was kept withheld from the defense qmealy” including the testimony of Angela Horn
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from the crime lab. [1, at 8.] Petitioner does ngt w&o withheld this information on appeal or
provide any detail as tois efforts to obtain this informatn. Construing Petibner’s allegations
broadly, this claim appears unr&dtto Petitioner’s “other crimes” argument, and therefore the
Court will consider it separdte (However, as explained below, Petitioner procedurally
defaulted on this claim by failing to raise it togh one complete round sfate court review.)

Petitioner also seeks federal habeas réleefed on his alleged aat innocence. On its
own, actual innocence is not a cognizatd@m in a federal habeas petitidterrera v. Colling
506 U.S. 390, 400 (1993) (“[A]ctual innocence’ istmiself a constitutional claim, but instead a
gateway through which a habeas petitioner muss$ pa have his otherwise barred constitutional
claim considered on the merits.”); see diitone v. Camp22 F.3d 693, 699 (7th Cir. 1994) (“A
claim of actual innocence is rglnt to determining whether teabeas corpus petition may be
brought before a federal tribunaldat; it is not ordinaily cognizable in deermining whether the
writ should issue.”);Gladney 799 F.3d at 895 (“The SuprentCourt has not recognized a
petitioner’s right to habeas lief based on a stand-aloneaich of actual innocence.”). By
contrast, lllinois courtslo recognize actual innocence claims as free standing claims based on
the lllinois Constitution. Sed?eople v. Washington665 N.E.2d 1330, 1337 (lll. 1996).
Accordingly, Petitioner’s actual innocence claime dismissed to the extent they purport to be
standalone bases for federal habeas relief.

C. Procedural Default

In accordance with 8§ 2254(b)(1)(A)’'s exhaastrequirement, “a claim [is] procedurally
defaulted when a petitioner fails tfairly present’ his claim tahe state courts, regardless of
whether he initially preserved it with an objection at the trial le\Richardson v. Lemk&45

F.3d 258, 268 (7th Cir. 2014) “To fairly present federal claim, a petitioner must assert that
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claim throughout at least one complete round atlestourt review, whether on direct appeal of
his conviction or in post-conviction proceedingkl” (citing O’Sullivan v. Boerckel526 U.S.
838, 845 (1999)); see alddulero v. Thompsqr668 F.3d 529, 536 (7th Cir. 201dphnson v.
Loftus 518 F.3d 453, 455 (7th Cir. 2008) (“[I]f a specifiaim is not presented to the state court
when it is required to be, dhclaim is defaulted.”)Smith v. Gaetz565 F.3d 346, 352 (7th Cir.
2009) (to avoid procedural default, a petitioner nftaise the claim at eacevel of state court
review”); Stevens489 F.3d at 894 (“Adequate presentatadma claim requires a petitioner to
present both the operative facts and the legalciples that control each claim to the state
judiciary.” (citation and internal quotation marlomitted)). “In lllinois, this means that a
petitioner must have dicdy appealed to the lllinois AppelatCourt and presented the claim in a
petition for leave to appeal the lllinois Supreme CourtGuest v. McCanm74 F.3d 926, 930
(7th Cir. 2007).

Similarly, if a state court denies reliidy relying on a state law ground that is both
independent of the federal question and adedoatapport the judgment, federal habeas review
of the claim is foreclosed.Carter v. Douma 796 F.3d 726, 733 (7th Cir. 2015) (quoting
Kaczmarek v. Rednou627 F.3d 586, 591 (7th Cir. 2010)); see d&sbeman v. Thompspb01
U.S. 722, 729 (1991). “A procedlrfailure to raise the fedal claim as required by state
procedural rules, often calledbeocedural default, is a common example of such an independent
and adequate state groun@arter, 796 F.3d at 733.

1. Independent and Adequate State L aw Ground

Respondent argues that the QGalnmould not reach the merits of the claims that Petitioner

raised in his proposed successive post-convigtigtition because the statourt’s rejection of

that petition on mcedural grounds.€., pursuant to 725 ILCS 5/122-8 an independent and
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adequate ground for dismissal. $&ehardson 745 F.3d at 268 (“When a state court resolves a
federal claim by relying on a stataw ground that is both indapsent of the federal question
and adequate to support the judgment, federal habeas reviesvatdith is foreclosed.” (citation
omitted)). The Court agrees.

In his proposed successive post-conviction petition, Petitionerhsdograise nine
separate grounds for iffective assistance ofié counsel, one generaéid claim of ineffective
assistance of appellate counsel, and an actnaktence claim based on an affidavit from his
criminal co-defendant, Michael McGowan. [54-H),5.] The Circuit Court denied Petitioner’s
request, concluding that Petitioner had failedatisfy the “cause and prejudice” requirements
set forth in 725 ILCS 5/122, andethllinois Appellate ©urt affirmed on that same basis. [54-10,
at 5 (“On October 26, 2012, theraiit court denied defendantigquest for leave to file a
successive petition under the [Post-Conviction kgdrAct, finding defendant had not met the
cause and prejudice requirements to bring such a petiicn)at 7 (affirming, finding that
Petitioner failed to show “prejudice”).]

Courts in this District regularly deny federmbeas claims as procedurally barred where
the state court refused to adssethe claims based on the petiggs failure to comply with
8 5/122. Sed&Vatson v. Pfister2015 WL 1186795, at *5 (I®. Ill. Mar. 11, 2015);Thomas V.
Pfister, 2014 WL 2777262, at *7 (N.OIl. June 17, 2014)McKinley v. Harrington 2014 WL
1292798, at *7 (N.D. lll. Mar. 31, 2014yacated on other ground809 F.3d 908 (7th Cir.
2016); Nitz v. Anglin 2014 WL 831610, at *9 (N.D. Ill. Mar. 4, 2014); see asoods V.
Schwartz 589 F.3d 368, 376 (7th Cir. 2009) (“Underndis law, ‘[a]ny claim of substantial

denial of constitutional rights not raised in tbaginal or an amended petition is waived.”
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(quoting 725 ILCS 5/122-3)Johnson v. Lofty$H18 F.3d 453, 458 (7th Cir. 2008) (“lllinois has
long had a law which states that a prison@nistled to only one postaiviction proceeding.”).

The state court’s rejectioof Petitioner's successive gesonviction petition bars him
from raising those claims in difederal petition. Petitioner was those claims by not raising
them in his first post-conviction petition, and thatstcourt determined that he failed to meet the
cause and prejudice standard necessary to pris®e claims in a sgessive post-conviction
petition. Here, “‘equitableconsiderations of federalism and comity™ require that this Court
honor the state court's decision, meaning tfederal habeas review of those claims is
foreclosed.Richardson 745 F.3d at 268 (quotingambrix v. Singletary520 U.S. 518, 523
(1997)). This foreclosure relates to all of Petitiomn@effective assistance of trial counsel claims
(Claims 1(a)-1())), his generalizedeffective assistance of apla¢e counsel claim (Claim 4),
and his actual innocence ¢tarelating to the discovery of new evidence (Claim 5).

2. Complete Round of State Court Review

Respondent further argues that Petitioner procedurally defaulted on nearly all of his
claims by failing to “fairly present” #m in his state court proceedings. $ehardson 745
F.3d at 268 (“To fairly presentsifederal claim, a peibner must assert & claim throughout at
least one completeound of state-court véew, whether on direct apakof his conviction or in
post-conviction proceedings.”). Tieasiest way to determine thepe of Petitioner’s procedural
default here is to determimvehich, if any, claims Petitionatid fairly present in the state court,
such that all remaining claims wilk deemed procedurally defaulted.

Starting with Petitioner’s direct appeal channel, the only claim that Petitioner raised on
direct appeal was “that he walenied a fair trial where @¢hcourt allowed evidence of his

possession of gun unrelatéol the murder weapon.” [See 34-at 1; 54-10, ab.] Petitioner
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appealed this decision regarding the admissidh€eiocrimes” evidencall the way up to the

lllinois Supreme Court. [See 54-BEcause Petitioner “fdy presented” this claim (Claim 2, as
enumerated above), it is not procedurally defaulted based on a failure-to-raise argument. That
being said, the Court already dismissed this claim as non-cognizable in a federal habeas petition
because it turns an issue of state law, and tiheifact that the claim was fairly presented is
irrelevant for purposes of this order.

Turning then to Petitioner’s first post-conttomn petition, Petitioner again raised only one
issue: that his trial counsel was ineffective for failing to aontlohn Ku (or others similarly
situated) as potential witnesses for the defelBaePetitioner did not agal the Circuit Court’s
rejection of that claim, and thus did not gihis claim through one omplete round of state
court review. Accordingly, Petitieer did not “fairly present” any claims in his initial post-
conviction petition.

Finally, Petitioner raised eight distingsues in his proposed successive post-conviction
petition. [See 54-10, at 5.] However, the Circudu@ denied Petitioner'sequest to file this
successive petition because Petitioner did not teetause and prejudice requirement set forth
in 725 ILCS 5/122-3. In addition toeing an independent and gdate state law ground barring
review of these claims in Petitier’s federal habeastfi®n, the Circuit @urt’s decision (which
was affirmed up the chain) also means ttie claims in Petitioner's proposed successive
petition were not “fairly present® either. This presents aiternative ground for barring these
claims from federal habeas review. Seg, Rios v. Hardy 2013 WL 1103480, at *2 (N.D. lll.
Mar. 15, 2013);Johnson v. McCanr2008 WL 4613410, at *1 (N.D. lll. Oct. 10, 2008). And to
be clear, while Petitioner didppeal the Circuit Court's deali of his proposed successive

petition all the way up the chain, the appeaincerned the Circuit Court’s procedural
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determination that Petitioner failed to establishseaand prejudice to file a successive petition;
Petitionerdid not appeal the merits of his successpetition because Petitioner was never
granted permission to file that petition.

Respondent earmarks Claim 6 (prosecutodemanproper comments during his closing
argument) and Claim 7 (Petitioner’s confessizas involuntary and thus wrongly admitted) as
procedurally defaulted based on Petitioner’s failure to present these claims for one complete
round of state court review, biRespondent’s list is too sho@ther than Petitioner’s claim
based on the trial court’s admission of “other crimes” evidence—which Petitioner included in his
direct appeal and in his sulggent PLA to the lllinois SupreenCourt—the Court sees no other
claims that were presenteddbgh one complete round of stateurt review. This includes the
aforementioned claim regarding Petitioner’'s in@pito obtain certain records in his direct
appeal (Claim 3), which is the only remaining klan Petitioner’s federal petition that the Court
has not dismissed on atternative ground already.

3. Excusing Procedural Default

Petitioner alleges that all of his procedutafaults should be excused because of (1) his
demonstrated mental deficiengieend/or (2) his actual innocence. Procedural default can be
excused where the petitioner demonstrates caudbe default and actual prejudice as a result
of the alleged violadn of federal lawJohnson v. Lofty$s18 F.3d 453, 455-56 (7th Cir. 2008).

A procedural default may also be excused “fadure to consider the claim would result in a

fundamental miscarriage of justice becauserstitntional violation has probably resulted in the

® To be clear, Petitionatid raise this claim in his PLA on direappeal, intermingling a single sentence
regarding how “the gut of evidence and legitimgsi€] records” were withheld from him on appeal
within his larger argument about the admission“ather crimes” evidence[See 54-5, at 3.] This
presentation mirrors Petitioner's presentation of ttlsm in his federal petition. [See 1, at 8.]
Regardless, Petitioner failed to raise this argumentsirdineéct appeal before the lllinois Appellate Court
[see 54-2, 54-4], or in his post-conviction petitiand thus the claim is procedurally defaulted.
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conviction of one who isactually innocent.”Carter, 796 F.3d at 734 (internal quotations,
citations, and alterations omitted); see a@®ockett v. Hulick 542 F.3d 1183, 1193 (7th Cir.
2008) (“When a petitioner presents a defaultedclar federal habeasview, we may consider
it only if he can establish cause and prejudice ferdéfault or that the failure to consider the
claim would result in a fundamental miscage of justice.” (internal citation omitted)).

Petitioner’s first claim is that his mental #i&s caused his procedural defaults. Petitioner
points to the diagnosis from DRandi Zoot, Petitioner’'s expert in forensic psychology and
psychotherapy and clinical psychglg who testified at trial tha®etitioner had an 1Q of 71 and
was “in the range of borderline to mild mentefardation.” [54-10, at 3ee also 54-13, at 55—
60.] Respondent argues that Petitioner’'s mesitattcomings do not constitute “cause” sufficient
to excuse a proceduralfdelt. The Court agrees.

“The Supreme Court has defined cause sefficto excuse procedardefault as ‘some
objective factor external to the defense’ whplecludes petitioner’s aliji to pursue his claim
in state court.”"Harris v. McAdory 334 F.3d 665, 668 (7th Cir. 2003) (quotiMurray v.
Carrier, 477 U.S. 478, 488 (1986)). Examples of “em&d” impediments include “interference
by officials” or where “the factal or legal basis for a clainvas not reasonably available to
counsel,” whereas “[s]Jomething that comes fransource within the pdibner is unlikely to
gualify as an external impedimenHarris, 334 F.3d at 668—69 (citindurray, 477 U.S. at 488).
The Seventh Circuit relied on this internal/ertdrdelineation in conctling that a petitioner’s
mental illness—e., an internal impediment—does not constitute cause for defaulti&es,
334 F.3d at 669 (“[Petitioner’s] low IQ and limited reading ability are not factors which are
‘external’ to his defense.”)Williams v. Buss538 F.3d 683, 686 (7th Cir. 2008) (mental

incapacity not cause to excuse procedural default); sedalioger v. Bowen301 F.3d 758,
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763 (7th Cir. 2002) (petitioner's youth and lack education did not constitute cause);
Henderson v. Cohr019 F.2d 1270, 1272—73 (7th Cir. 1990¢t{foner’s illiteracy and limited
education insufficient to establish cause). 80 here, Petitioner's mental deficiencies are
internal impediments that are insufficientetstablish cause for his procedural defaults.
Regarding Petitioner's “actual innocenctieory, a petitioner ¢a avoid procedural
default through the “fundamental miscarriaggustice” exception by presenting “new reliable
evidence—whether it be exculpatory scientiéeidence, trustworthy eyewitness accounts, or
critical physical evidence—thatas not presented at trial.House v. Be]l547 U.S. 518, 537
(2006) (quotingSchlup v. Delp513 U.S. 298, 321 (1995)); see attayes v. Battaglipd03 F.3d
935, 937 (7th Cir. 2005) (“Factual innocence indedidves a petitioner od procedural default,
at least when the error affedtee finding of guilt * * *.”). But the type of evidence required to
establish such a thdamental miscarriage of justice” gseater than that which “could have
altered the outcome” of thewrviction—it requires edence “so convincing[] that no reasonable
jury could convict,” such as “documentargiological (DNA), or oher powerful evidence:
perhaps some non-relative who placed him ouhefcity, with credit card slips, photographs,
and phone logs to back up the clairfayes 403 F.3d at 938House 547 U.S. at 536-37
(petitioner must show that, “in light of new egitte, ‘it is more likely than not that no

reasonable juror would have found petitionerltgubeyond a reasonable doubt.” (citations
omitted)); Schlup v. Delp513 U.S. 298, 324 (1995) (to establectual innocence, a petitioner
must present “new reliable evidence—whethdreitexculpatory scientific evidence, trustworthy

eyewitness accounts, or criticahysical evidence—that was notepented at trial”); see also

Woods v. Schwartb89 F.3d 368, 377 (7th Cir. 2009).
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Petitioner’s first actual innocence theasybased on a 2010 affidavit from Petitioner’s
criminal co-defendant, Michael McGowan, who aedrthat on the datef the crime, (a) he
“never gave [Petitioner] any guo be used irany crime,” (b) he “neveseen [sic] [Petitioner]
committ [sic] any criminal activity,” and (c) th&bad [Petitioner’s] trial attorney called [him] to
take the stand, [he] would have testified ttos fact.” [1, at 33.] Petitioner argues that
McGowan'’s affidavit contradicts the stateméntPetitioner’s signed cdession that McGowan
gave Petitioner a gun and ordered him totk#@ victim in this case. [See 1, at 16.]

The McGowan affidavit—which relates primagrio the origin ofthe murder weapon—is
not sufficient “new evidence” to trigger thendamental miscarriage of justice exception to
procedural default. McGowan’s affidavit sagsthing about whether Petitioner committed the
crime; it says only that McGowan did not perdgnaitness Petitioner commit the crime. This is
not surprising, as the Circuit Court noted, lohea a handwritten statement from McGowan in
his own case where he stated that “he waited in the car, a block away from the crime scene,
while [P]etitioner and another man went to shabthe victims.” [54-18, at 175.] In addition,
even if true, this affidavit does not contradiese resounding evidendgentifying Petitioner as
the shooter, including thestimony from (a) the surviving \im, (b) the witness who rode with
Petitioner to the scene tie crime (who testified that Petitier exited the vehicle with a gun in
his waistband), and (c) Petitioner's girlfriend, as well as Petitioner's own incriminating
statements in his written cadsion. Moreover, even if Mc@@n’s affidavit did call into
guestion the credibility of Petitioner's confessidhe Court agrees with the lllinois Appellate
Court, which concluded that Petitioner could rfuivs that the result of his trial would have been
different had his confession been suppressats iantirety. [54-10, at 6.] Because McGowan'’s

affidavit is not evidence “so convincing[] thab reasonable jury cadilconvict,” it is not
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sufficient to excuse Petitioner's procedural defauBiee Gladney 799 F.3d at 896 (“The
reviewing court [must] consider[] the total rede+‘all the evidence, old and new, incriminatory
and exculpatory'—and make[] ‘arobabilistic determinationb@ut what reasonable, properly
instructed jurorsvould do.” (quotingHouse v. BeJl547 U.S. 518, 538 (2006))).

Petitioner’'s second actual inrewe theory is based on higkrcounsel’s failure to call
John Ku to testify on Rgioner’s behalf. Petitioner arguesathhad his counsel called John Ku,
Mr. Ku would have revealed th&h) he witnessed the shootiagd gave a description of the
shooter on the day of the crime, and (b) he waable to identify the sloter from a lineup of
individuals that ontained Petitioner.

This evidence also fails tigger the fundamental mistage of justice exception to
procedural default. For starters, Petitioner plesino actual evidence to support his speculations
as to what John Ku would hawaid if called to testifyg.g, no affidavit from Mr. Ku or
evidence relating to his lineup iddication). Instead, Petitioner relies on statement from his trial
counsel who allegedly told P&tiner about the lineup while the two “went over some of the
discovery” before trial. [1, at 18.] What Petitioner’'s counsel orapay not have told him about
John Ku does not constitute new evidence laletlalone a “trustworthy eyewitness account[]’
that might excuse his procedural defaGltadney 799 F.3d at 896. In addition, a reasonable jury
could still convict Petitioner despite an alldgeyewitness’s failure to positively identify the

shooter in a police lineup. Indeed, there areltiple reasons why one might question the

" Respondent also notes that the shooting occurred ygins before McGowan came forward with this
“new evidence,” even though McGowaas a co-defendant in Petitioner’s criminal trial, was aware of the
allegations against Petitioner from the outset. WHeGowan'’s interests in his own criminal
proceedings may have justified his silence during the trial, his eight-year delay is not readily explainable,
and thus weighs against the credibility of hisermwents (which he provided two months before
Petitioner’s filing of his initibpost-conviction petition). Sedorales v. Johnsqre59 F.3d 588, 606 (7th

Cir. 2011) (“It has been said that such “11th hour” affidavits produced with “no reasonable explanation”
for a long delay are suspect.”).
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evidentiary value of a witness’s failureittentify a criminal from a lineup. See.g, McFowler

v. Jaimet 349 F.3d 436, 453 (7th Cir. 2003) (“Of coursés not unheard of foan eyewitness to
fail to identify the defendant in a lineup, fuck the wrong person, or to express some
ambivalence about her identificatioonly to later make a positiveentification of him in court.
Often the apparent inconsistency is explained loh $hings as the witness's emotional state, her
failure to view the lineup with sufficient carey an unexpected change in the defendant's
appearance between the time of the crime and the lineiahaffey v. Schomj@94 F.3d 907,
917 (7th Cir. 2002) (witness was “recovering fr@@vere head injuries” when he viewed a
lineup, which explained his failute identify the culprit).

In addition, even if John Ku's failed identifiton had been presented at trial, this one
witness statement would not outweigh the testijnof the other eye witness who inculpated
Petitioner as the shooter, not to mention ¢beoborating testimony frorother witnesses and
Petitioner's own confession. Sdgayes v. Battaglia 403 F.3d 935, 937 (7th Cir. 2005)
(affidavits from six alibi witnesses were nstifficient to show actual innocence where the
government put on six witnesses claimingttithe petitioner committed the crimemith v.
McKee 598 F.3d 375, 388 (7th Cir. 2010) (saméthwiwo alibi witnesses opposing two eye
witnesses). Petitioner has failed to show that ‘Ghtliof new evidence, it is more likely than not
that no reasonable juror wallhave found petitioner guiltgeyond a reasonable douhitbuse
547 U.S. at 537, and thus Petitioner’s procedural defaults stand.

IV. Certificate of Appealability
Per Rule 11(a) of the Rules Governing ##cP254 Proceedings, the “district court must

issue or deny a certificate of appealability witeenters a final order adverse to the applicant.”
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Accordingly, the Court must determine whethegtant Petitioner a certificate of appealability
pursuant to 28 U.S.C. 8 2253(c)(2).

A habeas petitioner does not have an absoigke to appeal a district court’s denial of
his habeas petition; instead, he must fiegjuest a certificate of appealability. Sdédler-El v.
Cockrell 537 U.S. 322, 335 (2003gandoval v. United State§74 F.3d 847, 852 (7th Cir.
2009). A habeas petitioner entitled to acertificate of ppealability only ifhe can make a
substantial showing of the denial of a constitutional rigphtler-El, 537 U.S. at 336Evans v.
Circuit Court of Cook Cnty., ll].569 F.3d 665, 667 (7th Cir. 2009). Under this standard,
Petitioner must demonstrate that reasonahistguwould find the Cotils assessment of his
§ 2254 claims debatable or wrorMiller-El, 537 U.S. at 336Slack v. McDaniel529 U.S. 473,
484 (2000). And in cases where a district counielea habeas claim @mocedural grounds, the
court should issue a certificate appealability only if the petiiner shows that (1) jurists of
reason would find it debatable ethher the petition states a \hlclaim of the denial of a
constitutional right, and (2) jwis of reason would find it debata whether the district court
was correct in its mcedural ruling. SeSlack 529 U.S. at 484. Similar]l when a habeas petition
is dismissed as untimely, a certificate of appealability should issue only if reasonable jurists
would find the petition’s timeliness “debatabléd. at 485 (“Where a plain procedural bar is
present and the district court éerrect to invoke it to dispose tifie case, a reasable jurist
could not conclude either th#he district court er in dismissing the petition or that the
petitioner should be allowed to proceed furthersuch a circumstance, no appeal would be
warranted.”);Stamps v. Duncar2014 WL 3748638, at *4 (N.D. Ill. July 30, 2014).

In view of the analysis set forth aboveg fourt concludes that ft#@ner has not made a

substantial showing that reasobte jurists would differ regardg the merits of his claims.
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Petitioner’s claims are untimely, n@egnizable, and/or proceduraliefaulted, and thus further
review is not warranted. As to the untimeline@$scertain claims in Petitioner’'s supplemental
petition and the untenable grounds for tolling,reasonable jurists would find the timeliness of
those claims “debatable.” Thus, the Court declines to certify any issues for appeal pursuant to
28 U.S.C. 8§ 2253(c)(2).
V. Conclusion

For these reasons, the Court denies Petitoragplication for a wit of habeas corpus
under 28 U.S.C. § 2254 [8, 40]. @rCourt declines to certifgny issues for appeal under

28 U.S.C. § 2253(c)(2), and dats the Clerk to enter judgmt in favor of Respondent.

Dated:May 5, 2016 "fﬁés a - ;/

RobertM. Dow, Jr.
UnltedStatelestrlct Judge
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