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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BIKRAMJIT SINGH KALRA,
Plaintiff,

V.
Case No. 12°V-3154
UNITED STATES OF AMERICA
Judge John W. Darrah
Defendant.

N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Plaintiff Bikramijit Singh Kalrahas filed a petition to quash an Internal Revenue Service
(“IRS™) summons that seeks his financial information frathirdparty bank DefendantUnited
States of Americ§'the Governmat”) has moved to dismiss Kalra’s Petition, pursuant to Fed. R.
Civ. P. 12(b)(1) and 12(b)(6). For the reasons stated below, the Government’s Motion is denied.

BACKGROUND

The followingsummary of operative facts dsawn from the etition, the partiesbriefs,
and the parties’ exhibits.The Government asserts the followirialra is thesubject of an
investigation by the Indian tax authoriti@sl A”) concerning his tax liabty in that country.
(Def.’s Mem. in Supp. of Motto Dismiss (“Def.’s Menf) at1.) Pursuant to a treaty between
the United States and India, the ITA requested thadRBeobtain Kalra’s relevant financial

information located in the United State$d. In response tthe ITA’srequest, IRS Tax

! In considering a motion to dismiss for lack of subjeetiter jurisdiction, a court may
look beyond the complaint’s allegations and consider evidentiary materials adde@tse
jurisdictional questionUnited Transp. Union v. Gateway W. Ry. Co., 78 F.3d 1208, 1210 (7th
Cir. 1996).

Dockets.Justia.com


http://dockets.justia.com/docket/illinois/ilndce/1:2012cv03154/268317/
http://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2012cv03154/268317/30/
http://dockets.justia.com/

Specialist Daniel B. Groscosérved an administrative summonsthind-party Bank of America
(“BofA”) regarding any accounts held Kglra. (Id.; seealso Def.’'s Mem. Exh. 1A.)

According to the summons, Groscost also mailed a notice of the summons to Kalra to a
address in India provided by the ITA.d( see also Def.’s Mem. Exh. 1A.)The date of the
summons to BofA is identified as “March XXth, 2012,” and there is no date or signatede lis
for the notice of the summons sent to K&lra.

The summons at issue requedBadA to furnish copies of documents pertaining to all
accounts controlled or under the signatory authority of Kalra, for the pepod1A2000
through December 31, 2011. (Def.’s Mem. Exh. 1K3Ira claims that,n or around midApril
of 2012, haeceived a copof the summons directly from BofA. (Pl.’s Resp. at Agcording
to Kalra, he never received the notice mailed to him at the &altieess, andiponreceiving the
notice he immediatelgontacted his attorneys. On April 27, 20K3]ra filed the insant
petitionto quash the IRS summons to BofA under 28 U.S.C. § 78d9. I his pdition, Kalra
alleged that hesia resident of the United States, that he has filed taxes in the United\@tates
a United States addressd that he does not owe taxes in IndRl.’s Pet. 1 %.)

The Governmertiasmoved to csmiss Kalra’s ptition under Fed. R. Civ. P. 12(b)(1)
and Fed. R. Civ. P. 12(b)(6Kalrafiled a response brief in opposition. The Government has not

filed a reply brief.

2 The Government submitted the unsworn, undated “affidavit” by IRS Tax Specialist
Daniel B. Groscost, as will be further discussed below. According to Grisssiagément, he
issued the summons to BofA on March 26, 2012 and mailed the notice of the summons to Kalra
on or about March 29, 2012. (Def.’s Mem. Exh. 1.) As discussed b@lmscost'sstatement is
not competent evidence.



ANALYSIS
Rule 12(b)(1) Motion

Fed. R. Civ. P. 12(b)(1) permits a defendant to move for dismissal on the ground that the
court lacks subjeematter jurisdiction. In considering the motion, “a district court must accept as
true all wellpleaded factual allegations and draw all reasonable inferences in favor of the
plaintiff.” Long v. Shorebank Dev. Corp., 182 F.3d 548, 554 (7th Cir. 1999). The district court
also “may properly look beyond the jurisdictional allegations of the complaint and view
whatever evidence hasdresubmitted on the issue to determine whether in fact subpater
jurisdiction exists.”ld. (internal citations omitted)However,thenonmoving party (the
plaintiff) carriesthe burden of proving that the courshjarisdiction over its claimsUnited
Phosphorus, Ltd. v. Angus Chem. Co., 322 F.3d 942, 946 (7th Cir. 2008 (banc).

Althoughthe Governmenfails to mentiorFed. Rule 12(b)(1) in its supporting
memorandum, it appears the Governmemhallengingsubjectmatter jurisdictiorbased on
sovereign immunity. Under the doctrine of sovereign immunity, the United Statestde
sued without its consent, and any consent given limits the scope of the court’s jarisdet
United Satesv. Dalm, 494 U.S. 596, 608 (1990). When Congress provides conditions waiving
sovereign immunity, “those conditions must be strictly observed and exceptions Hreraot
to be lightly implied.” Bartley v. United States, 123 F.3d 466, 468 (7th Cir. 1997) (quoting
Block v. North Dakota, 461 U.S. 273, 287 (1983)).

Notice Requirements Under 26 U.S.C. § 7609

A petition to quash an IRS summons qualifies as a suit against the United States and,

thereforeyequires a waiver of sovereign immunitgarmesv. United Sates, 199 F.3d 386, 388

(7th Cir. 1999). Such a waiver is provided under 26 U.S.C. §(BE@% which permitsa
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petitionto quash by any person who “is entitled to notice of a summons under subsection (a).”
See also Stratton v. United Sates, 34 F. Supp. 2d 1096, 1097 (N.D. Ind. 1998)\] personhas
the right to bring a proceeding to quash a summons only if he or she is entitled to)notice.”
(quotingDavidson v. United States, No. 97-1244, 1998 WL 339541, *1 (10th Cir. Jun. 9, 1998)).
However, the petition must be filed “not later than the 20th day after such noticensrgthe
manner provided in subsection [7609](a)(2).” 26 U.S.C. § 7B@@sVv. United States, 575 F.
Supp. 738, 741 (N.D. Ill. 1983).

Kalra’s petition was fileadbn April 27, 2012.(Def.’s Mem. at 23.) The Government
arguwesthe petition should be dismissed as untimélize Governmentlaims, based on
Groscost’s unsworn and undated statement, that Kalsamailed notice at the Indsaldress on
March 29, 2012, and that under the statute, Kalra had twenty days from March 29, 2012 to file
his petition(April 18, 2012). In response, Kalra argues thia¢ IRS failed to follow the
notification procedures set forth in 26 U.S.C. § 7609(a)(2) and that, conseqtmentlyentyday
clock never began ticking. Kalra further asstrtd he filed his petition as soon as possible after
receiving the notice frorBofA.

26 U.S.C. § 7609(a)(1) requires tiiae IRS give notice to the taxpayer whose financial
records arsoughtirom athird-party. 26 U.S.C. 8§ 7609(a)(2) provides that sucticeas
sufficient if it is mailed by certified or registered mail to the last known addfebe taxpayer.
The notice must include: (1) a copy of the summons and (2) an explanatioriaofpager’'s

right to sue to quash the summons. 26 U.S.C. §(@Q).

% Service can also be effectuated according to 26 U.S.C. § 7608(eh, permits
deliveringthe summons by hand or leaving it at the last and usual place of abode.
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In this caseit appearsbased on several reasotigtthe notice requirements of
26 U.S.C. § 7609(a)(2) were noet Hrst, the summons’s certificate of service is defective.
Section Four of the certificatevhich pertains tgerviceon Kalra andstates “this certificate is
made to show compliance with IRC Section 76@®oth unsigned and undatedef.’s Mem.
Exh. 1A at 2.) Thesection of theertificate regeding service taBofA is also undated, although
it is signed Secondthe atual summons is undated and instead states that it was issued on the
“xxth” day of March, 2012. I¢l. at 1.) Third, the Government has failed to provide a certified or
registered mail receipt showing that the summons indact,mailed to Kalra.

Faceal with such defects, the Governmeobmittedthe“affidavit” by Groscostreferred
to above, in which hstateghat he sent a copy of the summons to Kalra by registered 18egl. (
Def.’s Mem. Exh. 1).However, Groscost’purportedaffidavit also is defective.His “affidavit”
lacks any sort of jurat, seal, or other type of certification by a notary pghbtibisstatement
was actually sworninstead, nderneattGroscost’ssignaturethere is &lank notarysignature
block. According to Black’s Law [xtionary, an affidavit is avoluntary declaration of facts
written down and sworn by the declarant before an officer authorized to aémoagts.”
BLACK’SLAw DICTIONARY 66 (9th ed. 2009)see also Pfeil v. Rogers, 757 F.2d 850, 859 (7th
Cir. 1985) Pfell) (“An affidavit is a statement reduced to writing and the truth of which isrswor
to before someone who is authorized to administer an oath.”) (internal quotation aod citat
omitted). As Groscost’s statement lacks any note that it was sworn tsforeone who is
authorized to administer an oath, it is not a sworn affidavit.

Furthermore, Groscost’s statement does not qualify as an unsworn declarater
28 U.S.C. § 1746 because it lacks a specific dat®feil, 757 F.2d at 85%ddressing a

summary judgment motiorthe Seventh Circuit cautioned tteataffidavit should still be
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considered ift complied with 28 U.S.C. § 1746, which permits unsworn declarations if such
declarations are signed and datebh this caselacking both apecificdate and a notary

public’s certification, Groscost’s statemelttes not qualify as either a sworn affidavisran
unsworn declaration under 28 U.S.C. § 17@®nsequently, Groscost$atementis stricken.

See, eg., Davisv. Wells Fargo Bank, 685 F. Supp. 2d 838, 842 (N.D. Ill. 2010) (striking
unsigned, unsworn and undated declarationsabnissiblg; Knights v. Williams, 2005 WL
1838427, No. 02-C-5017 (N.D. lll. July 28, 2005, at *3 (striking document and noting that
“compliance with 28 U.S.C. § 1746 is mandatory and fundamental, not a ‘non-substantive’
requirement”) (quotingPfeil, 757 F.2d at 859 ounts v. Kraton Polymers, U.S L.L.C., 260 Fed.
Appx. 825, 829 (6th Cir. Ohio 2008) (affirming that the district court did not abuse its diacreti

in striking the undated and unsworn declaration).

428 U.S.C. § 1746. provides as follows:

Whenever, under any law of the United States or under any rule, regulation, order,
or requirement made pursuant to law, any masteequired or permitted to be
supported, evidenced, established, or proved by the sworn declaration,
verification, certificate, statement, oath, or affidavit, in writing of thesqer
making the same (other than a deposition, or an oath of office, or an oath required
to be taken before a specified official other than a notary public), such matter
may, with like force and effect, be supported, evidenced, established, or proved
by the unsworn declaration, certificate, verification, or statement, inngti

such person which is subscribed by him, as true under penalty of perjury, and
dated, in substantially the following form:

“(2) If executed within the United States, its territories, possessions, or
commonwealths: ‘I declare (or certify, verify, or slatinder penalty of perjury
that the foregoing is true and correct. Executed on (date).

(Signature).



Prgjudice to Petitioner

Based on the current record, the evidence is insufficient to show that the IRSecompli
with the notice requirements of 26 U.S.C. § 7609(a)(2)nstances where the IRS has failed
provide the notice required by 26 U.S.C. § 7609(ap@)sts willthenexamine whether the
petitioner suffered prejudice as a résilthe failure to give noticeWhere there was no hanm
the petitionercourts have refused to quash the summe&as,.e.g., Sylvestre v. United Sates,
978 F.2d 25, 27-28 (1st Cir. 1992) (district court did not abuse discretion in refusing to quash
summonses, since taxpayer had not been harmed byfi8fe to provide him with timely
notice), cert. denied, 507 U.S. 994 (1993)pk v. United Sates, 104 F.3d 886, 890 (6th Cir.
1997) (“the district courts possess discretiorarghority to excuse the Service’s technical notice
errors where the party in intastesuffered no actual prejudigeUnited States v. Texas Heart
Inst., 755 F.2d 469, 478 (5th Cir. 1989)kkas Heart Inst.) (taxpayethadnot demonstratedny
prejudice resulting from thiRS’s failure to follow the notice requiremerand consequently,
any allegedailure by the IRSvasharmles

In this caseKalra wasprejudiced by the IRS’s failure to provide hihe notice as
required by 28 U.S.C. § 760%ee Texas Heart Inst., 755 F.2d at 478 (“We note that more often
than not, the taxpayer will be prejudiced by a failure to follow the requiitensstative
steps’)). The Government has not demonstrated that Kakaived the niice allegedly mailed
to him or that he did not get notioatil BofA provided it to him. Since the IRS failed to provide
Kalra with the statutory notice, the twenty day cldak not begin ticking until he received the
notice fromBofA. Furthermore, it is important to note thas mentioned above, Government
hasfailed to filea replybrief responding to Kalra’s argument that he filed his petd®soon as

practicalafter he received notice frofBofA.
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For these reasons, the Government’s Rule 12(b)(1) Motion is denied.
Rule 12(b)(6) Motion

Under a Fed. R. Civ. P. 12(b)(6) motion, a defendant seeks to dismiss the complaint for
failure to state a claimChristensen v. County of Boone, 483 F.3d 454, 458 (7th Cir. 2007). As
with a Rule 12(b)(1) motion, the court acceptsaadll-pleaded factual allegations as true and
construes all reasonable inferences in the plaintiff’'s faviimmayo v. Blagojevich, 526 F.3d
1074, 1081 (7th Cir. 2008internal quotations omitted). However, a complaint must allege
“enough facts to state a claim to relief that is plausible on its face” to survive a itootion
dismiss. Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007). For a clamrhave facial
plausibility, a plaintiff must plead “factual content that allows the court t thia reasonable
inference that the defendant is liable for the misconduct allegsihcroft v. Igbal, 556 U.S.

662, 678 (2009). “Threadbare recitals & #lements of a cause of action, supported by mere
conclusory statements, do not sufficed.

Under the Internal Revenue Code, the IRS may issue administrative summahs for “
purpose of ascertaining the correctness of any return. . . . [or fonnieitey the liability of any
person for any internal revenue tax. . ..” 26 U.S.C. § 7602(a). The United States may seek to
compel compliance with a summons in response to an action to quash that surgsaons.

26 U.S.C § 7609(b)(2)(A).

To enforce a tax sumons, the governmeniust make @rima facie case that the
summons was issued in good fai®i121 Arlington Heights Corp. v. IRS, 109 F.3d 1221, 1224
(7th Cir. 1997) 2121 Arlington Hts.) (citing United Satesv. Kis, 658 F.2d 526, 536 (7th Cir.
1981) Kis)). To do so, he governmenimust establish thimllowing requirements imposed by

the Supreme Court idnited Satesv. Powell, 379 U.S. 48, 57-58 (1964p¢well): “the
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investigation underlying the summons has a legitimate purpose; the informatibi saydge
relevant to that purpose; the information is not already in the IRS’s hands; aR&thad
followed the statutory steps for issuing a summor2d21 Arlington Hts., 109 F.3d at 1224.
These requirements “impose only a minimal burden” on the governrviiér v. United

Sates, 150 F.3d 770, 772 (7th Cir. 1998)i(ler). Once the government makeprama facie
showing, the burden 4ts to the petitioner teither“disprove one of th®owell factors, or to
show that the IRS issued the summons in bad faltth. The petitioner “faces a ‘heavy burdén
in refutingthe government’gprime facie case. ld. (internal citation omitted).

The government ordinarily demonstratesptsma facie case through affidavits of the
agentdnvolved in the investigation2121 Arlington Hts., 109 F.3d at 1224se also Miller, 150
F.3d at 772. As discussed above, the purported affidavit by Groscost has beenasricken
facially defective and therefore, the Government cannot rely on it to establigtinta facie
case.

Moreover, as mentioned above, the Groscost statement fails to show the purpose and
relevancy of the information sought, as requiredPbwell. The purported request by the ITA
pursuant to a treaty between the United States and India graduhiessed in the Government’s
memorandum. See Def.’s Mem. pp. 1-2.)As the Government has submitted no other
competent evidence to show the summons was issued in good faith, the Governmertchtas fail
establish itgrima facie case. See Miller, 150 F.3d at 772 (holding that the government did not
meet its minimaprima facie burden when it provided no affidavits for enforcement of the tax
summons).

Consequently, the Government’s Rule 12(b)(6) Motion must be denied.



CONCLUSION
For the reasons sftrth abovethe Governmerg Motion to Dismiss for Failure to State

a Claim and for Lack of SubjebtatterJurisdiction[21] is denied

il Mot

JOHK W. DARRAH
United States District Coudiudge

Date: April 23, 2013
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