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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION
FUJITSU LIMITED
Plaintiff/CounterDefendant
V.
TELLABS OPERATIONS, INC.

TELLABS, INC., AND
TELLABS NORTH AMERICA, INC.

e T N e

Defendants/Counter-@imants.
) NO.3P29

TELLABS OPERATIONS, INC.

TELLABS, INC., AND

TELLABS NORTH AMERICA, INC.
Third-Party Plaintif,

V.

FUJITSU NETWORK
COMMUNICATIONS, INC.

e S R, A A

Third-Party Defendant.

MEMORANDUM OPINION AND ORDER

JAMES F. HOLDERMAN, District Judge:

On January 6, 2014, Tellabs Operations, Inc., Tellabs, Inc., and Tellabs Northa@meric
Inc. (collectively, “Tellabs’) moved this court for judgment onetiieadings (Dkt. No. 140) and
filed a memorandum in support (Dkt. No. 14Tellabs Mem.”). In its motion,Tellabs seeka
judgment dismissingujitsu Limited (“Fujitsu”) and Fujitsu Network Communications, Inc.’s
(“FNC”) statute of limitations defensagainst Tellabs’ counterclaimgld.) According to

Tellabs, the defenses pled by Fujitsu and Kbl@llectively, “Fujitsu Parties”jnust failbecause
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based on the parties’ pleading lllinois savings claus&35 ILCS5/13-207 (West 2014),
permitsTellabs to assert counterclairmsd thirdparty claimghat mayhaveotherwise been
time-barred under applicabiatute of limitatiors. (TellabsMlem. at 1.) For theeasons set
forth below, Tellabs’ motion for judgment on the pleadings is granted.

BACKGROUND

Because the facts underlying tbis-going, multipatent multi-casedisputewere
discussed in thisourt'sJanuary 30, 2018rder addressingellabs’ motion to dismis@kt. No.
18), the court willlimit its discussiorto the facts necessary to decitie current motion.

On April 30, 2012, Fujitsu sued TellaBleging patent infringement ébur U.S. Patents.
(Dkt. No. 1.) After Fujitsu and Tellalisiefed Tellabsmoton to dismisgDkt. No. 9), the
court, in the January 30, 2013 order (Dkt. No. ti&gmissed-ujitsu’s claimsto the extent
Fujitsu’s claimswvere based on patents gmductditigatedin prior cases. Id. at £2.)
However, where Fujitsu’s infringement contentions covered new products, the coad deni
Tellabs’ motion to dismiss.Id.)

On May9, 2013, with the benefit of the court’s prior order, Tellabs answered Fsijitsu’
complaint, and assertedunterclaims. (Dkt. No. 54t 2266, “Tellabs Ans.”) Amongthese
counterclaimsrethealleged state lawusiness tort coudearclaims at issue hermcluding
allegedmisappropriation of trade secrets, business disparagement and defamatiofaand
competition (Id. at 3561.) OnJune 18, 2013, the Fujitsu Parties answerdidis
counterclaimsand thirdparty claims assertingtatute of limitations defenseamong others.

(Dkt. No. 72, at 23.



As stated earliefellabs seeks in its motidar judgment on the pleadings, dismissal of
the Fujitsu Parties’ statute of limitations defesis€he lllinois savings clause, 735 ILCS 5/13-
207 (West 2014), on which Tellabs bases its motion, states in pertinent part

A defendant may plead a s#@t or counterclaim barred by the statute of

limitation, while held and owned by him or her, to any action, the cause of which

was owned by the plaintiff or person under whom he or she claims, before such

setoff or counterclaim was so barred, and not otherwise.
Id. Tellabs argues that whéiujitsu filed itscomplaint (Dkt. No. 1)n this actionon April 30,
2012 that filing triggered735 ILCS5/13-207which overcomes as a matter of |dve Fujitsu
Parties’statute of limitationslefenses. (Tellabs Mem. a#4d)
In response, Fujitsu argues that judgment on the pleadings is inapprbpcaitse ofhe
lllinois borrowing statute, 735 ILCS 5/13-210 (West 2014). That statute provides

When a cause of action has arisen in a staterritory out of this State, or in a

foreign country, and, by the laws thereof, an action thereon cannot be maintained by

reason of lapse of time, an action thereon shall not be maintained.

Id. The Fujitsu Parties argue that the llline@vings chusedoes not control unless Tellabs can
demonstrate its business tort claims arose in lllinois. (Dkt. No. 149, at 5-7, “Fujitsu)REshé’
claims arose in another state, thgitsu Parties argue thkinois borrowing statute mandates
incorporatinghat state’statute of limitationswhich couldpotentially bar Tellabs’ counterclaims.
(Id.) Fujitsu contends that, because Tellabs has not ruled out this scenario, Tellabsateindhe
standard for judgment on the pleadings, namely establishing beyond a doubt that the Ftigssu Pa
statute of limitations defense must fafld.)

Additionally, Fujitsu argues that even if the lllinois savings clause applkdlabs’ pleadings
do not establish the factual pre-requisites for dpglthat staute. (Fujitsu Respat 3.) In particular,
the lllinois savings clause requires that a plaintiff's original claiseaoefore the defendant’s
counterclaim became barred by the applicable statute of limitati©esada Life Assurance Co. v.
Salwan 353 lll. App. 3d 74, 80 (lll. App. Ct. 1st Dist. 2004). Put another Wwajtsu asserts thatsit
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patent infringementlaims must have arisen before Tellabs’ counterclaims becamaimed under
the relevant statute of limitation$d. In response, Tellabargues thahe pleadings haveatisfied
this requirement, because all Fujitspatent infringementlaims date back to tr#005 Verizon bid,
while Tellabs counterclaims stem from conduct Fujitsu subsequextidgedly engaged in (Dkt.
No. 153, at 4-5, “Tellabs Reply”.)

Finally, the Fujitsu Parties argtiee lllinois svings clause cannot be applied~¢C
specifically or itsstatute of limitations defensbecause Tellabs’ claims against FNC are tphady,
not counterclaimsand the lllinois savings clause only operates to save counterclaims. (Fujipsu Res
at 34.) Tellabs responds that the lllinois savings clause applies to its cdgmisst FNC, regardless
of FNC'’s third-party status hergTellabs Reply at%.) Tellabs argues that thgase is “inhezntly
connected and is partly consolidated” with another proceeding where FNC is df ptandti
therefore the lllinois savings clause should applg.) (

LEGAL STANDARD

Federal Rule of Civil Procedure 12(c) permits parties to move for judgment on the
pleadings after pleadings are closed but early enough not to delay trial.ioh fieojudgment
on the pleadings is reviewed using the same standard that a court applies vevangev
motion to dismiss under Fed. R. Civ.12(b)(6). Pisciotta v. Old Idt’'| Bancorp, 499 F.3d 629,
633 (7th Cir. 2007). A motion to dismiss under Rule 12(b)(6) challenges the sufficiency of a
complaint for failure to state a claim upon which relief may be grarekdnson v. River&272
F.3d 519, 520-21 (7th Cir. 2001Rismissalis appropriate where “it appears beyond doubt that
[the non-moving party] cannot prove any facts that would support [the allelged]for relief.”
Hayes v. City of Chicag®70 F.3d 810, 813 (7th Cir. 2012). In reviewing a motion for
judgment on the pleadings, courts view all facts in the light most favorable to the non-moving

party. Nat'| Fidelity Life Ins. Co. v. Karaganj8811 F.2d 357, 358 (7th Cir. 1987).



ANALYSIS
1. The Savings Clause and Borrowing Statute

As a preliminary mattethe Fujitsu Parties are correct tnatwhere inTellabs’
counterclaimgloes Tellabs specifically identithe state laws on which itsisiness tort
counterclaims are basedTellabs Ans. 35-61.5uch identification is not fatal because Tellabs is
an lllinois resident, and necessarily suffered harm in Illinois due to the FujitsesPhusiness
torts that Tellabs alleges.

All three of the Tellabs entities are headquartered in Naperville, lllammisncorporated
in Delawareg(ld. at 33). heyconsequentlyare considered residergsthe state of lllinoiand
Delawarefor diversity purposesSee Buethe v. Britt Airlines, In@.87 F.2d 1194, 1195 (7th Cir.
1986) (‘For diversity purposes a corporatiaa citizen both of the state in which it is
incorporated and of the state in which it has its principal place of business.”). oAdtti for
purposes of this court@iversityanalysis Fujitsu admits that ia citizenof Japan, an8NC
admits that it is a citizeaf California and Texas. (Dkt. No. 72 at &jitsu is both
incorporated and has its principal place of business in Japan, while FNC is in@utporat
California with its principal place of business in Texdsl.)*

Because the parties are diverdgs courts analysis beginfom the premise that lllinois
statute of limitations law must appljalone v. Bankhead Ents., Iné25 F.3d 535, 538 (7th
Cir. 1997) (holding afederal district court sittingn diversitymustapplythe statuteof
limitationslaws of the state in which it sits.’"§ge alsd”ucci v. Litwin 828 F.Supp. 1285, 1299
(N.D. 1ll. 1993)(Alesia, J.Xholding “[l]ike a district court exercising diversity jurisdictica

district court exercisingupplementgurisdictionapplies the law of the state in which it sits”.).

! Neither party has contested thia¢ amount in controversy for the business tort counterciaims
less than $75,000—the other requirement for diversity jurisdiction under 28 U.S.C. § 1332.
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As previously discussed, the parties fundamentally disagree on how this court should
applylllinois statute of limitationgaw. As Tellabs points out, tH#inois savings claus 735
ILCS 5/13-207 permits a defendant to set forth counterclaims othdmus®arred. (Tellabs
Mem. at3-4.) On the other hand, Fujitsu argties lllinois borrowing statuténcorporates the
statute of limitations for claims arising in other states, provided neither partylisais
resident. (FujitsiResp.at 45.)

The Fujitsu Parties admit that the lllinois borrowing statute is only applicablewhe
neither party is an lllinois resident. (Fujitsu Resp. at 5). It is undisputedelabsis an
lllinois resident, with its principal place of business in lllinois, for purposes of diversity
jurisdiction under 28 U.S.C. § 1332.

For purposes of the lllinois borrowing statigemecourts in this districapplying lllinois
law havehdd that a corporation’s only residence is its state of incorporatee, e.g.Techular
Corp. v. Mentor Graphics Corp282 F.Supp.2d 869, 871 (N.D. Ill. 2003) (Bucklo, J.);
WestfaliaSurge, Inc. v. Dairy Tex, IndNo. 03-4304, 2003 WL 22478742, at *2 n.3 (N.D. |
Nov. 4, 2003) (Zagel, J.). Consequently, under tihespectedederal district judges’
determinationsthe fact Tellabs is a resident of Illinois for diversity analysis, based on it
principal place of business being in lllinois, has no effect on whether thenbog statute is
applicable.

Federal district courts in diversity of citizenship cases where state latgempletely
clear must predict how the highest court of the state would decide the statésiswe 2Hee,
e.g, Birchler v. Geh] 88 F.3d 518, 521 (7th Cir. 1996). In this case, the decision hinges on
whether the lllinois Supreme Court would apply the savings clause or the borstatumig, in

instances like this one where both statutes on their face could seemingly apgg.oBhae



lllinois Supreme Court’s explicit discussion of the lllinois savings clangarragan v. Casco
Design Corp. 837 N.E.2d 16, 24-27 (lll. 2003}is court predicts that the Illinois Supreme
Court would hold that th#linois savings clause’s applicati would decide this matter, not the
lllinois borrowing statute.

Althoughthe lllinois Suprem&ourt, did not explicitly decide how to apply thieois
savingsclausesn light of the lllinoisborrowing statute in itBarraganopinion, thelllinois
Supreme Courdid make severatatements thatupport this court’s predictiorSee, e.g., idat
24 (“Section 13-207 is a ‘saving’ provision that allows a counterclaim to proceed despite the
failure to comply with theppropriate statute of litationsperiod”);id. at 25 (“Section 13-207,
however, does the opposite of a statute of limitations. Instead of barring aftiira specified
period or setting a date for accrual of the claim, it saves otherwise baxirad.t);id. at 26
(“With respect to the two sections of the Code to be reconciled in this case, it eftenke
statute of limitations bars a claim that the saving provision can step in to savihisg
passages support the concludioat, regardless of whether the lllindisrrowing statute would
incorporate another state’s statute of limitations, the lllinois savings changd subsequently
override the foreign statelsnitations period.

In contrast to the lllinois Supreme Court’s statemenBaimaganin 2005, Fujitsu
arguesthat the 1999 lllinois Appellate Court opinionEmployers Ins. of Wausau v. Ehlco
Liquidating Trust 723 N.E.2d 687 (lll. App. Ct. 1st Dist. 1999), supports Fujitsu’s pogitiain
Tellabs’ counterclaimarebarred by thdllinois statute of limitation®r of the statute of
limitations of another state that has been borroweddat 692-93.However nowhere in the
Employers Insurancepinion did the lllinois Appellate Court discuss, mention, or indicate that it

considered thefect of the Illinois savings clause.



In sum, because this court’s jurisdiction oagé claims is based on the diversity of the
parties’ citizenship, thisourt s to follow lllinoislaw. In the absence of a clear determination of
lllinois law on thispoint by the lllinois Supreme Court, this copredictsthe lllinois Supreme
Court would hold thathe lllinois savings clause, 735 ILCS 5/13-207 (West 2014), weale
Tellabs’ counterclaims, regardless of whether another state’s situmétations laws would time
bar them under the lllinois borrowing statute, 735 ILCS 5/13-210 (West 2014 consequently
irrelevant whether, as the Fujitsu Parties discuss in their bri¢fiedsujitsu Parties’ allegedly
tortious conduct occurred Texasor any other state. (Dkt No. 149, Fujitsu Resp. &f)5Fhe harm
to Tellabs’ business would have occurred in lllinois where Tellabs resides at its iNapéimois
headquarters.

2. The Savings ClausePreRequisite

As discussed above, Fujitsu argeesn if the Illinois savings clause applies Tellabsnot
establisked thepre-requisite for applyingt. (Fujitsu Respat 3.) In short, for the Illinois savings
clause to applya plaintiff's original claim must ase before the defendanteunterclaim is time
barred. Canada Life 353 Ill. App. 3d at 80Fujitsu argues Tellabs has failed to establish these facts,
based on the face of the parties’ pleadings. (Fujitsu Resp. ati8)REply (Dkt. No. 153)Tellabs
correctly arguesll of Fujitsu’s pateat infringement claims arise frothe 2005 Verizon bid, while
Tellabs countalaims stem from cafuct Fujitsu allegedly engagedatter thatbid. (Tellabs Reply
at 45.) Thus, Tellabs has satisfied the requirement that its counterchgnesnot timebarred
before Fujitsu’s patent infringement claims.

3. The lllinois Savings Clause and FNC

Finally, as discussed above, the Fujitsu Parties argue the lllinois saxangs chnnot be

applied to FNC'’s statute of limitations defenses, because FNC is géntyd-the claims against it

are consequently thirgarty not counterclaims, and the lllinois savings clause only applies to



counterclaims. (Fujitsu Resp. at 3-4.) In its Repbilabs argues that the lllinois savings clause
apples to its claims&gainst-NC, regardless of FNC's thingarty status here, because this case is
“inherently connected and is partly consolidated” with another proceeding where Figlaiistié.
(Tellabs Reply at %.)

The lllinois savings clause is leson the principle that a party who initiates an action
“waives application of the statute of limitations with regard to potential eotlaims.” Barragan
837 N.E.2d at 24lllinois courts have long recognized that “oraggplication of the statute of
limitations has been waived, it remains waived even if the claim which triygezevaiver is later
dismissed.”See id.Ogg v. City of Springfield458 N.E.2d 1331 (1984).

Had these counterclaims been filed by Tellabthe other proceedingommenced bioth of
the Fujitsu Partie@No. 09 C 453Q)the lllinois savings clause clearly would §ppecause FNC was
a plaintiff. Because thipresent caséNo. 12 C 3229, is inherently connecteith No. 09 C 4530,
where FNCwas a plaintiffthe lllinois saings clause should apphere as well.

Fujitsu’s arguments based @Gorman v. City of Chicag®58 F.Supp.2d 928 (N.D. Il
2013) (Dow, J.) are not persuasida.O’Gorman the party seeking to rely on the savings clause
was theplaintiff O’Gorman, ot a “defendant” in the case seeking to assert countercldichsat
934-35.) In contrast, here, the Fujitsu Partigsd the allegations of patent infringement against
Tellabs, thereby promptingellabs to file its counterclaims. Unlike’Gorman thecasebefore this
court that are part of this on-going, multi-patent, medise disputeid not occur in separate forums

but instead argn a single court. Thu€®’Gormanis completely distinguishable.

CONCLUSION

For the reasons set forth above, ttoart grantsTellabs “Motion for Judgment on the

Pleadngs” in full. (Dkt. No. 140)Tellabscounterclaimsre not timebarreddue tothe lllinois



savings clauseTellabs has satisfied the savings clause’s requiremerthth&ujitsu Parties’
claims arose before Tellabs’ counterclamnsl thirdparty claims were timbarred. Tellabs
may prosecutets counterclaims againbbth Fujitsu and FNC, in spite of FNQGlurd-party
statusin this action because this case is inherently connewiigtlcase no09 C 4530nhere
FNC wasa plaintiff. Consequentlyilinois savirng clause overcomes the Fujitsarfes’statute

of limitations defense.

ENTER:

s M—LLW

JAMES F.HOLDERMAN
United States Districludge

Date: April 18 2014
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