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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DONNA J. SCHWEIZER,

Plaintiff,
12 C 3239
V.
Judge John Z. Lee
COMMISSIONER OF THE SOCIAL
SECURITY ADMINISTRATION ,

Defendant.

~— o N N

MEMORANDUM OPINION AND ORDER

In this appeal,Donna J. Schweizer seeks a review olfie final decision of the
Commissioner othe Social SecurityAdministration (“SSA”)denyingher claims for Disability
Insurance Benefits and Supplemental Security Incguesuant to42 U.S.C. § 405(Q)
Schweizer moves for summary judgment askitige Courtto reversethe Commissioner’s
decision to deny benefits, whithe Commissioneopposes her nimn andasks the Courtto
affirm the decision For the reasonprovided hereinthe Courtdenies Schweer's summary
judgment motionaffirms theCommissioner'slecision and dismisses this lawsuit in its entirety

Background

Procedural History

On Decemberl, 201Q Schweizerappliedfor both Disability Insurance Benefits and
Supplemental Security Incomeschweizemlleged that she becamdisabledon April 17, 2009
due toa condition resultindfrom a torn esophagussistainediuring an endoscopgyrocedure R.
174, 183. Schweizer’s applications were denied. R-9%1 She therrequestedeconsideration

of thedenial but on August 16, 2011hatrequest was alsdenied. R. 96, 102.
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At her requestSSA Administrative Law Judge Lee Lewin (“ALJ Lewin”) held a hearing
on December 6, 20119 determine the merits of her claims. R, 312, 116. Schweizer, who
was represented by counsel, medical expert John Pollard, and vocational exygierh &tavis
testified at the hearing. R. 31.

On December 28, 2011, ALJ Lewin deth Schweizer’s claims fdDisability Insurance
Benefits and Supplemental Security Income, findhag Schweizer was not disabled as required
by the Social Security ActR. 7-20.

On March 22, 2012, the SSA Appeals Council denied Schweizer’s request for review. R.
5. Thus, ALJ Lewin’s ruling became the SSA’s final decision on the matteisartdiewable by
the Court pursuant td2 U.S.C. § 405(g)See Pepper v. Colvirl2 F.3d 31, 361 (zh Cir.
2013).

I. Factual Background

A. Vocational Evidence

Schweizerwas born on January 29, 1967, and wayéddrs old at the time of the SSA
hearing R. 176. Sle is five feeteight inches tall, weighs around 194 pounds, laasia high
schooleducation R. 34. Shalleges a disability onset dateAxbril 17, 2009 at which timeshe
was 42years old.R. 174, 183. Schweizer'salleged disabilityresults fromscar tissue and nerve
damageto her throatthat purportedly was caused by mal tear in her esophagus froam
endoscopic procedureR. 37. From February to November 201€hemade $26,000.00 while
employed as a fulime automotive sales person at a car dealaking straight commission. R.

35-36.



B. Medical Evidence

The medical evidence in the administrative record describes the onset of Schweizer’s
condition and the treatment she received. On April 16, 2009, Schweizer underwent an upper
endoscopy of her upper gastrointestinal tract. R. 459. On the day she underwent tt@pgndos
Schweizetbegan experiencingcough andasore throatR. 461. Her symptoms prompted her to
goto the emergency roomjhere Schweizer receivedCT scarthatshowed that shiead a smal
upper esophageal tearR. 461 She subsequentlgevelopedan infection, and she was
hospitalizedat ProvengSt. Mary’s Hospital in Kankakee, lllinoigpr at least six days. While
she was at the hospital, Schweingrs irtubated for respiratory support asdffered fromhigh
fevers and a chest infeatio R. 594.

Shortly thereafter, m May 6, 2009, Schweizavas examined bfier primary doctor, Dr.
HashimZaidi. R. 540. Dr. Zaidi noted that Schweizemplained omoderate epigastric pain, a
cough, andh constant sore throat. R. 539. He diagnosdakhaving gastroesophogeal reflux,

a persistent cough, and reflux esophagitis. R. 920.Zaidi authorized Schweizer to return to
work as of May 11, 2009. R. 575.

Schweizersoughtfurther treatment from her ENT physician, Dr. Christopher Lombardo.
On May 13, 2009, Dr. Lombardo examin8dhweizer, wha@omplaired of chronic hoarseness,
difficulty swallowing and pain when swallowing. R. 594. According @o. Lombardo
Schweizerindicated she hathtermittent fevers, a chronic cough, and fullness in the throat
especially in the left upper anterior throat at the level of the hyoid and sternalragion. R.
59495. Seven months later, on December 23, 2009, Schweizer returned to Dr. Lombardo, who

obsened that shevas experiencingitermittent harseness that was strestated, a sensation of

! Subsequergastrografin esophagrams failed to show evidence of a $est etter fromBrian C.

Sasso, D.O. R. 593.



fullness in the throat, and some difficulty swallowing. R. 58&er exanining SchweizerDr.
Lombardoalso notedthat she had minimal to mild tendess in her right neck muscles whe
touched. R. 589-90He advisedSchweizerto continue seeinger speech therapist. R. 590.

In June 2010, because Schweihad complained of right neckain she underwena
magnetic resonance imaging report (“MRdf)herneck and cervical spines avell asbone scans
R. 582, 584.The bone scans were normath minimal arthritic cervical change. R. 586lhe
MRI of her cervical spine showed no acute compression, some disc space narrowing and disc
degeneration from C4-C5 through C6-7, and normal spinalsibedmd signal. R. 584.

In September 2010, Schweizer samther ENT physician,Dr. Rajeev Mehtafor her
throat problems. R. 580Shestated that she was suffering frarconstant sore thrqat raspy
voice that becamevorse later in the dayight neckpain that felt like needlesnd some neck
stiffness when turning her head to the left. R. 580. She told Dr. Mehta that she w&sgot ta
any medication to alleviate those symptor®s.580. A month later, in October 201, Mehta
met with Schweizeto reportthe results ofin ultrasound and an esophagrafrher esophagus.
R. 578. Dr. Mehtatold her that her esophagus was normwath the exception o smallbleb, or
mucouschangewhich hadquestionable significanced.

On October28, 2010,Schweizer began seeingraurologist,Dr. Daniel Orozcoto treat
her throat symptoms. R. 522, 520. She complainstiarip pains on the right side of her throat
throughout the dayifficulty in swallowing and intermittent problems with her vocal cords that
caused hoarseness. R. 522. Schweizer told Dr. Orozco that she had been treatedresith diffe
medications that had not worked well, including Dilantivhich did little toalleviate the pin.

R. 523. Dr. Orozco prescribed the liquid form of Neurontin. R. 524. During a felipwisit

on November 18, 2010, Dr. Orozdiagnosed Schweizavith glossopharyngeal neuralgia. R.



521. He noted that her voice was hoarse and that the liquid form of Neurontin provided her with
temporary rekf of her symptoms. R. 520. Dr. Orozostructed her to return in four months.
R. 521.

After Schweizer applied for disability benefits, the lllinois Bureau of Disability
Determination Services selected Dr. Sarat Yatarhdi to performa physical examinationThe
agency also askebDr. James Madison to perform a consultative physical Residual Functional
Capacity (“RFC”)Assessmenbased on the medical evidence in the record. R. 6364842
Additionally, the agency skected Erwin Baukus, Ph.D., to conduct a mental examination of
Schweizer, and Joseph Mehr, Ph.D., to perform a consultative mental RFC. R. 6522679-82.

Dr. Yalamanchiliconducted a physical examinationS¢hweizeron February 22, 2011.
Based upon the forty minute examinatioe,found her speech to bermal. R. 68-37. Dr.
Yalamanchilialsoconcluded that herervical spine was normal atithtthe motion of any spinal
segmenbr any joint in the upper extremiti@gas not limited R. 638. Dr.Yalamanchilinoted,
however, that Schweizer appeared to be in discomfort during the range of motion test on her
cervicd spine and upper extremitiesR. 638 He diagnosd Schweizer as having
glossopharyngeal neuralgia, difficulty swallowiggophageal tean 2009,and intermittent loss
of voice. R. 640.

Dr. Madisonreviewed the medical evidence and provigedonsultativgohysicalRFC
assessmenbn March 2, 2011 R. 64249. He concluded that Schweizelid not have any
communicative manipulative, visual, or environmentéimitations R. 6%6-46. He also
determinedhat Schweizer cdd lift twenty pounds occasionally artdn pounds frequenttysit,

stand and/or walk (with normal breaks) for about six hours in an-lkeahtworkday;perform

2 A physical or mental RFC assessment determines the most work a claimant can padiiog

into consideration her or hhysical or mental impaiments. 20 C.F.R. § 416.945.



unlimited pushing and/or pulling; occasionally climb stais;casionally balance; and was
unable tcclimb ladders/ropes/scaffolds. R. 642-49.

Dr. Madisonalso determiadthat Schweizer’s selfeported symptomrelated limitations
were only partially crediblgiven her medical history. R. 64'He found her claims credible t
the extent that she hdhda treatment history for glossopharyngeal neuraldga 647. But he
pointed to inconsistencies in the medical evidence that underrhgredredibility incertain
respects For example, lthough Schweizerreported difficulty in swallowing, she had gained
weight over the last few months. R. 647. Further, wéhiecomplained that she&as unable to
bend her head down, Dr. Yalamanchididnoted that she oplhad a minor decreasetimerange
of motion in her cervical spine. R. 64%chweizerclaimed to experiencétoat pain and loss of
voice after speakintpr five to tenminutes, buDr. Yalamanchilihad observethat her speech
was normalduring the foty-minute examination R. 64647. Finally, dthough Schweizer
statedthat she could ndift anything, could only walk tenfeet and haddifficulty reaching,
climbing, and kneeling, Dr. Yalamanchihad repored she had nanal strength,reflexes
sensations, and gait. R. 647.

Dr. Baukus condued a mental examination @chweizer a March 9, 2011 Henoted
that the volume of her speech was a bit low, but otheflwesspeech wasormal with respedio
articulation, grammar, syntax, and vocabulary. R2-8% He diagnosed her as having chronic
pain disorder with both psychological factors (depression and anxiety) and ral gaedical
condition. R. 655.

On March 25, 2011Dr. Mehrreviewed the medical evidence and providezbnsultative
mental RFC. R. 6782. He determined that Schweizer had the cognitive, psychological, social,

and functional capacity to perform simple work of a routine and repetitive basis. R. 681.



C. The December 6, 2011Hearing Testimony
1. Donna Schweizer’sTestimony

At the hearing, Schweizer testified that her neurologst had diagnosed her with
glossopharyngealeuralgia,i.e., pain caused by the cranial nerve that goes to the throat. R. 39,
66. Glossopharyngeal neuralgmakesit difficult for Schweizerto talk. R. 38. She testified
thatshe can normally talk for five to ten minutaesforeshe starts to cougind has severe pain
that feels like strep throat for about half an hour to an hour. R. 39. On a scale of one to ten,
Schweizerated the pain atabout an eight. R. 41. She testifibét her throat pain increases
when she talk&nd that her throat iess paiful when she does not talk loudly. R. 41, 60.
Schweizerstated that shepeaks anyways and warthrough the pain because she “hatgjisi
gitting there.” R. 60. Howeverhs explainedwhen she speaks for a longng, she starts
coughing andoses her voice for a whileR. 60. When asked whether sieperiened throat
pain during the hearing, Schweizer statddat even during the bheng she experienced
throbbing, shooting pain that felt like knives stabbing her in the throat. R. 44.

Schweizer also explained how her throat condition affected her other activiims
example, sheestified thatengaging in mor¢ghannormal actiiy made her throat swollen. R.
38-39. Sheaddal that turmg her head to her right sideas difficultand turng to her left side
was feasible to some extent. R. 44. Schwestso statedhat reaching herrm out in any
direction caused throgain. R. 4445. Walking and swallowing also trigger her throat pain. R.
59. Schweizetestified that, other than the physical symptoms of her throat condition, she is not
experiencing any other physical problems with any other part of her Bad3z.

Schweizer also described her daily activities. She stdtatshe slepabout four to five

hoursper night, but at times would have trouble sleeping because it was hard to breathe when



lying on her side. R. 45. She dredéerself, showered by herselirote, typel, opered doors,
used telephonepicked up pencils, benbver slightly, climled stairs a bit, read books, usa
computer, andventto the store once or twice a week with hesltand, who droveer. R. 46.
However, seherself did not drive écause she coufbt turn her head. R. 35, 50.

Additionally, Schweizerstated that she coutthly stand for about teminutes before her
throat startedo hurt, and as a result, she could cobk or prepare meals. R.-48. She also
explained that she coutthly walk about ten or fifteepards before her throat begtohurt. R.

47. Although she had baskirgery in 2000, Schweizer stated that her SSA claim was not based
on theinjury to herlumbar spine.R. 174, B3. Schweizer agreed that sheswahle to follow
instructions, remember things, concentrate on tasks at hand and finish them, and work with
people. R. 50. She was not feeling anxious or depressed, sheowheing treated for any
mental or emotional problems, and she haéver taken any medications for anxiety or
depression. R. 51. Schweiztated that shdid not smoke cigarettes, drink alcohol, or use
drugs. R. 52.

According to Schweizershe begarseeing her neurologist, Dr. Orozadao, 2010, and
continuedto see him once every three months. R439 Between August 2010 and November
2010,Dr. Orozco prescribed Neurontin that, when taken consecutively with doses of Ibuprofen,
was more helpful than owtihe-counter pain medication to alleviate her paR. 43, 55-56, 58.
However,Schweizettestified that shéiscontinued taking Neurontin in November 2010 because
she could no longer afford it duelaxk of income.R. 43, 5556, 58. Schweizerxplained that
althoughshe hadattended forty twasessions of vae therapyso that she could improvesh

voice and speak without paiher doctorssaid that the only thing that can help her now is



medication. R5354. Schweizeadded that she currently was takifigenol and lbuprofen,
but they did not really help to alleviate her pain. R. 14-15.

Schweizer alstestified thaDr. Zaidi, who has been her primary doctor since she was 29
years old, has treated her throat condition, and sbg lsim twice a year. R. 40n 2010, Dr.
Zaidi wantedher to attempt toreturn to work. R. 57. She returned to work from February to
November 201@&nd earned $26,000.00 in straight commissions during that time period. R. 8,
35,57. Butin November 2010, her throat pain worseraashe did not want ttake additional
doses of Neurontibecause imade her dizzy and lighteaded® R. 58. She stopped working in
November 2010. R. 36.

2. Medical Expert Dr. John Pollard’s Testimony

Dr. John Pollard testified at the heariag a neutral medical expert. To arrivehet
opinions, he reviewedhe completemedical evidence, includinthe records ofSchweizer’'s
treating physicias and their conclusions. R. G8. Dr. Pollard staed that Schweizer’s
symptoms were consistent wigjliossopharyngealeuralgia R. 65. Henotedone contradictory
indication in the medical evidencean otolaryngologisthad stated thatSchweizershowed
dysphonia, or tension in theocal chords which could be caused bgnxiety rather than
glossopharyngealeuralgia R. 65.

According to Dr.Pollard, the onf functional limitation from Schweizer'sondition was
related to talking. R. 66. He concluded that the condiionld be a severe impairmewntith
regard to certain voiedependent occupationisut would not be a severe impairment asndo-
voice-dependent occupations. R.-68. Dr. Pollardalso concluded that any back condition

related toSchweizerdumbar spine fusion surgery in 2000 was not a severe impairment. R. 64.

3 Dr. Orozco, however, noted that Schweizer reported no difficulties or selgseffom the liquid

Neurontin. SeeR.17 (citing R. 664, 693).



Furthermore,Dr. Pollard determinedthat Schweizer’'scontinued pain would not cause any
functional limitations. R. 66.He pointed toDr. Orozcds notationthat Schweizer's pain was
partially alleviated byliquid Neurontin R. 67. Dr. Pollard also noted thaSchweizer had
discontinued taking the medication due to the expense. R. 67.

Based onhis review ofthe medical evidencend his observation of Schweizer's
testimony at the hearing itser. Pollardopinedthat Schweizer was able to produce speech that
could be heard, understood, asdstained. R69-70. Given the medical recordSy. Pollard
disagreed withthe conclusions oDrs. Orozcoand Zaidithat Schweizer @uld not produce
speech that coulde heard, understood, asustained R. 70.

3. Vocational ExpertStephen Davis Testimony

Stephen Davigestified at the hearing as a Vocational Expert (“VEThe ALJ asked
Davisseveral questions involving a hypothetical person, wr®Sehweizers agewith the same
educationand work historyintermittent voice loss, and restrictions émcasional reaching(R.
73, 642-49.

First,the ALJ asked the VE whethehgpothetical persohmited to light work, who wa
(1) able tostand or walk a total of about six hours of an elgthir work day,(2) able to
frequently lift ten pounds3) able tooccasionally lift twenty poundg4) able tooccasionally
climb ramps and stairs and balance, (5) incapabbtiirabing ladders, ropes or scaffolds, and (6)
limited to simple, routine and repetitive work with simple instructiovsyld be able to grform
the tasks that Schweizer had performed in her prior jobs. R. 73. Davis answered “no.” R. 73.
The ALJ therasked Davisvhether there was other work in the economy siaha hypothetical
person who wasrestricted to lightduty workwith theabove restrictionscould perform. Davis

replied thatsuch a person could be employed as a bench worker and that 47,250 bench worker

10



positions were availabla lllinois. R. 7475. He also testified that such a person could work as
an assembler of eleal equipment and that 2,325 positions were available in lllinois. R. 74
75. Further, the ALJ asked Davis whether there was other work in the econonsuthat
hypotheticalperson, who was restricted to sedentary work with the above restrictiarid, co
perform. Davigepliedthatsuch a person could obtain work as an assembler, for \6id»0
positions were available in lllingisor as a surveillance system monitor, for which 6,300
positions were available in lllinoisk. 74-75.

Secondthe ALJasked Davisvhether ahypothetical person limited to light warkvho
could (1)stand or walk a total of about six hours of an elghir work day,(2) frequently lift
ten pounds(3) occasionally lift twenty poundg4) occasionally climb ramps and stairs and
balance(5) neverclimb ladders, ropes or scaffolds, (6) do work limited to simple, routine and
repetitive tasks with simple instructions, angl ¢écasionally speakvould be able to perform
Schweizer’'s pstwork. R. 74(emphasis added)Davisrepliedthat such a person would not be
able to perform Schweizer’'s past work. R. 75. Davis explained, however, that thplsarics
light work and sedentary work he described with regard to the ALJ’s fipstthgtical would be
available to theerson inthe ALJ’s second hypothetical. R. 75.

Third, the ALJ inquired as twhether ahypothetical persotimited to sedentaryvork,
who could(1) sit a total of about six hours of an eigidur wak day with a sit/standption, (2)
lift a maximum of ten pound$3) occasionally lift twenty pound$4) do work limited to simple,
routine and repetitive tasks with simple instructions, d&¢asionally bend(6) occasionally
reach in all directions(7) occasiondly speak ard (8) occasionally rotate the head left and
right, would beable to perform Schweizer's pasbrk. R. 75(emphasis added)Davis replied

thatsuch a person would not lable to perform Schweizer’s pasbrk. Davis addedhowever,

11



that such a person would be able to perform the following jobs in lllinois: 6,300 jobs as a
surveillance system monitdd4,000 jobs as a sedentary table worker; 34,000 jobs as a laminator;
and 4,080 jobs as a coater working with brake linings. R. 75-77.

Fourth,the ALJaskedthe VE whether a hypothetical persevho could(1) sit for less
than a total of twdnours in an eighhour day, (2)stand or walk up to a total 6fvo hours of an
eighthour day, and (3) nevé&end,reach, kneel, crouch, or climb, but would need breaksala
throughout the eightour day, would be employable. R. 77. The VE replied that there are no
full-time jobs fora person who couldnly sit for two hours and stand and walk for uptée
hours. R. 77.

II. The ALJ’s Decision

Although Sé&weizer claimedhat heronset of disabilitystarted onApril 17, 2009, he
ALJ found that Schweizer had engaged in substantial gainful activity from February 2010
through November 3, 2010. R 12. The ALJ noted, however, that Schweizer had not engaged in
substantial gainful activity from approximately November 4, 2010, to the tirtteedfearingand
focused his findings on that time period. R. 13.

Next, he ALJ found thatSchweizerhadthe severe impairments 6§lossopharyngda
neuralgia and neck impanentpain” R. 13. However, the ALJ found that neither of these
impairments alone or in combinatiorgualified as one of the impairments listed?8tC.F.R. §

404, Subpart P, App.. 1R. 14. The ALJexplained that hearefully considerethe opinionsof
Drs. Zaidi andOrozcq but gavethem little weight because they were conclusory in natainel
contradicted by evidencm Schweizer'sown medical records. R. 14.Seeinfra Analysis,

Section II.
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In addition the ALJassessed Schweizer's RFChe ALJconcluded thatalthoughthe
objective medical evidencghowed that Schweizer’'s impairments could reasornadlgxpected
to cause at least some of her symptdmesdescription of the intensity, persistence, and limiting
effects of her symptoms weemot credible and inconsistent with thieysicalRFC assessment
and her treating physiciahnotes R. 16. He thus concludd that overall, the record didhot
support the degree of limitation allegby Schweizer There was no indication imer nedical
records that Schweizeavas unable to speak effectivelthat she had brought someone to
communicate for her, or that she needed to write her responses to her doetais her
intermittent loss of voice R. 17. The ALDbbservedhat at the hearing, Schweizer stated that
her voice was almost gonend yet her voice remained understandable at that point and
throughout the entire hearing. R. 17. Although her voice may have been hoaslemis and
clarity persisted, despite the vocal demandsesfifying at ahearing. R. 17. The ALJ also
emphasized thadthough Schweizer testified that she could spealofdy five to tenminutes
before losing her voice, she answered questions for-finrgyminutesduring the hearing and for
onehour during heprior psychological examinatiowith Dr. Baukuswithout losing her voice
R.17.

Based on thanedcal evidence andhearingtestimony, as well a$Schweizer'sage,
education, and work experiendae ALJ determing that Schweizerhad the RFC toperform
sedentary work and was able to (1) sit a total of about six hours of arheighivork day with a
sit/stand option, (2) lift a maximum of ten pounds, (3) occasionally lift twenty poufddp(
work limited to simple, routine and repetitive tasks with simple instructionspd&gsionally
bend, (6) occasionally reach in all directions, (7) occasionally spedk(8) occasionally rotate

herhead left and right. Given this assessment, alyshg onDaviss testimony, the ALJound
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that Schweizerwas unable to perfon the work she had done in the past. R198 However,
based uponDaviss testimony regarding the numab of jobs available for a person with
limitations similar to those experienced by Schwejzee ALJconclued thatSchweizer would
be able to perform other jobs that exist in significant numbers in the national ecoantthus
held that shevasnot disabled as definathder the Social Security AcR. 19-20.

Legal Standards

Standard of Review

A court’s review of the Commissien's decision is limited to examining whether the
ALJ applied the correct legal standaedsl whether there is substantial evidence to support the
ALJ’s findings. 42 U.S.C. § 405(glRichardson v. Peraleg02 U.S. 389, 401 (1971)erry v.
Astrue 580 F.33d 471, 4757 Cir. 2009). A court reviews the ALJ’s legal conclusidesnovo
and factual determinations deferentiallgchmidt v. Astrue496 F.3d 833, 841 {{7 Cir. 2007).
“Substantial evidentemeans “more than a mere scintilla” of eviderar®d “such relevant
evidence as a reasonable mind might accept as adequate to support a condRislardson
402 U.S. at 401. “[T]he ALJ’s decision, if supported by substantial evidence, will be upheld
even if an alternative position is also supportedsiblystantial evidence.’'Scheck v. Barnhart
357 F.3d 697, 699 (i Cir. 2004). A court may not substitute its judgment for that of the
Commissioner by reevaluating facts, reweighing evidence, resolvingatenifli evidence, or
deciding questions of cradllity. Skinner v. Astrue478 F.3d 836, 841 (7th Cir. 2007).

Although he ALJ is not required to address “every piece of evidentestmony in the
record,the ALJ’s analysis must provide some glimpse into the reasoning behindédision to
deny benefits.”Zurawski v. Halter 245 F.3d 881, 889 (7th Cir. 2001)'he ALJ“must build an

accurate and logical bridge frotime evidence to his conclusiér€lifford v. Apfe] 227 F.3d 863,
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872 (7th Cir. 2000), andnust minimally articidte the “analysis of the evidence with enough
detail and clarity to penit meaningful appellate revieWwBriscoe ex rel. Taylor v. Barnhard25
F.3d 345, 351 (7th Cir. 2005).

I. Disability Standard

Under the Social Security Act, a person is disabled if she bafian “inability to engage
in any substantial gainful activity by reason of any medically determirgbyjsical or mental
impairment which can be expected to result in death or which has lasted or caredtecexp
last for a continuous period of not less thamidhths.” 42 U.S.C. § 423(d)(1)(a)To determine
whether a claimant is disabled, the ALJ considers the following five questions in &idsr 5
the clamant presently unemployed? Secondeslthe claimant have a severe impairment?
Third, does the impairment meet or medically equal one of a list of specific impairments
enumerated in the regulations? Fourth, is the claimant unable to pdrérfarmer occupation?
Fifth, is the claimant unable to perform any other wo&@e20 C.F.R. § 416.920(a)(4).

If the answer is “yes” at eithestepthree or step five, then thedaimant isconsidered
disabled. Young v. Sec’y of Health & Human Sengs7 F.2d 386, 389 (7th Cir. 1992lf. the
answer is “no” at any step, other than at step thiee claimant is not disabledld. The
claimant bears the bden of proof at steps one through fold. If the claimanestablishes that
shecannotperform past work at step fouhenthe burden then shifts to the Commissioner to
showthat theclaimantis ableto engage in other work existing in significant numbers in the

national economyld.
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Analysis

Focusing on the loss of her voicechweizerarguesthat the Commissioner’s decision
should bereversed because the Alapplied Listing 2.09 incorrectlyimproperly assessed
Schweizer's credibility ard did not give deference to the opinions of Schweizer’s treating
physicians.The Commissionespposes each of these assertions.

l. The ALJ’s Application of Listing 2.09

As an initial matter Schweizercontendsthat the ALJ applied Listing 2.09 incorrectly.
Listing 2.09, entitled “Loss of Speechjéfinesthe qualifying disability condition as®Organic
loss of speech due to any cause with inability to produce by any means speech which can be
heard, understood, and sustained.” 20 C.F.R04 Subpart P, App. 1, Listing 2.09. Social
Security Ruling 82-57 (“Ruling 82-57") elaborates upon this definition:

Three attributes of speech pertinent to the evaluation of speech

proficiency [under Listing 2.09] are: (1) audibilitythe ability to

speak at a level sufficienbtbe heard; (2) intelligibility— the

ability to articulate and to link the phonetic units of speech with

sufficient accuracy to be understood; and (3) functional efficiency

—the ability to produce and sustain a serviceably fast rate of speech

output over a useful period of time. When at least one of these

attributes is missing, overall speh function is not considered

effective.
In addition, Ruling 857 further explains: “To speak effectively, an individual must be able to
produce speech that can be heard, understood, and sustained well enough to permit useful
communication in social and vocational settihgs.

Schweizeropines that the ALJ, by denying her claim basedart,on the factthat she
only lost her speech intermittently, incorrecgsumed that Listing 2.09 requires an absolute

inability to produce speechThis is not the case. Rather than premising his ruling on the

assumption that Listing 2.09 requires the absolute inability to speak, the ALJasitferty found
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that Schweizer did not fall within the scope of Listing 2.09 because shecapable of
producing speechat”can be heard, understood, and sustdine@ degree sufficierib permit
communication in social and work environmenf®e20 C.F.R. 8§ 404, Subpart P, App. 1,
Listing 2.09. This conclusion gufficiently supported by the record.

First, the ALJ vas in an advantageous position to observe firsthand at the hearing
whether Schweizer was capable of producing speech that can be heard, understood, and
sustained. He specifically found that “the claimant sustained her voice throug@dwgaring,”
and that she “testified at one point during the hearing that her voice was almostejsiee y
remained understandable at that point and throughout the entire hearing.” R. 15. The ALJ added
that, “[w]hile hoarse, the volume and clarity of her voice persisted despite thledersands of
an oral hearing.” R. 15, 17. Although the medical expert did ask Schweizer to speak up at one
point during the hearinghis alone is insufficient to refute the fact that the ALJ was able to hear
and understan8chweizer whershe spoke for thirtfive minutes at the hearing, R. 17, 3See
Beauvoir v. Chater104 F.3d 1432, 1434 @ Cir. 1997) (affirming ALJ’s denial of benefits
under Listing 2.09 because claimant provided audible, intelligible -sthigper responses
during an hour-long hearing, which showed that his speech was sustained).

Second, the ALJ also properly relied on Schweizer’s past treatmséoty, For example,
Schweizer's ENT physician, Dr. Lombardo, repeatedly noted that, although her wai
hoarse, sh&erbalized and communicated normally and appropriately. R. 15. Another one of
Schweizer's ENT physicians, Dr. Mehta, observed that Schweizer was ablartauocate. R.

15. In addition, although Drs. Zaidi af@fozco’s treatment recordsdicated tha Schweizer
complained of hoarseness and moderate, intermittent, and dull throat discomfortydbane

indication that her speech could not be heard, understood, or sustained13R.Iidvas for this
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reason that the ALJ gave little weight to their conclusory statements that Satsveize
glossopharyngeal neuralgia satisfied the Igstnrequirement. R. 145. See infraAnalysis,
Section II. Additionally, the ALJ considered persuasive Dr. Pollard’s neutral medical opinion
that Schweizer’s impairmentsddnot satisfy the requirements of Listing 2.0R. 15, 63, 69-70.

With respect to Schweizer’'s claim of intermittent speech lossAtldenoted that the
condition had not impairetier ability to speak to her physicians: “None of the claimant’s
medical ecords suggests she was unable to communicate, that she had brought someone to
communicate for her, or that she needed to write responses.” R. 17. Furthermore, ttewALJ al
noted that Schweizer previously had “communicated throughout anldraumpsychabgical
evaluation [performed by Dr. Baukus] with volume that was ‘a bit low,” but wiiod
articulation and no indication from the examiner that he was unable to hear or understand her o
that she was unable to sustain her speech.” R. 15 (citing R. 652-53).

After reviewing the record in its totality, the Court concludes that the Alkaity
applied Listing 2.09 when he determined that the administrative record failed to support
Schweizer’'s contention that she is unable to prodpeschthat can be hard, understood, and
sustained.

I. The ALJ’s Credibility Finding as to Schweizer

Next, Schweizer argues that the ALldd to justify hisdeterminatiorthat parts of her
testimony were incredibleln addition, she contendbat the ALJ failed to point to parts of the
administrative record that undermined her complaints with regard to stepshitegh five of
the analysis.

The credibility ofa claimant is considered in light of “the entire case record, including

the objetive medical evidence, the individualown statements about symptoms, statements and
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other information provided by treating or examining physicians or psycholagmstsother
persons about the symptoms and how they affect the individual, and any atentelvidence
in the case record.”Social Security Ruling 967p. Because ALJs arm a unique positioro
obseve a claimant’s testimony, thairedibility determinationgre entitled to special deference.
Schomas v. Colvjn732 F.3d 702, 708 (7th Ci2013). Thus, the Court will not overturn an
ALJ's credibility determination unless it is patently wrdngd. In other words, theALJ’s
assessment stands as long as it has some support in the @atasl.v. Colvin736 F.3d 1093,
1098 (7th Cir. 2013). That saidy &ALJ must give specific reasons for discrediting a claimant,
and “[tlhose reasons must be supported by record evidence and must be ‘sufficiefiky tepe
make clear to the individual and to any subsequent reviewers the weight theatdjuglave to
the individual’'s statements and the reasons for that weighbiez ex relLopez v. Barnhart
336 F.3d 535, 5320 (7th Cir. 2003) (quotingurawskiv. Halter, 245 F.3d881, 887-8§7th
Cir. 2001)).

In this case, the ALJ provided an exdere analysis of the credibility of Schweizer’s self
assessed limitations. R. -18. In so doing, he described the absence of objective medical
evidence to support Schweizer’s statements about the intensity and persisigsoeaoidother
symptoms cased by her glossopharyngeal neuralgia. R17.6 The ALJ also pointed othat
none of her medical records suggested she was unable to communicate with heanshgse
to pain or intermittent loss of speech. R. 17. For instance, although Schvaimedthat she
hadsuffered from the severe disability since April 17, 2009 heltadvised Dr. Zaidi in January

2010 that she was 100% better and desired to return to work as an automotive salesperson, which

4 Although Schweizer cites Ninth Circuit law in support of her argument that ansArequired to

provide clear and convincing reasons for finding a claimant’'s testimonhycredible, “[tthe Seventh
Circuit has not adopted the Ninth Circuit's requiremerat the ALJ must state clear and convincing
reasons.”Adaire v. ColvinNo. 11-3149, 2013 WL 6342993, at *23 (C.D. Ill. Nov. 26, 2013) (cifimgs

v. Barnhart 442 F.3d 536, 538 (7th Cir. 2006)).
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required speaking to customers with great frequency. R. 18. In fact, Schigtizeed to work
in February 2010 and earned more in commissions that year than any other year since. 2002. R
18.

Furthermore, the ALJ explained that his own observation of Schweizer's speaking
capabilities at the heag, as well as the observations of other physigianatradicted her own
assessment of her limitations. R. 17. For example, although Schweizerdektfishe could
only talk for five to tenminutes before she started to cough and lost her voice altogether, she
testified audibly and understardg at the hearing fothirty-five minutes stright, and also had
spoken for sixtyminutes during her psychological examination. R. 17. The ALJ also
highlighted the fact that, although Schweizer testified at one point during the hteinger
voice was almost gone, she remained understandable at that point and remadmedgbmut
the entire hearing. R. 17.

Given the deferential standbof review that applies te@redibility assessments made by
ALJs, the Court holds that ALJ Lewin’s decision to afford minimal weight to Sclews
testimony finds support in the record, and his decision sufficiently identigegrounds for this
determination. The ALJ observed Schweizer filsand and is in the best position to gauge the
credibility of her statements. Because there is no basis to believe éhAtdrs credibility
determinations patently wrong, the Court will not overturn it.

1. The ALJ’ s Consideration of the Treating Physicians

Lastly, Schweizer argues that the ALJ improperly rejected the assessmenmniatibins
provided by her treating physicians, Drs. Zaidi and Orozco, as well as tmenex@ physician,

Dr. Yalamanchili. Normally, “[a] treating physiciars opinion regarding the nature and severity

of a medical condition is entitled to controlling weight if supported by the medhchhds and
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consistent with substantial evidence in the reco®karbek v. Barnhar890 F.3d 500, 503 (7th
Cir. 2004) (citing 20 C.F.R. 8 404.1527(d)(2)However, ‘while the treating physiciag’
opinion is important, it is not the final word on a claimant’s disabilityBooks v. Chater91
F.3d 842,979 (/th Cir. 1996) (quotingReynolds v. Bower844 F.2d 451, 455 (7th Cit988)).

For example, “[t]he patien$ regular physician may want to do a favor for a friend and client,
and so the treating physician may too quickly find disabitityd. (quotingStephens v. Heckler
766 F.2d 284, 2897th Cir. 1985)). Alternatively, ‘the claimant's regular physician may not
appreciate how her patient's case compares to other similar edsié&sa consulting physician's
opinion “might have the advantages of both impartiality and expérisgon v.Massanarj 270
F.3d 1171, 1177 (7th Cir. 2001). And in those cadasna treating physician expresses his or
her opinion by answering “yes,” without further elaboration, in response to a question p@sed b
claimant’s attorneyan ALJ mayquestiam the validity of that opinionSee Dixon270F.3d at
1177 In any case, in weighing the evidence of a disability in the record, “[a]Jnmust only
‘minimally articulate his or her justification for rejecting or acceptirity Berger v. Astrug516
F.3d 539, 545 (7th Cir. 2008) (quotifgce v. Barnhart384 F.3d 363, 371 (7th Cir. 2004)).

To supporther argument, Schweizer points to thesponseggiven by her treating
physicians,Drs. Zaidi and Orozco, tcseveral questions posed letters from Schweer’s
attorney The letters asked whether, in the opinion of the treating physician, Schweizét)ha
“intermittent loss of voice”; (2) “any impairment that impacts her ability to prodpeech that
can be heard understood, or sustained”; (3) “any imait that impacts her ability to sustain
speech for a significant enough time to permit useful communication in a vocagtmaj”s or
(4) “a voice that tends to become inaudible after she speaks for severalsthirAdeitionally,

the letters also &sd whether Schweizer’s “intermittent loss of speech or impairment persisted
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since at least” January 26, 2011 (as to Dr. Zaidi) or March 18, 2011 (as to Dr. Orozcoy, Finall
the letters requested that the doctor “provide any additional information thaeleuebwould

be relevant to the determination of whether Donna Schweizer meets Listingafrirant 2.09
Loss of Speech. R. 702-03, 705-06.

In responsdo the questionnaire, Dr. Zaidi answered “yesustained” as to the second
guestion, “yes” to the remaining questions, and did not response to the sixth quBstitiR.

Dr. Orozco answered “yes” to all the questions, and noted that “Donna has a caseci@f
glossopharyngeal neuralgia.” R. 708.

After consideringthese responses, tiA¢.J exgained that he gave little weight to them
because they were conclusory in nature and neither Dr. Orozco nor Dr. Zaidi provided any
explanations for their answers. Furthermore, the ALJ stated that, based upmnewsaf the
record, these conclusions wenot supported by the medical evidence or Drs. Zaidi's and
Orozco’s own treatment notes. R. 14.

As for Dr. Orozco, the ALJ found that Dr. Orozco’s records were inconsistent gith hi
affirmative answers because, other than mentioning that Schweizehavasy difficulty
speaking and was hoarse, there was no clinical indication anywhere in hithavt@shweizer’s
speech could not be heard or understood or that her voice would fade over time. R. 14J The AL
also emphasized that the records made by other physicians who had treated Sealsoediaibed
to support Dr. Orozco’s conclusions. The ALJ concludBeéjther [Orozco’s] office notes nor
records of other physicians support the inability to produce speech that could be heard,
understood, and sustained well enough to permit useful communication in social or vocational
settings.” R. 14. The Court finds that the Aldecision to give little weight to Dr. Orozco’s

responses to the letter sent by Schweizer’'s counsel is sufficiently suppottedecord. See
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Johanson v. Barnhar314 F.3d 283, 2888 (7th Cir. 2002) (holding that treating physician’s
opinion was not entitled to controlling weight because it was contradicted by athéndr
physicians).

Turning to Dr. Zaidi, the ALJ also found that Dr. Zaidi's “yes” answers did not warrant
significant weight because “[h]is records, too, fail to support the conclusanyatife
responsethat the claimant satisfies the listing requirements.” R. 14. AAlteoints out, Dr.
Zaidi released Scheizer to work in May 2009, after the onset of disability. R. 14. On January
18, 2010, he recommended that Schweizer discontinuesteanmidal antinflammatory drugs
and aspirin. R. 14 (citing R. 622). In September 2010, Dr. Zaidi noted that Schieszebed
her throat pain as moderate in intensity, intermittent, and dull. R51@#iting R. 616). In
January 2011, Dr. Zaidi stated that her condition had remained unchanged. R. 15. And Dr.
Zaidi’s treatnent notes from November 2011 maue mentionof issues related to speaking or
pain. R. 15. Accordinglyht ALJ’s decision to give little weight to Dr. Zaidi's opinicaisois
sufficiently supported by the record.

Finally, according to Schweizer, the ALJ also ignored Dr. Yalamanchili’'sndssg of
intermittent loss of voice. R. 640. But this mischaracterizes the record. Inathet; than
ignoring Dr. Yalamanchili's diagnoses of intermittent vocal loss, the ALJ tookataocount
when finding that Schweizer could only perform work that required occasional verbal
communication. R. 17. Moreover, the ALJ’s finding that Schweizer suffered friammittent
voice loss does not ineluctably require the ALJ to conclude that Schweizer duffare an
impairment that meets the requirementsListing 2.09. As discussed above, the ALJ made

factual determinations based on the administrative record that, despiteiZecisnatermittent
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loss of voice, she was able to produce speech that beulteard, understood, and sustaitced
sufficient dgreeto permit useful communication in social and work environments.

What Schweizer is really arguing in this appeal is that the ALJ should reigbed the
evidence differently. But when reviewing the Commissioner’'s denial of bhgnéfiv]e do not
reweigh the evidence or substitute our own judgment for that of the ALJ; dnaals minds can
differ over whether the applicant is disabled, we must uphold the decision under review.
Shideler v. Astrue88 F.3d 306, 310 (7th Cir. 2012Becausehe Commissioner is responsible
for weighing the evidence, resolving conflicts, and making independent findingstothis
Cout may not decide the facts anewButera v. Apfel 173 F.3d 1049, 1055 (7th Cit999)
(citation omitted).

In sum, the Court Hds that Schweizer has failed to establish that the ALJ’s legal
conclusions were erroneous or that his factual findings are not based on substai@iadeein
the record. Accordingly, the Court denies Schweizer's motion for summary jatigand

affirmsthe Commissioner’s decision.

° Because ALJ Lewin did not find that Listing 2.09 reqdiee complete loss of speech, the cases

cited by Plaintiff are distinguishablé&seeWoods v. AstryeNo. CV 091547-0P, 2010 WL 147959, at *3
(C.D. Cal. Jan. 5, 2010lajjar v. Astrue No. CV 08-7468-PLA, 2009 WL 3170097, at *5 (C.D. Cal.
Sept. 30, 2009).
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Conclusion
For the foregoing reasons, Plainffbnna J. Schweizersotion for summary judgment
[12] is denied. The Commissioné&s decision denying Schweizer’s claims is affirmed. This case

is hereby terminated.

IT 1S SO ORDERED. ENTERED: 10/3/14

(j%j%

The Honorable John Z. Lee
UNITED STATES DISTRICT JUDGE
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