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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DAVID SCHLESSINGER,

)
)
Plaintiff, )
)
V. )
) Judge Joan B. Gottschall
THE CHICAGO HOUSING AUTHORITY, )
CVR ASSOCIATES, INC., CHARLES ) Case Nol12 C 3733
WOODYARD (in his individualcapacity), )
ANA VARGAS (in her individualcapacity))
JESSICA PORTERIn her individual )
capacity),andKEN LOVE (in his )
individual capacity), )
)
)

Defendants.

MEMORANDUM OPINION & ORDER

Plaintiff David Schlessinger ha®rought afour-count Amended ©mplaint against
Defendantghe Chicago Housing Authority (“the CHA”), CVR Associates, Inc. (“CVRH)da
individual employees and officers of the CHA and CVR Charle®dyard, Ana Vargas, Ken
Love, and Jessica Portécollectively, “Defendants”).In Counts | and llSchlessinger alleges
pursuant to 42 U.S.C. § 198Bat Defendantsetaliaed against hinfor opposing Defendants’
improper condugctin violation of his First Amendment rightsHe alsoassertssupplemental
statelaw claims ofconversion(Count IIl) and breach of contra¢Count 1V). Now before the
court is Defendants’ motion to dismiss thetion pursuant to Federal Ruwé Civil Procedure
12(b)(6). For the reasons that follow, the court grants the motion in part and denies it in part.
Count | is dismissed with prejudice as to CVR, Woodyard, and Ayala, and without prejsidice a

to the CHA. The motion to dismiss Count | is denied as to Porter and Love. Count Il is

Dockets.Justia.com


http://dockets.justia.com/docket/illinois/ilndce/1:2012cv03733/269124/
http://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2012cv03733/269124/45/
http://dockets.justia.com/

dismissed with prejudice as to CVR and without prejudice as to the CHA. Count Hivissked
with prejudice as to all Defendants. Count IV is dismissed with prejudice @¥R and the
individual Defendants. The motion to dismiss Count IV is denied as to the CHA.

| . BACKGROUND

Schlessinger’s original complaint, filed May 15, 204Reged a number of civirights
and statdaw claims On November 13, 2012, the court dismisteglcivil-rights claims and
declined to exercise supplemental gdiction overthe statelaw claims. Schlessinger’'s First
Amendment claims were dismissed without prejudice, lafled an Amended Complaint on
December 10, 2012, repleadingo$le claims, along with two supplemental stédes claims
Defendants moved wismiss theAmended Complaint on December 29, 2612.

The court takes Schlessinger’s allegations as true for purposes of the raatismiss.
According to theAmended ©mplaint, Schlessinger is a landlontho has participated since
2005 in the Housing kice Voucher (*HCV”) program, the federal governmenBsction 8
program providingassistance to renters in the private markémnderthe HCV program, once a
program participant has located an approved rental unit, agabdt housing ageng¢ypuch as
the CHA paysthe landlord aentsubsidy. The agency must inspda tental unit iraccordance
with the agency'guidelines federal regulationgnd locallaw. Schlessinger owns and operates
several retal units leased to HCV program participantde entered into a housing assistance
payment (“HAP”) contract with the CHA for each of the units. Pursuant to theacts)tthe
CHA paysSchlessingea portion of monthly rent on behalf of his tenants.

CVR is a company contracted byetCHA toinspectunits as part of the HCV program.

Defendant Ana Vargas is CEO of CVRDefendant Charles Woodyard is CEO of the CHA.

! Defendants evote part of their motion to dismiss to procedural and substantiverdoess claims, but the

court gave Schlessinger leave to replead only his First AmendméensclggeeOrder Nov. 13, 2012 15, 17, ECF
No. 25.) The court construes the Amended Complaint as asserting onlyf¢iuesal claims.
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Defendant Jessica Porter isntee Vice President of the HCV Program for the CHA. Defendant
Ken Love is Deputy Director of Inspections the CHA.

In his Amended ComplaintSchlessingr alleges that étween March and June 201k
attended a CHA Public Hearing wmice complaints against the CHA to the public andhe
CHA Board of Commissioners (“the Board”). He criticized the CHA forabining its
agreements withJnited States Department of Housing and Urban DevelopietdD”) by
knowingly hiring CVR’s unqualifiedand improperly trainednspectors who lacked required
licensing and education. On July 27, 2011, Schlessinger contactadsiseant to the Director
of Public Housing of HUDZIill Khan,to file a complaint against the CHA. On August 10, 2011,
Schlessinger had a teleconference with Porter and Love, during which he discussed his
complaints to the Board and to HUD.

Schlessingealleges that the CHA began to retaliate against him the same day he spoke to
Porter and Love. On August 10, 2011, the CHA reclassified an inspection of one of hig anits
“fail.” This was the first time an inspewrt of one his units had beeaclas#ied. Schlessinger
contacted Love an8alvatore Aiello to inquire as to wltlge inspection had been reclassified.

On August 16, 2011, Schlessinger contacted KdtardUD to follow up on his previous
complaint. Healsohad a teleconference that day witbrtér, Vargas, and Love. He complained
of the samassueshe hadraisedpreviouslybefore the Boardto HUD, and to Porter and Love.
He stated that he felt that the CHA was retaliating against him becausecofpkains. Porter
told Schlessinger thahe CHA would reinspedhe unit that had been reclassified to a “fail

A new inspection of the unit was conducted on August 17, 2011lis firhe, tte
inspectors failed fifty items in the unit. This was the largest number of defiegefor which

ScHessinger had ever been cited in an inspection. Schlessinger contacted lompereoabout



the list of failed items, and he was told that the inspection was a “special insgeétazording
to Schlessinger a “special inspectidh of the unit was not allowed under the CHA'’s
Administrative Plan because neither Schlessinger nor the tenant had mgseske an
inspection. The CHA did not provide Schlessinger with a timely rapgarding the failed
itemsso that he could correct any deficienciedchlessinger received a copy of thespection
report on August 29, 2011. The report indicated that the failed items were eoyergeairs,
but Schlessinger contends that they did not meet the CHA'’s criteria ésgenty repairs.

On August 24, 2011the CHAreceived a Notice to Vacate from one of Schlessinger’'s
tenants. The CHA did not providlee noticeto Schlessinger until October 28, 2011. The CHA
admitted that the untimely notice was a violation of its own policies and presediihe CHA
issued thednant avoucher permitting her to movieom Schlessinger’'sinit, even though she
was still under a lease and had damaged Schlessinger’s property

On August 31, 2011, Schlessinger received a letter from Porter stating that she had
determined that there wep®ncerns as to whether he was meeting his obligations under the
HCV program and the HAP contractShe threatened to abate his rpaymens and terminate
his HAP contracts.

On September 1, 2011, Schlessinger's HAP payment for August 2011 was défycient
$7,800.00 The payment was accompanied mo explanationregarding the deficiency.
Schlessinger contacted Love to inquire as to why his payment was deficient.ceieaean
email from Love stating thabne of his HAP contract had beenterminated i the CHA.
Schlessinger alleges that the CHA faileddnder HAP payments due to him. On October 6,
2011, the CHA sent five of Schlessinger’s tenamscesthat the CHA intended to terminate

themfrom the HCV program



On January 27, 20138chlessingr againcomplained to the CHA that its inspectors were
not properly licensed. On January 31, 2012, the CHA terminated one of Schlessimgets te
from the HCV program, without providing her with an administrative hearing, andnigted
rent subsidy psmentsto Schlessingeon her behalf. Anotheof Schlessinger'senans was
terminated from the HCV program withoaithearing on February 29, 2012. On April 12, 2012,
the CHA inspected one of Schlessinger’s properties and cited him with afigiedfitems that
Schlessinger contends did not constitute failed conditioig&chlessingerlleges thathe has
incurred damages in the form of lost rental subsidies and continues to incur Exdsesanth
for units for which he is nateceivingsubsidy payments from the CHA.

In Counts | and Il of the Amended Complaint, Schlessinger alleges, pursudat t
U.S.C. 8§ 1983, that all of the Defendants violated his rightder the First and Fourteenth
Amendments by

adopting, permitting, encouraging, tolerating, katif or being deliberately

indifferent to a pattern, practice, and policy pursuant to which Defendants

unlawfully and improperly contract with private companies to inspect HCV units

with personnel who are uncertified, unlicensed, and unqualified to perform

inspection under State law and terminate HCV landlords from the HCV program

who oppose and complain about the use of the unqualified and uncertified

inspectors by citing the landlord for repair needs that do not exist as a [oetext
termination from theprogram and/or the improper conversion of funds through
subsidy abatements
(Am. Compl. 1 42, ECF No. 2/ Schlessingeifurther alleges that Defendants eliminated
landlords from the HCV program by “contriving breaches of program obligations a.petext
to terminate the landlord['s] HAP contract in retaliation.” (Am. Compl. { 4&)Count II,
Schlessingerlieges that the CHA and CVR are liable for the wrongful conduct of the individual

Defendants because the Defendants were policymakersimplementeda “long-standing

policy, practice, and custom of unlawfully and improperly contracting with privatganies to



inspect HCV units with personnel who are unlicensed, uncertified, and/or unqualipeddarm
such inspections under State Jaandalso ‘terminat¢d] HCV landlords from the HCV program
who opposkl] and complaifed] about the use of the unlicensed, uncertified and/or unqualified
inspectors’ (ld. at I 43.) According to the complaint, the CHA and C\dkso failed to
properly discipline and supervise their officials.

Counts lll and IV are supplementéinois state law claims.In Count Ill, Schlessinger
alleges conversion. Count IV alleges breach of contract, based on the CHA'Suunlaw
termination of Schlessinger’s contracts and the abatement of his HAP payments.

Schlessinger s&es a declaratory judgment that Defentiawmiolated his First Amendment
rights and lllinois state lawas well as an injunction barring unqualified and/or unlicensed
inspectors from performing inspectionstie future. He asks the court to require the CH# “
establish effective policies, procedures, and programs with respect toitivegfraupervision,
and discipline of employees and/or agents of the CHA designed to remedy the conduct
complained of herai” (Id. at § 70(c)). He also seeks damages for the allegedtitutional
violations and fohis statelaw breah of contract and conversiataims.

1. LEGAL STANDARD

To survive e&Rule12(b)(6) motion to dismiss,@@mplaint must comply with Rule §(ay
providing “a short and plain statement of the claim showing thatldagler is entitled tcetief.”

Fed. R. Civ. P. 8(&2). A motion to dismiss should be granted if the plaintiff fails to “state a
claim to relief that is plausible on its faceAshcroft v. Igbal 556 U.S. 662, 678 (2009) (citing
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). The factual allegations in a complaint
must “raise a right to relief above the speculative lev&wombly 550 U.S. at 5556; see also

Swanson v. Citibank, N.,A614 F.3d 400, 404 (7th Cir. 2010) (“[P]laintiff must give enough



details about the subjentatter of the case to present a story that holds together.”). For purposes
of a motion to dismiss, the court takes all facts alleged in the compkitiue and draws all
reasonable inferences from those facts in the plaintiff's favor, althoughusonglallegations
that merely recite the elements of a claim are not entitled to this presumption oMinatich v.
Vorwald 664 F.3d 206, 212 (7th Cir. 2011).

[11. ANALYSIS
A. First Amendment Claims (Counts| & 11)

Section1983provides a cause of action against any person who, acting under color of
state law, “subjects, or causes to be subjected, any citizen of the United Stattesr grerson
within the jurisdiction thereof to the deprivation of any rights, privilegegnmunities secured
by the Constitution and laws.42 U.S.C. § 1983Citing the Firstand Fourteenth Amendments,
Schlessinger contends thaeflendantgetaliated against hirfor complaintshe madeabout the
operations of th€HA and CVR.

1. Protected Activity

To state a valid First Amendment retaliation claim, a plaintiff must atlege’(1) he
engaged in activity protected by the First Amendment; (2) he sufferegravation that would
likely deter First Amendment activity in the future; and (3) a causal canongekists] between
the two.” Watkins v. Kaspeb99 F.3d 791, 794 (7th C2010) (citation and internal quotations
omitted). Defendants argue th&chlessger hasfailed to satisfythe first element because his
complaints to the CHA and to HUD were not protected by the First Amendasetitey were
not directed at matters of public concern

As this court explained in its November 13, 2012, opinion, dterdhine if speech is

protected, courts generally apply the test announced by the Supreme Chomhiok v. Myers



461 U.S. 138 (1983), which requires that the asserted speech touch upon a matter of public
concern. Whether speech addresses a matterublip concern is determined by the content,
form, and context of a given statemerbee id.at 14748; seealso Landstrom v. IlIDept of
Children and Family Sesy, 892 F.2d 670, 679 (7th Cit990)(dismissing case by parents who
complained privately rad directly to school district employees about district’'s examinations of
their children because complaints were “purely personal”’). Thus, if Schlessiadeged
speech involved purely private matters, was designed to further his privatets)t@rasnot
widely disseminated, or would not matter to the public’s evaluation of the CHA&p@ance, it
would not involve a matter of public concern.

Schlessinger alleges thdieforethe public and the Board, he criticized the CHA for
breaching its agreeents with HUD by usingCVR’s unqualified and improperly trained
inspectors, criticized the inspections by the CHA of HCV units, and voiced the opuaiothé
CHA was committing public waste and violating HUD regulatioAscepting these allegations
astrue and drawing all inferences in Schlessinger’s favor for purposes of trenrwmtismiss
the court concludes that the alleggmmmunicationgould constitute protected speech, because
theywere made publically ancbuldaffectthe public’s evaluationf the CHA'’s performance.

The court further concludes that Schlessinger has satisfied the second andrierdsle
of a First Amendment retaliation clairbgcause he alleges deprivatiedsiled inspections and
termination ofhis HAP payments-sufficiert to deter First Amendment activity in the future
and because a causal connectian be inferred from the close proximity in time between his
complaints and the alleged retaliatiolefendants argue th&chlessingerssomplaints were
motivated solely by his private interest&n his own contractand thus were not directed at

matters of public concernButthat argumentequires the court to evaluate the parties’ evidence



as to motive ands thusbetter suited for a motion for summary judgment. At gtgge of the
proceedings, Schlessinger need only plead facts that establish a claiml@lansis face.

2. Monell liability

Becausehie CHA is a municipal entityjt can be held liable under § 1983 only if the
allegad constitutional violatiomesuled from the execution of one of its policieSee Monell v.
Dep’t of Soc. Servs436 U.S. 658, 694 (1978)This maybe established by alleging: (1) an
express policy that caused the constitutional deprivation; (2) a widespreadeptfaat, although
not authorized by written law or express municipal policy, is so permanemtelhsettled that it
constitutes a policy; or (3) that the constitutional injury was caused byanpeith final policy
making authority.See Lewis v. City of Ch496 F.3d 645, 656 (7th Cir. 2007).

Schlessinger attempts tessertall three types oiMonell claim in a hodgepodge of
allegations He alleges that the CHA had a

long-standing policy, practice, and custom of unlawfully and improperly

contracting with private copanies to inspect HCV units with personnel who are

unlicensed, uncertified, and/or unqualified to perform such inspections under

State law and terminate HCV landlords from the HCV program who oppose and

complain about the use of the unlicensed, uncertifeedi/or unqualified

inspectors; by citing the landlord for repair needs that do not exist as a jpoetext
termination from the program; by unlawfully and impropeilyng HCV landlord

for deficiencies that are the sole responsibility of the tenantsprattidy improper

conversion of funds through subsidy abatements
(Am. Compl. {1 49. He further alleges that the CHA and its policymakiease “failed to
adequately discipline, train, or otherwise direct its officials concerningritigs of HCV
landlords; (id. at§ 50, “failed to properly sanction or discipline its officidlgid. at § 51) and
have other unlawful policies, practices and custoifid, at § 5354). Finally, re alleges that

“Defendants CHA and CVR are liable for the wrongful conduct of the individually named

Defendants as the policymakers were permitted to continue and condonestalaigg policy,



practice, and custdhof using unqualified inspectors and terminating and otherwise penalizing
landlords from the HCV program who complagrabout that practice.ld. at 49.)

Much of this language iboilerplate and therefore insufficient to allege a municipal
policy. See McTigue v. City of Chi60 F.3d 381, 3833 (7th Cir. 1995) (‘Boilerplate
allegations of a municipal policy, entiydacking in any factual support that a (municipal) ppli
does exist, are insufficiefi)t. The court therefore disregar@shlessinger'genericallegations
of a “long-standing policy, practice, and custon(fd. at § 49.) Additionally,d the extenthat
Schlessinger alleges a failusg the CHAto train or supervisés officials, he does naneet the
Seventh’s Circuit’s requirements that he allege eithea faijure to provide adequate training in
light of foreseeable consequences, org2ilure to act in response to repeated complaints of
constitutional violations by officersSee Sornberger v. City of Knoxvjl&34 F.3d 1006, 1029
30 (7th Cir. 2006). The allegation that CHA officials contracted with unqualified housing
inspectors and then retaliated against landlords who complained about that pranbteais
predictable consequence of inadequate training, and Schlessinger does ndhatlaggone but
himself complained about the alleged practice of retaliation.

To the extent thathe allegations do include factual supporte #actsallegedare highly
specific to Schlessingend cannot plausibly support the inference of a widespread, permanent,
and weltsettledpolicy on the part of the CHA. The complaint does not support the ickeren
that anyone but Schlessinger complained about the qualifications of the housing isspedtor
suffered retaliatioras a result.Isolated incidents are insufficient to establish municipal liability
SeeJackson v. Marion Cnty66 F.3d 151, 152 (7thiC 1995) Cornfield v. Consol. High Sch.

Dist. No. 230991 F.2d 1216, 1326 (7th Cir. 1993) (8Mgle isolated incident of wrongdoing by
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a nonpolicymaker is generally insufficient to establish municipal accpnes in
unconstitutional conducy.”

As to the allegations that the violation was caused by someone with jpadiking
authority, the question iwhetherthe complaint distinguishesctsof policy-makers from acts of
other non-policymakingmployees of th€HA. Seeid. The CHA cannot be helcariously
liable under 8 1983for the wrongful acts of its employeasless they were capable of
establishing official policy-i.e., acting for the municipality-within the meaning oMonell.
Liability under 8 1983 only attaches wheeedeliberate choice tmllow a course of action is
made. . . by the official or officials responsible for establishing final policy witepext to the
subject matter in questioh. Pembaur v. City of Cincinnat475 U.S. 469, 483 (1986).

Schlessinger has not allegedCount Il that any of the individual Defendants was a final
policymakerresponsible fothe retaliation hallegedly suffered.Seeid. at481(“The fact that a
particular official—even a policymaking official-has discretion in the exercise of particular
functions does not, without more, give rise to municipal liability based on an exercisd of tha
discretion.”). The complaint alleges thabéfendants CHA and CVR are liable for the wrongful
conduct of the individually named Defendants as the policymaHKeus it does not indicate
which Defendantdook actions that can be considered final policymaking decisions on behalf of
the CHA. The court concludes that the complaint has not put the Defendants sufficiently on
notice of the claims against them. But thmurt cannot conclude that it is impossible for

Schlessinger to plead allegations sufficienstiovive a motion to dismiss.The Monell claims

2 Porter is Senior Vice President of the HCV Program for the CHA. Love is Yeput
Director of Inspections for the CHA. It is plausible that these individeakscisedfinal
policymaking authority for the Cit§in a particular area, or on a particular issudftMillian v.
Monroe Gity, Ala, 520 U.S. 781, 785 (1997)As this court stated iNevel v. City of Burbank
“[a] motion to dismiss generally is not the proper stage to determine whether déseactadly
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against the CHA in Counts | and Il of the complaint tereforedismissed without prejudice.
Schlessinger maseplead his allegations that the allegedly retaliatory actions taken against him
were taken by someone with final policymaking authority for the CHA.

3. First Amendment Claims againfS¥R and the Individual Defendants

Schlessinger names CVR as a defnt in Counts | & I, but he does not allege that
CVR committed any retaliatory actions against him. According to the complaint, GV& “
company contracted by CHA to perform inspections of Section 8 units and inspedtaitad r
support services since January 1, 2011.” (Am. Compl. § 6.) Schlessinger alse tikge
CVR’s employees were unqualified and improperly traindd. at  13.) Schlessinger alleges
that Vargas is CEO of CVR, but her name appears elsewhere in the coroplgint an
allegaion that she was part of an August 16, 2011, teleconferemdeat  20.) This does not
support an inference that Vargas exercised any policymaking authatlityespect to actions
taken against Schlessingeilaken together,hese allegations do nosupport a8 1983 claim
against CVRand Counts | & Il against CVR are therefore dismissed.

The court next turns to Schlessinger’s claims against the individual Defensiagdsin
their individual capacitiesIn Count I, Schlessinger has sued the individual defendants for First
Amendment retaliation.Defendantsargue thatSchlessingefails to allege thatach individual
defendantsiolated his constitutional rightd.iability under § 1983 does not attach to individuals
unless the “individual defendacaused or participated in a constitutional deprivatiovidhce v.
Peteres 97 F.3d 987, 991 (7th Cir. 1996). In order for an individual to be liable under § 1983, “a

plaintiff must show the actor was ‘personally responsible for the constitutitampaivation.”

have such policymaking authorityNo. 01 C 6403, 2003 WL 1606087, at *5 (N.D. Ill. Mar. 27,
2003) (citingMcCormick v. City of Chj 230 F.3d 319, 325 (7th Cir. 2000)
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J.H. ex rel. Higgin v. Johnsor846 F.3d 788, 793 (7th Ci2003) (quotingDoyle v. Camelot
Care Ctrs., Inc.305 F.3d 603, 614 (7th Cir. 2002)).

The court first concludes that the complaint fails to state a claim against Waodya
According to the complaint, Woodyard is the CEO of @t¢A and “isresponsible to see that
[the] CHA [and]its employees and other agents, comply with federal, state and local laws and
regulations.” Am. Compl.{ 7.) Woodyard is not mentioned elsewhere in the compldt is
not clear from these allegations what Woodyalidgedlydid to deprive Schlessinger of his
constitutional rightsor how he could have been personally responsible for the alleged violation
Count | is therefore dismissed as against Woodyard.

Nor does the complaint state a claim against Vargas. As discussed abdessiSgér
alleges that Vargas is CEO of CVR, and that she was part of an August 16tekddnference.
These allegations do not support an inference that Vargas retaliatedt agenlessinger in
violation of his First Amendment rightCount | is therefore dismissed as against Vargas.

Porter according to the complaint the Senior Vice President of th&€M programfor
the CHA and “is responsible to see thjte] CHA [and]its employees and other agents, comply
with federal, state and local laws and regulationdd. § 8.) She participated in a phone call
with Schlessinger on August 10, 2011, in which he discussed his complaints and asked her t
investigate them. I¢. 115.) The alleged retaliation against Schlessinger began that same day.
(Id. 1 16.) Porter also participated in an August 16, 2011, teleconference with &gelessil.

1 20.) She informed Schlessinger that the CHA would reinspect his i Z1.) She wrote
Schlessinger &etter dated August 26, 2014tating that she had investigated his complaint and
determined that there were concerns about whether he was meeting rasiandiginder the

HCV programand the HAPcontracts. She threatened tabate his rents, terminate his HAP
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contracts, and prevehts future participation in the HCV prograr{id. 1 28.) These allegations
support a reasonable inference that Porter knew about Schlessinger's cemgtaintvas

personally involved in retaliation against Schlessinger. The motion to dismiss Caunt
therefore denied as to Porter.

The complaint alleges thabove is theCHA’s Deputy Director of Inspectionand “is
responsible for ensuring thfthe] CHA [and] its employees and other agents, compith
federal, state and local laws and regulationdd. § 10.) Love participated in thghone call
with Porter andSchlessinger on August 10, 2011, in whi8thlessingerdiscussed his
complaints. Id. 1 15.) On August 15, 201%chlessingeconta¢ed Love and Salvatore Aiello
to inquire as to why the CHA changed a previous inspection of one of his properties fass1 a p
to a fail. (Id.  18.) Love also participated in an August 16, 2011, teleconference with
Schlessinger. 14. 1 20.) Schlessingecontacted_ove to inquire about the list of failed iterms
his unit andwas informed by Love that the inspection was a “special inspéectifd. § 24.)
SchlessingeaskedLove provide him with a copy of thist of failed itemsso that he could
correct any deficienciesbut Love refused. Schlessinger called and emailed the CHAcv&]
but the CHA refused to provide him with a timely report regarding the inspectarf] Z5.) On
August 29, 2011, Love finally provided the Plaintiff with an intdroopy of the failed special
inspection report.(Id. T 27.) On September 1, 2011, after contacting Love to inquire as to why
his HAP payment was deficierchlessingereceived an email from Love stating ttes HAP
contracthad beererminated by th€HA and that the CHA was penalizihgn by deducting the
funds that were paid to him beginning in April 2011 through the presédt.§ 30.) These
allegations are sufficient to support a reasonable inference that Love, ay Dagator of

Inspections personally participated in the reclassification of Schlessinger’s unitaib anfl the
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termination of Schlessinger's HAP contract. The court therefore deeifendants motion to
dismiss Count | as tbove.
B. StateLaw Claims (Countslll and 1V)

Counts and lll and IV are supplemental stiat@ claims. In Count lll, Schlessinger
claims that Defendantsommitted conversion under lllinois law. Count IV alleges that
Defendants breached the terms of the HAP agreeninterminating Schlessinger's HAP
contracts and abating his rent payments, when his properties were phacm® with federal,
state and local regulations.

The court first dismisses Counts Ill and IV as against CVR and the individual
Defendants The complaint alleges that th€HA ertered into a Housing Assistance Payment
agreemeritwith Schlessinger. (Am. Compl. T §&mphasis added) Neither CVR nor any of
the individual Defendants was a party to the HAP contracts between Schleseohgjee £HA.

Nor do the allegations suppah inference that CVRr the individual Defendants converted
Schlessinger’s property. Schlessinger specifically allegeshita&@tA unlawfully converted his
HAP payments instead of tendering them to hithad. &t 30.) There is no basis upon which to
infer that the other Defendants committed the alleged conversion.

Turning to thestatelaw claims against the CHA, the court first dismisses the conversion
claimin Count Ill. Schlessinger has failed to plead the required elements of astonvaaim
under lllinois law. Those elemengsethat (1) the plaintiff has a right to the property; (#)e
plaintiff has an absolute and unconditional right to the immediate possession of the property; (3)
the plaintiff made a demand for possessiamd (4) the defendant wrongfully and without
authorization assumed control, dominion, or ownership over the progestpan v. Freeman

890 N.E.2d 446, 461 (Ill. 2008). The subject of a conversion claim must be identifiable property.
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“Money may be the subject of comgeon, but it must be capable of being described as a specific
chattel. . . . [A]n action for the conversion of funds may not be maintained to satisfy a mere
obligation to pay money.’In re Thebus483 N.E.2d 1258, 1260l( 1985). Here, Schlessinger
has failed to state a claim for conversion because the complaint does noy islgstificmoney
thathas allegedlypeen convertedNor does Schlessinger allege that specificallyidentifiable
moneyin questionbelonged to him at all times. Rathere tbonversion claim isothing more
thana restatement of the breacficontract claim in Count IV that the CHA failed to make rent
payments due to Schlessinger under the HAP contracts. CoisndliBmissedvith prejudice.

As to Count IV, Defendants arg that theLocal Government and Governmental
Employees’ Tort Immunity Act, 745 Illl. Comp. Stat. 1A/Q1 et seq(the “Tort Immunity Act”)
bars claims based on negligent property inspections, imposes\eamnstatutef limitations
andbars claims fopunitive damages against local public entitiddut theTort Immunity Act
states in sectioh0/2-101(a) that “nothing in this Acffects thdiability, if any, of a local public
entity or public employee based on . [c]ontract.” 745 lll. Comp. Staf.0/2-101. Thus, the
court concludes that the Tort Immunity Act does not3xrlessinger’ dreachof-contract claim
against the CHAn Count IV. “The elements of a breach of contract claim under lllinois law
are: (1) the existence of a contract, (2) tperformance of its conditions by the plaintiff, (3) a
breach by the defendant, and (4) damages as a result of the brAathSafety Cas. Ins. Co. v.
City of Waukegan776 F. Supp. 2d 670, 7QN.D. Ill. 2011) (citing Roberts v. Adkins921
N.E.2d 802 811 (lll. App. Ct. 2010)). Schlessinger has pleaded each of these elements.
According to the Amended Complaint, he entered into HAP contracts with the CHA and
complied with federal, state and local regulations regarding the subject mepefine CHA

committed a breach of contract by terminating the HAP contracts and abatingtipayments,
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causing him damages. The court therefore denies the motion to dismiss Countnit i
CHA.
V. CONCLUSION

For the reasons explained above, Defendants’ motion to dismiss is granted in part and
denies in part as follows. Count I is dismissed with prejudice as to CVR, \Alah@ynd Ayala,
and without prejudice as to the CHA. The motion to dismiss Count | is denied as to Rdrter a
Love. Count Il is dismissed with prejudice as to CVR and without prejudice as to the CHA
Count Il is dismissed with prejudice as to all Defendants. Count IV is dismistegnejudice
as to CVR and the individual Defendants. The motion to dismiss Count IV is deniedhas t
CHA. If Schlessinger wishes to pursue his 8§ 1983 claims against the CHAustdilena

SecondAmended ©mplaint byJuly 2 2013.

ENTER:

/s/
JOAN B. GOTTSCHALL
United States District Judge

DATED: June 3, 2013

17



