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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Board of Trustees of the Health and )
Welfare Department of the Construction )
and General Laborers’ District Council )
of Chicago and Vicinity, )

Raintiff,

)

)

) Case No. 12 C 4097
V. )
)

Judge Charles P. Kocoras
Allison Enterprises, Inc. d/b/a Mid )
America Vision, Mid America Benefit )
Services, Inc., and Lawrence M. Silver, )

Defendants. )

MEMORANDUM OPINION AND ORDER

CHARLES P. KOCORAS, U.S. District Judge:

Plaintiff Board of Trustees of thélealth and Welfare Department of the
Construction and General Laborers’ District Council of Chicago and Vicinity (the
“Board”) filed this action in May 2012, sking to recover certain ERISA plan assets
tendered to, and withheld by, Defendants Ali€nterprises, Inc. d/b/a Mid America
Vision (“Mid America”) and its president dnsole shareholder, Lawrence Silver.
After significant discovery and motion ptae, in August 2014, the Court granted
summary judgment in favor of the Board dhaaims against all defendants, and in
February 2016, entered Judgment in favahefBoard, includingrejudgment interest
of $46,078.76. Dkts. 140-41, 155-57. Nbefore the Court are both sides’ motions
regarding fees and costs [165, 170]. #ar reasons below, both motions are granted

in part, and the Court awards the Boardtsmf $7,896.29 and fees of $336,793.12.
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BACKGROUND

The Board’s original complaint in this case alleged that certain ERISA plan
assets were disbursed to Mid America pursuant to the parties’ “Vision Services
Discount Fee Agreement” for the purpageMid America, in turn, remitting payment
to various service providers for approveldims, but that Mid America and Silver
“failed and refused to properly pay the Plan assets received from the Fund to the service
Providers whose claims were approved, insteaping the entirety of such Plan assets
for their own benefit.” Dkt. 1, Y 10-25. The Board asserted claims against Mid
America and Silver for breach of fiduciatyty under ERISA and unjust enrichment,

id. at 1 33-53, and then filed an amended complaint in October 2012, asserting the
same claims also against another company of which Silver was president and sole
shareholder, Mid America Benefit Services, Inc. Dkt. 27, 11 7, 33-53.

After significant discovery and motiopractice, in August 2014, the Court
granted summary judgment in favor of theaB on all claims agast all defendants.

Dkts. 140-41. That Opinioooncluded that “the only issue left to be decided is the
extent of damages,” Dkt. 144t 32; and, given “uncertaings to the amount of missing
Plan assets” and “a dispute between thagsaas to the amount of money that the Fund
paid to Mid America” during the relevantrte period, the Coudrdered “an accounting

of Mid America’s assets during this period to determine the appropriate damage
amount.” Id. The Court also instructed the Board to “submit its claimed damages in
full to the Court” when this accounting wesmpleted, and granted “the opportunity for

Defendants to contest the amount esjad at the appropriate timeld. at 32-33.
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Silver responded to the Court’s suwmy judgment ruling with a Motion to
Reconsider, Dkt. 142, which the Court denmd October 7, 2014. Dkt. 144. No
further activity is reflected on the case ddclmetil ten months later, when the Board
filed the parties’ “Stipulatin as to Damages” on August 20, 2015. Dkt. 145. That
Stipulation stated that “the Parties hageiewed the relevant documents and come to
an agreement regarding the amount of damageompassed by the Court’s order” and
“stipulate that the amount of damage this case tot&399,055.66.” Id. at 1 1-2.
The Stipulation indicates that Silver signedn June 19, 2015, but provided that it “not
be filed with the Court until thirty (30) ¢ta after the Trustees respond to Defendant
Silver’s settlement offer, or for such longeeriod as the parties may agree while they
continue to pursue skment negotiations.”ld. at § 3. Two months later, the Board
then filed a motion requesting judgmefdr the stipulated damages amount
($399,055.66) plus prejudgmieinterest of roughly $46,00@0 Dkt. 146, 1 4. The
Court granted the Board’s request for pdgjonent interest, but denied its request for
the stipulated damages amobetause Silver had already paid the $399,055.66 a few
days after the Board filed its motion seeking final judgmeseeDkt. 155, at 2, 5.

The Board now seeks fees and costs putdodfRISA’s fee-shifting provision,
29 U.S.C. 8 1132(g)(1), Fed. RIVCP. 54, and Local Rule 54.3SeeDkt. 171, at 1.
Specifically, the Board seeks costs of $10,98 and attorneys’ fees of $360,908.12.
Id. at 4; Dkt. 170. Silver disputes certairthe charges itemized in the Board’s Bill of
Costs, disputes that the Boasdentitled to any attorneyfes, and contests the amount

of fees sought for various reasons. e Qourt addresses each argument, in turn.
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DISCUSSION

l. Costs

The Board’s Bill of Costs originallgought $12,229.06, ihaing $528.00 in
clerk, subpoena, and summons fees; $155 transcript fees; and $10,244.51 in
copying costs. SeeDkt. 163. These costs were tdx@kt. 164), after which Silver
filed a motion seeking to reduce the copyingrges and transcript fees. Dkt. 165.
As to the $10,244.51 in copying charg&slver argues that the two-page invoice
tendered by the Board to support thasests fails to demonstrate “exactly how
exemplification and copying costs were incdrie excess of $10,00in this matter,”
whether “the costs incurred were neces$aryhe case,” “whatlocuments these costs
refer to,” whether the copying costs “weecrssary and reasonabla, whether “these
costs relate to documents or exhibits preparedide in this case.”Dkt. 165, at 4-6.
The Board responds that “Plaintiff wagjuéred to pick up, copy and review 23 boxes
of documents from MAV’s office,” that “‘iver could have had the documents copied
and sent to Plaintiff, but instead he fordddintiff to review the documents on MAV’s
premises,” and “Plaintiff then reasonablydhthe documents copied so that it could
review them and use them as needed fpodiions and summary judgment briefing,
which it did.” Dkt. 171, at 13-14.

Section 1920(4) allows costs for cepi“necessarily obtained for use in the
case,” not merely for the “cwenience” otounsel. Montanez v. Simoi755 F.3d 547,
557 (7th Cir. 2014) (citin@8 U.S.C. § 1920(4)). Whila prevailing party need not

“submit a bill of costs containing a desatron so detailed as to make it impossible
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economically to recover photocopying cdsis,must “providethe best breakdown
obtainable from the retained recordsNorthbrook Excess & Surplus Ins. Co. v.
Procter & Gamble C9.924 F.2d 633, 643 (7th Cir. 99). The invoice that the Board
submitted with its Bill of Cets fails to provide such a breakdown. Based on the
Board’s explanation that it “was required to pick up, copy and review 23 boxes of
documents from MAV'’s office,” Dkt. 171, dt3-14, the Court grants the $6,416.34
“Scan” charge on that invoice for a quantof 45,831 pages as “reasonable and
recoverable” copying of “discovery mat@s” necessary for use in the case, at a
“reasonable” rate of $.14 per pag&eeDkt. 163-1, at 3. The Court will also allow

the $40 “Pickup & Delivery” carge apparently required to retrieve the documents from
MAV'’s office. Id. Butthe remaining charges ortimvoice are wholly unexplained,
making it impossible for the Court to assess whether those charges were necessary, or
rather, for the convenience of counseBeeid. (listing charges for “Electronic
Processing — Image Endorsing,” “Electronic Processing — OCR,” “Labor — Technical
Labor — Export,” “Media — CD Mastgrand “Media — DVD Master”). These

unexplained charges—totaling $3,788.17—are therefore dénied.

1 See Phillips v. AllerNo. 07 C 666, 2011 WL 188455&,*3 (N.D. Ill. May 6,
2011) (“description ofwhat actually was copied is giae, but because the materials
copied were apparently ‘Bates Stamped,’ the Court infers they were discovery materials
necessary for use . . . in the caseWells v. JohnsgnNo. 06 C 6284, 2012 WL
3245955, at *1 (N.DIIl. Aug. 6, 2012) ($.01per page is reasonabl®erry v. Chi,
No. 08 C 4730, 2011 WL 61234& *2 (N.D. Ill. Feb. 152011) (same, citing cases).

2 See Wilson v. Career Educ. Cqrplo. 11 C 5453, 2016 WL 1719770, at *5
N.D. lll. Apr. 29, 2016) (denying “technat time’ incurred by the copying company”);
Intercontinental Great Brands LLC v. Kellogg N. Am. ,(Qdo. 13 C 321, 2016 WL
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Silver next challenges the $1,456.55 in s@ipt fees sought by the Board in two
respects: “(1) costs in excess of the mmaxn rate set by the Judicial Conference of
the United States; and (2) unrecoverable shipamajhandling costs.”Dkt. 165, at 6.

As to the first, the Board “agrees to redtioe transcript cost t$813.95 to reflect the
fees of the Judicial Conference of the @ditStates.” Dkt. 171, at 14. As to the
second, Silver disputes $37.50 shipping charge. DKt65, at 7-8. Whereas the
Court allowed a delivery charge requiréal retrieve multiple boxes of discovery
documents from MAV’s officesshipping and administige charges for deposition
transcripts are generally disallowed as foadly business expenses,” particularly when
they are unexplained, as is the case hdree Court therefore denies these charges and
allows only the charges for the transcript and the additional copy allowed by Local Rule
54.1. See Dkt. 171, at 14 (seeking $98dditional copy unde L.R. 54.1).
Accordingly, the Court reduces the transcript-related fees itemized in the Board’s Bill
of Costs by $544.60, from $1,456.55 to $961($813.95 for the &inscript and $98 for

the additional copy). Colined with the $3,788.17 reductiancopying charges, the

Board’s Bill of Costs is thus reduceg $4,332.77, from $12,229.06 to $7,896.29.

316865, at *6 (N.D. Ill. Jark6, 2016) (“volume mastey’ “unitization,” “document
imaging,” “CD duplication,” ad “media formatting,” which party “made no effort to
show are tantamount to ‘making copies’ . . . are not recoverahi&)Plans, Inc. v.
Sec. Life of Denver Ins. C&2 F. Supp. 3d 893, 903 (N.D. Ill. 2014) (“Security has not
shown that OCR was a necessary paftnaking copies’ in this case.”).

3 See e.g, Angevine v. WaterSaver Faucet Chlo. 02 C 8114, 2003 WL
23019165, at *5 (N.D. lll. Bc. 23, 2003) (citing caseRellogg, 2016 WL 316865, at
*3 (citing Chi. Bd. Options Exchange, Inc. v. Int'| Sec. Exchange, NaC07 CV 623,
2014 WL 125937, at *3-4N.D. Ill. Jan. 14, 2014) (collecting cases)).
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[I.  Attorneys’ Fees

Silver next challenges the Board’s regues $360,908.12 in &irneys’ fees on
two grounds: that (1) “amward of attorney’s fees isot appropriate because his
position was substantlgljustified, taken in good faith, and not to harass the plaintiff,”
and “an application of the five factors of thalancing test weights against an ward of
fees,” Dkt. 174, at 4; and (2) “the amount of attorney’s fees requested by the Fund is
wholly unreasonable.”ld. at 11. As explained below, the Court rejects the first
argument, but makes limited adjustments to fes sought by the Board based on
certain of Silver’s objections raised in the second argument.

A. The Board’s Entitlement to Fees

“Fees may be awarded under ERISA tpaaty who achieves ‘some degree of
success on the merits.”Temme v. Bemis C&.62 F.3d 544, 54@/th Cir. 2014) (per
curiam) (quotingHardt v. Reliance Std. Life Ins. €660 U.S. 242, 255 (2010)). Both
before and aftedardt, the Seventh Circuit has “reatiged a ‘modest presumption’ in
favor of awarding fees to the prevailing party, though that presumption can be
rebutted.” Jackman Fin. Corp. v. Humana Ins. Cé41 F.3d 860, 866 (7th Cir. 2011)
(quotation omitted). Also before and sirtdardt, the Seventh Circuit has recognized
two tests for determining whether to award fees under ERIS&mme 762 F.3d at
549. One test “asked simply whether thsipon of the party against whom the fees
are sought was ‘substantially justifiedIf so, no fees were awarded.ld. The
second test, “adopted in some form by all ostesicircuits, provided the district court

with five factors to guide its discretion.Id. Those five factors are as follows:
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(1) the degree of the offending pgas culpability or bad faith; (2)

the ability of the offending party satisfy personally an award of
attorney fees; (3) whether an award of attorney fees would deter
other persons acting under #an circumstances; (4) the amount

of benefit conferred on members of the plan as a whole; and, (5)
the relative merits ahe parties’ positions.

Jackman641 F.3d at 866.

As the Seventh Circuit has notetho Court of Appeals sincélardt has
abandoned its five-factor test. Temme 762 F.3d at 550. Still, sinddardt, the
Seventh Circuit has “largely declined teconsider” whether the five-factor test
“remains applicable,” until “confrontedvith a case where the answer makes a
difference to the outcome.’Raybourne v. Cigna fe Ins. Co. of N.Y700 F.3d 1076,
1089 (7th Cir. 2012).In this Court’s view, the irtant case is not one “where the
answer makes a difference to the outc6mdhere is no dispute that the Board
achieved “some degree of success on the merits,” and as explained below, the Board is
entitled to fees under the “substantially ffist” test and the “five-factor” test. Nor
has Silver remotely rebutted the prestimp in favor of awarding the Board some
measure of fees in this case.

For instance, the Court flatly rejectdv@r’'s argument now that his position in
this litigation was “substarally justified” for the last foulyears. Dkt. 174, at 4. As
the Board persuasively argues, the Courtrepsatedly rejected the positions taken by
Silver and his companies in this casece 2012—at the pleadings stageepDkts. 26,
78), during discoverysgeDkt. 91), on summary judgment (Dkt. 141), a motion for

reconsideration (Dkt. 144), and in oppamitito the Board’'s request for prejudgment



interest (Dkt. 155). Indeed, as the Ut's summary judgment ruling explained,
Silver’s “failure to remit Plan assets to pay claims incurred by Plan participants and
beneficiaries and his retention of those funds is such a clear breach of his fiduciary
duties to the Plan under 29 U.S.C. 8§8(4] and 1106 that it deenot need to be
expounded upon further.” Dkt. 141, at 2®n these facts, the Court has no trouble
concluding that Silver’s positions in this lawsuit were not “substantially justified.”
Silver fares no better under the “five-factor” test. Regarding the first factor—
“the degree of the offending party’s cula or bad faith—Sewenth Circuit case law
makes clear that, sind¢ardt, a district court “need not find that the party ordered to
pay fees has engaged in harassmenitloerwise litigated in bad faith."Loomis v.
Exelon Corp. 658 F.3d 667, 675 (7tRir. 2011). But inany case, the Court is
unpersuaded that Silver's defense of the Bsarlaims was (despite its lack of merit)
“taken in good faith” as he now arguedkt. 174, at 4. As the Court’'s Order
awarding prejudgment interesi the Board explained, “while the Court’'s summary
judgment ruling may not have made an expfiading that Silver acted in bad faith, as
even he tacitly acknowledgesegDkt. 148 at 4), theCourt was unimpressed by
Silver’'s supposed good faith, and remains s@kt. 155, at 4. As that Order also
noted, Silver's summary judgment oppasit pointed to no evidence “that he made
reasonable attempts to remedy the sitmdtawver which the Board sued—specifically,
“misappropriation of Plan agsé that “benefited Silver’'snterests at the expense of
Plan participants and beneficiaries"—anidv&’s belated settlements with various

Providers “was too little too late.”ld.; Dkt. 141, at 25-26, 29.
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The second factor—"the ability of trifending party to satisfy personally an
award of attorney fees”—similarly fails to assist Silver. While he maintains that “an
award of attorney’s fees and costs wauaighose a significant hardship on Silver,” his
only support for that propositias that he “has not paid his lawyers in this case.” Dkt.
174, at 10. But the Court finds such nonpawtrto be far less pbative than Silver’s
payment of nearly $400,000.00 in stipulated damages four days after the Board sought a
judgment for that amount, Dkt. 148, at His $46,000.00 payment of the Court’s
prejudgment interest awardthin a week of that Judgment @&r, Dkt. 171-3, at 220;
and his additional payments of $167,000.08dttle various provider claims outside of
the litigation. Dkt. 148, at 3-5. Cldgy Silver has had access to significant assets
throughout this suit, despite his failurepay his lawyers during the same timeframe.

The third factor—"“whether an award of attorney fees would deter other persons
acting under similar circumstances”—plaimygurs for a fee award. The brazenness
of Silver's misappropriation of Plan assessitself conduct to be deterred. And
Silver's commitment to a non-meritoriousfelese over a four-year period, depriving
providers and the Plan of payments throughnouch of that timeframe, is also conduct
to be strongly discouraged.See Temme762 F.3d at 551 (“the desirability of
preventing other companies from cutting ofheedlessly delaying benefits in a similar
manner . . . tilts the third of the fivadtors we consider—thaeterrence effect—in
favor of awarding fees”). For the same @as the final two factors—“the relative
merits of the parties’ positions” and theefiefit conferred on members of the plan as a

whole” —also support an award of fees.
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B. Reasonableness of the Fees Sought

Only the amount of fees to be awarded nes& be determined, which requires
a determination of “the hosireasonably expended” and “a reasonable hourly rate.”
Johnson v. GDF, Inc.668 F.3d 927, 933 (7th Ci2012). And while there is no
dispute as to the hourly rates charged leyBloard's counsel, the Court nevertheless
retains an obligation to determine tleasonableness of the fees sousgn, Sottoriva v.
Claps 617 F.3d 971, 975 (7th Cir. 2010) (“the digtcourt still beas the responsibility
of justifying its conclusions”), and thus considers that issue first.

Silver does not dispute the hourlytea charged by the Board’s counsel,
presumably “because they are equal to ss lnan the rates utilized by Defendants’
counsel.” Dkt. 171, at 10i(mng Dkt. 171-4). We knowhis because Local Rule 54.3
required Silver’s counsel to disclose the fees billed and paid by a respondent to a motion
for fees and the hourly rates charged bshsiespondent’s counsel, in order to prevent
“hypocritical objections.” Farfaras v. Citizens Bank & Trust of Chicag#33 F.3d
558, 569 (7th Cir.2006) (“the letter and spaitLocal Rule 54.3” is to require a party
opposing a fee request to pEasits own attorneys' billing records, in order to avoid
“hypocritical objections”). Seventh Circugtuthority similarly holds that a district
court “may rely on evidence of rates charged by similarly experienced attorneys” (such
as Silver's counsel).SeeMontanez 755 F.3d at 553. But¢h*best evidence of an
attorney’s market rate is his orrhectual billing rate for similar work,Johnson 668
F.3d at 933, and the “best evidence of the valfithe lawyer’s services is what the

client agrees to pay him.”Assessment Tech. of WI, LLC v. WIREdata, B&l F.3d
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434, 438 (7th Cir. 2004). The Court hasisidered all of this information—the rates
charged by the Board’s counsel in this arller cases (Dkt. 171-2, Y 1-7), the fees
actually paid by the Boardd( at § 8), and the rates charged by Silver’s counsel, though
unpaid (Dkt. 171-4)—and Bandependently determined that the hourly rates charged
by the Board’s counsel in this case were in fact reasonable.

This leaves only the number of “houeasonably expended” to be determined,
which in turn presents two issues. ThetfissSilver’'s assertiohat “many” of the
time entries on the attorney invoices tamdieby the Board “are excessive, redundant,
or unnecessary.” Dkt. 174, at 13. Itcertainly true that hosr“are not reasonably
expended if they are excessive, reduridar otherwise unnecessary3tark v. PPM
Am., Inc, 354 F.3d 666, 674 (7tRir. 2004). But a rgondent “must detail his
objections to the fee petitionduthat the court can determine what portion of the fees,
if any, were not reasonably expended®K Co. v. See622 F.3d 846, 854 (7th Cir.
2010). Local Rule 54.3 similarly requirédarity and specificity in objections to fee
petitions” and does not “allow for thehifting to the court of the objector’'s
responsibility to particularlydelineate those fees with which it takes issue and to
meaningfully explain why each item claitheio be unreasonable or otherwise
noncompensable should be disallowedNilssen v. General Elec. GdNo. 06 C 4155,
2011 WL 633414, at *1QN.D . lll. Feb. 11, 2011).Contrary to these requirements,
Silver challenges only a “sampling” of Zhtries alleged to be “redundant,” “block

billing,” “vague,” or “doublebilling.” Dkt. 174, at 13-4, 28-39. Silver’s remaining

objections are one-word notationstbe Board’s attorney invoicesSeeDkt. 171-3.
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The Court surmises that Silver singjleut so few time entries out of over 200
pages of invoices because theaBbitself reduced the entsiéor which it sought fees in
response to Silver's objections. ThedBd explains that it paid $411,818.66 in
attorneys’ fees for 1,266.60 hours of woldut after reviewing Silver’'s objections,
“agreed to reduce its requestiet award to $360,908.12.” Dkt. 171, at 4-5. That
“first pass” by the Board apparently left Sitwgith relatively few entries to criticize.
Nevertheless, Silver asks the Court to e=dthe Board’'s fee award much further, to
$188,888.66, “to reflect reasonable fees.” Dkt. 174, at 3. biilkeof the objections
underlying this figureg(all but $16,010) take the formf one-word notations on the
Board’s attorney invoices, such as “Vagu#lock,” “Redundant,” Excessive,” or
“Unnecessary.SeeDkt. 171-3. Such cryptic criisms fail “to meaningfully explain
why each item claimed to be n@asonable or otherwise mmmpensable should be
disallowed.”Nilssen 2011 WL 633414, at *10. Stiklthough the Court is not obliged
to scour the invoices tecipher Silver's objections, it has nevertheless endeavored to
do so and finds them to have noriheexcept as stated belowSee Stark354 F.3d at
674 (affirming review “accomplished withosignificant help” from respondent).

As to Silver’s objections to “block billing,” both on the invoices (Dkt. 171-3) and
in his “sampling” (Dkt. 174, at 35), the Cadimds nothing objectionable about the
challenged billing descriptics. “Although ‘block billing’ does not provide the best
possible description d@ttorneys’ fees, it is n@ prohibited practice.” Farfaras 433
F.3d at 569. And further supporting the appiatpness of these time entries is the fact

that the Board paid its fees (Dkt. 171-2, 8)if counsel submit bills with the level of
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detail that paying clients find satisfactogy federal court should not require more.”
Cintas Corp. v. Perry517 F.3d 459, 469 (7th Cir. 200@yackets omitted, quoting
re Synthroid Mkt'g Litig.264 F.3d 712, 722 (7@ir. 2001)). The same is true of the
vast majority of entries Silver challenges'asgue” on the invoice@kt. 171-3) and in
his “sampling” (Dkt. 174, aB7). Still, that said, the Caudoes find merit in Silver’s
vagueness challenges to descriptionsytag merely “Review litigation issues,”
“Review case materials and filings,” or “Review litigation report$SeeDkt. 174, at
37; Dkt. 171-3, at 116. The Court also rsateat the Board itself has struck many such
entries to which Silver objectedsde Dkt. 171-3 passim tacitly conceding their
inadequacy, although a smalimber appear to have gigd through the Board’s net.
The Court therefore strikesdubilling entries and reduces the Board’s claimed fees by
the amount they represent ($2,275.0@eeDkt. 171-3, at 8-919-20, 24, 66, 91, 116.
The Board also culled entries that Sihd#rallenged as redundant. While the
Board conceded a smaller number of suchen{approximately 20), that appears to be
because the invoices reflect very little duation. Indeed, eveSilver highlights only
18 entries as “excessiVe “unnecessary,” “duptiative,” “redundant,” or
“double-billed” in his “sampling.” SeeDkt. 174, at 29, 3133, 39), one of which
appears nowhere on the invoiceSeed., at 39 (4 entry for $630). Having reviewed
each of these objections, along with Silvexglitional objections net on the invoices
themselves, and having compared those time entries with the entries that the Board
conceded, in order to determine if any duplicative or excessive entries remain, the Court

strikes the following 13 time entries andduees the Board’'s claimed fees by the
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amount they represent ($7,605.00)See Dkt. 174, at 29 (objections 2-7), 31
(objections 1-2), 33 (objections 2-3), 39 (objections 1-3).

This leaves only one remaining issuased by Silver's challenge to the
reasonableness of the fees sought b\Biterd—whether any reduction is required for
the parties’ settlement discussionsSee Johnsqgn668 F.3d at 933 (“substantial
settlement offers should bsonsidered in determining asonable attorney’s fees”)
(citing Moriarty v. Svec233 F.3d 955, 967 (7th Ci2000) (“Substantial settlement
offers should be considered by the distrmiit as a factor in determining an award of
reasonable attorney’s fees, even wheueRS8 does not apply.”)). As noted above,
this Court’s summary judgment ruling ordér@n accounting of Mid-America’s assets
“to determine the appropriate damage amount,” and granted Defendants the
opportunity “to contest the amant requested at the appropeidaime.” Dkt. 141, at
32-33. But as also explained above, plagties ultimately stipulated to damages of
roughly $400,000.00, which Silver paidtiin days of the Board filing a motion for
judgment seeking that amounbDkt. 155, at 2, 5. The Board faults Silver for the
Stipulation, complaining that Heggnored the court’s orddéo conduct an accounting of
MAV'’s assets to determine the propamount of damages, qeiring the Fund's
counsel to determine a figure and negotiate back and forth with Silver’'s counsel for
months until the parties ultimately agremda stipulated damages amount.” Dkt. 171,
at 7. But Silver maintains that Hevorked with the Fund to reach a mutually
acceptable agreement,” as a result of whible ‘parties entered intostipulation as to

damages and Silver paid the stigathamount.” Dkt. 174, at 1-2.
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The Board’s invoices support Silver omstpoint, with timeentries beginning in
March 2015 repeatedly referring to Silver'etidement proposal,” “settlement issues,”
and “stipulation issues.”SeeDkt. 171-3, at 187-211.The question is, when did the
parties’ settlement discussiomsgin and how long did they last3ee Moriarty v. Svec
429 F.3d 710, 720 (7th Cir. 28D(“the district court musbffer an explanation as to
why it chooses to use one substantial offea asit-off, but not another”). While the
Board’s invoices contain passing referenwesettlement-related issues prior to March
2015, they make clear that as of March 20tbparties were devoting significant time
to a “settlement proposal’ made by Silverddahose discussions continued for months,
even after the parties filed their damages StipulatiGeeDkt. 171-3, at 187-211.

Indeed, as also noted above, althougilver signed the parties’ damages
Stipulation on June 19, 2015, it was not tdfiled with the Court unit thirty (30) days
after the Trustees respond to DefendanteBidvsettlement offer, or for such longer
period as the parties may agree while theyticoe to pursue stment negotiations.”
Dkt. 145. The Board themaited until August 20, 201 file the Stipulationid. and
then waited another two months to file ihotion seeking judgent and prejudgment
interest, after which Silver paid the stipted damages a few days lateé8eeDkt. 155,
at 2, 5. This timing is consistent withetiBoard’s attorney invoices, which reflect
numerous entries between March and Octob&b 268lating to settlement issues and the
stipulated damages amount, Dkt. 171-3,187-211; and in # following months,
regarding settlement and Silver’s paymeofitthe stipulated damages and prejudgment

interest,d. at 217-20; and then relatingado “attorneys’ fees proposal.1d. at 220.
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A district court retains discretion t@duce a fee award to account for such
settlement discussionsMoriarty, 429 F.3d at 720 (distticcourt “may find that
although a substantial offer is an importéatdtor in determining attorneys’ fees, [the
respondent] is liable for some portion of atieys’ fees incurred after a substantial offer
was made”). Here, the Board’s attorneyaites reflect a settlement proposal as early
as March 2018,and continuing discussions whiproduced a damages Stipulation
that Silver paid, rather than contesting the Board’s damages, as the Court had allowed
him to do. Dkt. 141, at 32-33 And while the invoices ctinly reflect other activities
between March 2015 and February 2016 (nmos®me months than others), it appears
that approximately half the entries duinhis timeframe concern settlement and
stipulation-related issues, before and atterparties’ Stipulatin, followed by attorney
attention to Silver’s payments, and endimgh an “attorneys’ fees proposal” which
apparently bore no fruit.SeeDkt. 171-3, at 187-222. i@&n the significant time spent
on settlement-related issues during thisqeerthe Court reduces the Board’s fee award

by 50% of the fees incurred betweenrbta2015 and February 2016 ($14,235.00).

4 As noted above, the Board’s attorneyaioes contain passing references to
“settlement” issues before March 201&yt none that convince the Court that a
“substantial offer” was under discussionfdre then; nor has Silver asserted one.
Instead, Silver seeks an offset to the Bimmattorneys’ fees of roughly $142,700,
which purportedly represents the addiibrvalue of his settlements with various
providers outside of this Igation unaccounted for in thparties’ damages stipulation
(because Silver allegedsettled with those provets at a discount).SeeDkt. 174, at
12-13. Silver cites no support for suchadfset, however, and th@ourt sees no logic
to one. For one thing, Sév has no basis to challenge a damages amount to which he
stipulated. But also, this Court is in nosfitn to assess whether or to what extent the
Board benefited from any such discountettlesments, and is thefore in no position to
reduce the fees that the Board actually ireali as a result of Silver’s actions.
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Accordingly, the Court reduces the fesmight by the Board by $2,275.00 (for
sustained vagueness objections), by $7@DHor sustained redundancy objections),
and by $14,235.00 (for substantial setit discussions), foa total reduction of
$24,115.00, reducing the Board’s claiifees from $360,908.12 to 336,793.12.

CONCLUSION

For the foregoing reasons, Defendant Lawrence Silver's Motion for Review of
Plaintiff's Bill of Costs [165] is granted ipart and denied in piaas explained above;
the Plaintiff Board of Trustee’s Motion fdttorneys’ Fees and Costs [170] is granted
in part and denied in part as explaingobve; and the Board is awarded costs of
$7,896.29 and fees of $336,793.12.

So ordered.

Dated: August 18, 2016 Charles P. Kocoras
UnitedState<District Judge
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