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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

AFFORDABLE RECOVERY HOUSING )
)
Plaintiff, ) CasdNo. 12-cv-4241
)
V. ) Judge Robert M. Dow, Jr.
)
THE CITY OF BLUE ISLAND, a municipal )
corporation, and TERRYRSHEK in his )
official capacity as Bludsland Fire Chief )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Before the Court is Plaintiff AffordablRecovery Housing’s motion for partial summary
judgment for declaratory relief [72]. In Septber 2013, Plaintiff obtaidea license from the
lllinois Department of Human ®aces (“DHS” or “the Department”) to operate a Recovery
Home. The Department is charged witlgukating and licensing Recovery Homes, which
provide substance abuse servieagl housing for recovering alwolics and substance users.
Pursuant to the statutory authority grantedttm the Alcoholismand Other Drug Abuse and
Dependency Act, 20 ILCS 30&t seq. DHS enacted a comprehensive regulatory scheme
regarding Recovery Homes. Under the DHS ratjhs, Plaintiff is notrequired to install
sprinkler systems for fire safety purposes inbitiidings. Under the Life Safety Code adopted
by Defendant City of Blue Island, however, sprinldgstems are requiredFor the reasons that
follow, the Court concludes that the DHS reguas preempt the City’s Life Safety Code such
that the City may not enforce its sprinkler regoients against Plaintiff. Accordingly, the Court

grants Plaintiff’s motion for partial sumary judgment for declaratory relief.
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l. Background

Affordable Recovery Housing (“ARH”) idfaith-based, Christian organization that
provides housing and recovery services toltashen with alcohol addtion. In March 2011,
ARH began renting a progg from the Mantellate Sistersf Mary located in Blue Island,
lllinois. ARH uses five building$o run its services, labeled Buigs A through E. At issue for
present purposes are Buildings C and D, Wwrace known as the “old convent” and the “high
school.” ARH seeks to house recoveraigoholics in these two buildings.

On May 24, 2012, the City’s fire chief, Def@ant Terry Vrshek, ordered ARH to vacate
the premises, in part because the buildingseddckprinkler systems iwmiolation of the 2012
National Fire Protection Association’s Life SgfeCode, which the City had adopted. A few
days later, Plaintiff filed a complaint against tB#y and its fire chief as well as a motion for a
temporary restraining order and a preliminajymation. The Court denied Plaintiff's motion on
the issue of whether the 2012 Life Safety Caake.adopted by the City, required Plaintiff to
install automatic sprinkler systems, as the City insisted. Plaintiff moved its residents in recovery
off the premises as a result, and oARH staff have residethere since.

On September 11, 2013, ARH obtained a keeto operate a Recovery Home from
DHS/Division of Alcoholism and Substancebdse and filed a Second Amended Complaint
shortly thereafter with allegations regardingntswly obtained license. Under the Alcoholism
and Other Drug Abuse and Dependency Act, QiA&ides licensure requirements for recovery
home services. See 20 ILCS 3M8/10(f). Persons who provide treatment for alcoholism must
be licensed to do so by DHS, and DHS may undertagpections and investigations to ensure

that the license requirement is followedSee 20 ILCS 301/15-5(a). The recovery home



licensure requirements (the “DHS Regulationsie set forth in Title 77 of the lllinois
Administrative Code. Recovery Homes are defined there as:

alcohol and drug free housir@mponents whose rulepeer-led groups, staff

activities and/or othrestructured operations arereltited toward maintenance of

sobriety for persons who exhibit treatmesdistance, relapse potential and/or lack

of suitable recovery living environments or who recently have completed

substance abuse treatment servicesvbo may be receiving such treatment

services at anothdéicensed facility.
77 ILAC § 2060.509. The DHS Regulatis govern the operation$ Recovery Homes and set
forth various requirements to be followed. Sadign (e) provides th&ecovery Homes must:
comply with all applicable zoning anddal building ordinances and the provisions
specified in Chapter 26 (Lodging or RoamiHouses) of the National Fire Protection

Association’s (NFPA) Life Safety Code &000 (no later amendments or editions

included) for any building housing 16 orwer residents and with the provisions

specified in Chapter 29 (Existing Hotels dbdrmitories) of the NFPA Life Safety Code
of 2000 (no later amendments or editionsudeld) for any building housing 17 or more
residents|.]

Id. 8 2060.509(e).

At issue is the specificatm in the DHS Regulations th&hapter 29 of the 2000 Life
Safety Code, “no later amendments or editimatuded,” applies to bulings that house 17 or
more residents. (Buildings C amdare subject to thissquirement, as theyill house at least 17
men.) According to Plaintiffautomatic sprinklers are not required for the ARH buildings under
Chapter 29 of the 2000 Codegdause they do not qualify &ggh-rise buildings. See 2000
NFPA Life Safety Code, § 29.3.5.112 Plaintiff argues thaChapter 29 of the 2000 Code
preempts the 2012 Life Safety Code adoptedBhye Island such that Blue Island may not

impose its more restrictive sprinkler system requirement.

! Section 29.3.5.1 of the 2000 Life Safety Code mtesithat “[w]here an automatic sprinkler system is
installed * * * the system shall be in accordance V@#ttion 9.7 [of the Code]. In buildings up to and
including four stories in height, systems in accoogawith NFPA 13R * * * shall be permitted.” [72]
Ex. E. Section 29.3.5.2 requires “an approved, sigemhautomatic sprinkler siem in accordance with
29.3.5.1” for “all high-rise buildings.ld.



Defendants do not dispute that under the 2000 $a#tety Code, Plaiiit need not install
sprinkler systems. See Defs.” Resp. [76]; Daé#temo. [77]. RatherDPefendants contend that
preemption does not apply because the DHS Regulations call for concurrent regulation of
Recovery Homes by local and state authoritid3efendants maintain that the City’s sprinkler
system requirement—contained in Chapter 3thef2012 Life Safety Code adopted by the City
—applies in addition to the minimum requirem®set forth in the DHS Regulations.

. Summary Judgment Standard

Summary judgment is proper if “the movahbs/s that there is no genuine dispute as to
any material fact and the movaistentitled to judgment as a ttex of law.” Fed. R. Civ. P.
56(a). To avoid summary judgment, the opposing party must go beyond the pleadings and “set
forth specific facts showing thatete is a genuine issue for trialAnderson v. Liberty Lobby,

Inc., 477 U.S. 242, 250 (1986) (quotation omitted). Augee issue of material fact exists if
“the evidence is such that a reasonable qayid return a verdict for the nonmoving partyd.

at 248. The party seeking summary judgmentthasburden of establishing the lack of any
genuine issue of material fact. Se€elotex Corp. v. Catrett4d77 U.S. 317, 323 (1986).
Summary judgment is proper agdife party who fails to make a showing sufficient to establish
the existence of an element essential to that party’s case, and on which that party will bear the
burden of proof at trial.”ld. at 322. The party opposing summary judgment “must do more than
simply show that there is some metapbgksdoubt as to # material facts.’Matsushita Elec.
Indus. Co., Ltd. v. Zenith Radio Corg75 U.S. 574, 586 (1986). “The mere existence of a
scintilla of evidence in support of the [oppugi position will be insufficient; there must be
evidence on which the jury could reasblyafind for the [opposing party].”Anderson477 U.S.

at 252.



IIl.  Discussion

Plaintiff argues that Ilhois has enacted a compreheassystem regulating Recovery
Homes. Thus, according to Plaintiff, the DR8gulations (including #2000 Life Safety Code
requirement) preempt conflicting municipal ruksch that Blue Island may not apply the 2012
Life Safety Code. Although licensed Recoveryntés must “comply with all applicable zoning
and local building ordinances” generally, s&eILAC § 2060.509(e), Plaiiff argues that the
DHS Regulations mandate the udethe 2000 Life Safety Code, paularly given the explicit
rejection of later verens of the Code, sad. (specifying that “no later amendments or editions”
to Chapter 29 of the 2000 Code are to be included).

In lllinois, preemption doctrine depends onettrer the municipality at issue is a “home
rule” or “non-home rule” unit. To preempt a hemule unit's exercise dégislative power, the
lllinois General Assembly must expressly statatth is doing so in th relevant statute.
Pesticide Pub. Policy Found. v. Village of Waucqn@a2 F. Supp. 423, 428 (N.D. Ill. 1985).
By contrast, with a non-home rule unit—like tity of Blue Island—égislative intent to
preempt may be impliedd. at 429.

Under the doctrine of preemption by implicat, “where the legislature has enacted a
comprehensive system m@gulation and licensuré * * the legislature implies by that system
that there is no room for regtilan by local governmental unitsMawthorne v. Village of
Olympia Fields 204 Ill. 2d 243, 261 (lll. 2003) fephasis added); see aBesticide Pub. Policy
Found, 622 F. Supp. at 429 (“[E]xclusivity malge expressed * * * by enactment of a
comprehensive regulatory scheme[.]”) (quotidgtchcraft Van Service, Inc. v. City of Urbana
Human Relations Comm’n104 Ill. App. 3d 817, 823 (lllApp. Ct. 4th Dist. 1982)}Jnion Nat.

Bank and Trust Co. v. Board of Supervisors of Kendall C68/.lll. App. 3d 1004, 1008 (lll.



App. Ct. 2d Dist. 1978) (“[T]he General Assbly by enacting a comprehensive regulatory
scheme * * * implied that counties and othean home rule units of local government should
have no power to regulate this a@§v’). Legislative intent to preempt is also inferred where the
state hopes to achieveatt-wide uniformity in a particular area, sBesticide Pub. Policy
Found, 622 F. Supp. at 430, or where a state agesogstablished 4r the purpose of a
comprehensive regulatory scheméjutchcraft Van Service, Inc104 Ill. App. 3d at 823
(quotinglllinois Liquor Control Com. v. City of Joliee6 Ill. App. 3d 27, 3Zlll. App. Ct. 3d
Dist. 1975)). Agency regulations may preemgbeal ordinance, just as a statute may. See
Hawthorne 204 Ill. 2d at 262 (“[The Village] is prohibited from regulating day-care homes
under its zoning ordinance in a manner that cosfiictany way with th€hild Care Act of 1969

or the DCFS [(Department of Children and Family Services)] regulatadapted pursuant to
that Act.”) (emphasis added).

Where the state establishes standardsgaeern regulation in a particular area,
municipalities may not enact more restrictive regjohs, absent specific authority to do so.
Dolson Outdoor Advertising Co. v. City of Macqrd Ill. App. 3d 116, 121 (lll. App. Ct. 3d
Dist. 1997). This is true even where the munictgal authorized generally to regulate in the
area. For example, ifesticide Public Policy Foundatipniocal ordinances limiting the
application of pesticides andguiring the posting of warning signgere held to be preempted
by two lllinois statutes thategulated pesticides. Preengptiapplied even though the court
recognized that municipalities may legislataiwide range of commity health hazards under
the lllinois Municipal Code. SePesticide Pub. Policy Found622 F. Supp. at 427, 430.
Because pesticide applicators were “already gubject to extensive State regulation and

licensure” and the legislation ingited “a desire for uniformity atgulation,” the municipality



could not impose further restrictions and additional license requirement. Sdeat 430.
Similarly, in Hawthorne the Supreme Court affirmed that a comprehensive scheme regulating
day-care homes prohibited a municipality fremforcing zoning ordinances “in a manner that
conflicts in any way” with th regulations promulgated byetiDepartment of Children and
Family Services. See 204 Ill. 2d at 261-62. See ldfson Nat. Bank and Trust Go65 III.
App. 3d at 1006 (holding that county could mwbhibit strip-miningpursuant to its zoning
ordinance where plaintiff possessed a permit from the Illinois Department of Mines and Minerals
to strip mine limestone).

Here, the regulations promulgated by DHSeaoeight substantive areas regarding the
management and operations of Recoudomes. The day-care regulationsHawthorneare
quite analogous to those here. In that cdbe lllinois Supreme Court affirmed that the
regulations at issue were comprehensive ardmptive because they covered a wide breath of
matters. Specifically, the regulatis set forth standards regaglithe physical facilities that
day-care homes must possess; characteristicqualdifications of the honse family, caregivers,
assistants and substitute caregivers; the nuenh@érages of children that homes may serve; the
opportunities for daily actity that homes must pvide; and “a wide vaety of other matters
ranging from nutrition and meals to recordkeepingawthorne 204 Ill. 2d at 259-60.

The DHS Regulations at issue here set fenthilar types of requements for Recovery
Homes. Section 2060.509 in the Administrati@ede requires Recovery Homes to “offer
regularly scheduled peer-led or community gatiger (self-help groups, etc.) that are held a
minimum of five days per week and providecovery education groups weekly,” 77 ILAC §
2060.509(a); “have written linkage agreements sitlhstance abuse providers” in accordance

with another section of the Codd, § 2060.509(b); “establish a refdrreetwork to be utilized



by residents for any necessary medical, meiehlth, substance abuse, vocational or
employment resources, and maintain the cemtfiichlity of client iééntifying information,”id. 8
2060.509(c); “establish a budget tha¢sifies monthly operating expses * * * plus emergency
reserve by providing documentation of accesa tminimum sum equivalent to the total of two
months of operating expenseg]” 8§ 2060.509(d); maintain variougpes of insurance coverage,
id. 8 2060.509(f); and employ a full-time Recovétgme Operator and &tast one Recovery
Home Manager who have certaagsponsibilities, hold certain d¢dications, and have minimum
hours of work experience, seed. 8§ 2060.509(g)-(h). Like those iHawthorne the DHS
Regulations are comprehensive and imply tlogal government may not regulate Recovery
Homes in a manner that conflicts with tlides and standards set forth by DHS. Bewthorne
204 1ll. 2d at 261-62.

In opposition to preemption, Defendants primaatgue that the legislature intended for
concurrent regulation of Recovedomes. Defendants argue that regulation of Recovery Homes
has not been reserved exclusively to DHS #rat local government units have authority to
impose their own requirements pursuant to 8 2060e§08{e enabling statute that created DHS,
and the lllinois Municipal Code. According Refendants, Blue Island is permitted to further
regulate and impose the additibnequirement of sprinkler systems, even though DHS does not
require them.

Defendants first point to the introductgohirase of subseotn (e) of § 2060.509, which
states that Recovery Homes must “complithwall applicable zoing and local building
ordinances[.]” Defendants argue that by pladimg phrase at the beginning of the subsection,
the General Assembly indicatédat Chapter 29 of the 2000 Liféafety Code merely set a

minimum standard. See Defs.” Memo. 1-2. Defatslaext point to thenabling statute, the



lllinois Alcoholism and Other Dru@®ependency Act, which created DH& states in relevant
part:

It is declared to be the public policy of tf8¢ate * * * that the powers and functions set

forth in this Act and expressly delegatix the Department foHuman Services] are

exclusive State powstand functionsNothing herein prohibits #hexercise of any power

or the performance of any functiancluding the power to regate, for the protection of

the public health, safety, morals and welfare abny unit of local government, other than

the powers and functions set forth in this Act and expressly delegated to the Department

to be exclusive State powers and functions.
20 ILCS 301/5-5(b) (emphasis adle Defendants argue that the Act did not explicitly reserve
regulation of Recovery Homes to the Departmerén though the Act enumerates various other
activities that the Departmefghall” carry out. See DefsMemo 3-5 (citing 20 ILCS 301/5-
10(a)). Defendants also argue that the Act's acknowledgmendcaf regulatory power
establishes the legislature’s intett allow concurrent regulation. Sed. at 5. Finally,
Defendants argue that Blue Isth has the power to enforce fire safety standards under the
lllinois Municipal Code. Seed. at 8-9 (quoting 65 ILCS 5/11-8-2)The corporate authorities
may cause all buildings and enclosures which asedangerous fire condition to be put in a safe
fire condition[.]").

The Court respectfully disagrees with thesguments and conclusléhat Blue Island
cannot apply a version of the Life Safety Cdldat conflicts with that required by DHS. As a
preliminary matter, the General Assembly has,fact, reserved ligesure requirements of
Recovery Homes to DHS, contrary to Defendaatsertion. Article 15 of the Alcoholism and
Other Drug Abuse and Depeency Act states that:

[i]t is unlawful for any person to providg#eatment for alcoholism * * * or to

provide services as specified in subsectiohf * (f) of Section 15-10 of this Act

[for recovery home services] unless the person is licensed to do so by the
Department.



20 ILCS 301/15-5(a). Article 15 goes to provide thathe “Department shally rule, provide
licensure requirements for * * * Jgcovery home services for igens in early recovery from
substance abuse or for persons who have tlgceampleted or who may still be receiving
substance abuse treatment services.” 20 ILCS13a10(f). Article five ofthe Act also states
that:

the Department shall * * * promulgateegulations to mvide appropriate

standards for publicly and privatelyrfded programs * * * which provide an

array of services for prevention, intention, treatment and rehabilitations for

alcoholism and other drug abuse or dependency.
20 ILCS 301/5-10(a)(6). It is thus cleaorin the Alcoholism and Other Drug Abuse and
Dependency Act that the General Assembijends for DHS—not local governments—to
promulgate licensure requirements and o#tpgropriate regulatiorfer Recovery Homes.

Second, under lllinois law, the DHS Regulationay preempt Blue Island’s Life Safety
Code, notwithstanding the City’s general power to regulate with respect to fire safety, zoning,
and the public health and safety. Several disBncases have dealt with this scenario of
overlapping state and local power. Hatchcraft Van Service, Incthe lllinois Appellate Court
held that the Illinois Human Rights Act preemptedunicipal ordinance that provided broader
discrimination protections because the Act prodidecomprehensive statutory scheme. See 104
lIl. App. 3d at 824. Importantly, preemptiop@ied even though the Human Rights Act allowed
local governments to create th@wn local commissions to @vent unlawful discrimination.
Because there was “no general warrant tollgogernments to create commissions with powers
and duties beyond the scope of [the Acthbwever, the Court concluded that it was
impermissible for a municipal ordinance to “attefhptbroader scope than that set forth in [the

Act].” Seeid. Similarly, in Pesticide Public Policy Foundatiprocal ordinances could not

impose additional requirements on pesticide applicators even though the municipality had

10



authority under the lllinois Munipal Code to legislate witliespect to community health
hazards. See 622 F. Supp. at 427, 430.

As these cases demonstrate, where thte dtas enacted a comprehensive regulatory
scheme, preemption still applies despite some lazallatory authority teegulate in the area.
Here, there is no doubt that Blue Island lsaghority as a municipality to enact zoning
ordinances and ensure that local buildingse amfe. Nonetheless, in the face of DHS’s
comprehensive system of regiida and licensure, the City canrf@ittempt[ ] to impose further
restrictions on” Recovery Homégcause they “already are subject to extensive State regulation
and licensure.” SeResticide Pub. Policy Found22 F. Supp. at 430.

Defendants cit&illage of CarpentersvillendState Bank of Waterlom support of their
concurrent regulation argument. Both cases distinguishable. Unlike the regulations and
statutes in this case, the state statutes at isgecifically called for awcurrent state and local
regulation.

In Village of Carpentersvillethe Illinois Supreme @urt held that a height restriction in a
municipal zoning ordinance was not preempteabgquirement set foriim a permit issued by
the lllinois Environmental Protection Agency puast to the Environmental Protection Act. See
Village of Carpentersville v. Pollution Control Bdl35 Ill. 2d 463, 465 (lll. 1990). In so
holding, the Court recognized thtite relevant statutory provisidtna[d] been amended in a
manner that makes clear that the [EnvironmePRi@atection] Act no longer preempts local
zoning ordinances.Id. at 468. Specifically, the aanded Act provided that:

[nJo permit * * * may be granted by the [Environmental Protection] Agency

unless the applicant submits proof t@ tAgency that the applicant has secured

all necessary zoning approvals from thnat of local government having zoning
jurisdiction over the proposed facility

11



Id. at 469 (quoting 1981 Ill. Laws 3574) (emphasigyinal). As theCourt explained, the
amendment established that the legislature “no longer intended that the Act preempt local zoning
ordinances.”ld.

Likewise, in State Bank of Waterlodhe lllinois Appellate Court held that a city
ordinance was not preempted $tpte regulation and could deagcess to a highway where the
state had allowed access. S#ate Bank of Waterloa City of Waterlop339 Ill. App. 3d 767,
778 (lll. App. Ct. 5th Dist. 2003). There, hovesythe lllinois HighwayCode “contain[ed] a
system of regulation that involves concurrestate, county, and municipal regulation of
highways and roads,” armhses interpreting the Highway Cotéxpressly recognize[d] that the
control of highways is a nir of both statewide coam and local concern.”ld. at 772.
Specifically, the Highway Code provided:

It is further declared that highway transportation system developeguntes the

cooperationof State, county, township, and municipal highway agencies and

coordination of their activities on a doruous and partnerghibasis[,] and the
legislature intends suctooperative relationship® accomplish this purpose.
Id. (quoting 605 ILCS 5/1-102 (West 2000)) (emphasis added).

By contrast, 8§ 2060.509 of the DHS Regulasie-while acknowledgig that local zoning
and buildings ordinances should be followed—doetscall for joint reguléion or licensing of
Recovery Homes; nor does it state, a¥illage of Carpentersvillethat a license is conditioned
on first proving compliance with local buildimydinances. Rather @hAlcoholism and Other
Drug Abuse and Dependency Acesgically requires a state aggn®HS, to provide licensure
requirements, and nothing states or implies kbedl government was meant to share the task.
See 20 ILCS 301/15-10(f); 20 ILCS 301/5-10(a)(6).

Moreover, the DHS Regulations promulghtpursuant to the Department’s statutory

authority state that Chapter 28 the 2000 Life Safety Codepplies to Recovery Homes, “no

12



later amendments or editions included.” Thsguage forecloseany argument that DHS
intended for later versions of the Life Safety Coal@pply if they were subsequently adopted by
municipalities.

In conclusion, Plaintiff has established that the DHS Regulations regarding Recovery
Homes preempt Blue Island’s conflicting sprinkler system requirements. Plaintiff has obtained a
license from DHS to operate a Recovery Hamserequired by the Alcoholism and Other Drug
Abuse and Dependency Act. Accordingly, Blaland may not apply the requirements set forth
in Chapter 32 of the 2012 Life Safety Code to ARH.

V.  Conclusion
For the foregoing reasons, the Court graRtaintiffs motion for partial summary

judgment for declaratory relief [72].

Dated: November 17, 2014 '“éi E ::/

RoberM. Dow, Jr&”
UnitedState<District Judge

2 At the end of Plaintiff's motion for partial summgndgment [72], Plaintiff requests that the Court also
enter declaratory judgments as a matter of laat tla sprinkler system is not required for ARH's
Buildings C and D under Chapter 29 of the 2000 NFPA Life Safety Code, even if ARH's use is
considered a change in use” and “that Affordable Recovery Housing can move men in Buildings C and D
without installing sprinkler systems in those birifgs under the lllinois Administrative Code title 77,
82060.509 and Chapter 29 of th@0P NFPA Life Safety Code, assurgicompliance with other codes.”

Pl.’s Mot. at 5, 11 B-C. The parties have focused their briefing, however, on the specific legal issue of
whether §2060.509 of the DHS Regulations preemg<City of Blue Island’s adoption and application

of the 2012 Life Safety Code with respect to Plaintiff. The Court’s ruling is limited to that particular
issue, as set forth in this memorandum opinion.
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