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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ONEBEACON AMERICA INSURANCE )
COMPANY,

Plaintiff,

V. 12 C 4437
CITY OF ZION, ILLINOIS, LANE
HARRISON, DELAINE ROGERS,
GRAND SLAM SPORTS &
ENTERTAINMENT LLC, and
GREEN BAY CROSSING, LLC,

NS AN S =

Defendants.

MEMORANDUM OPINION

CHARLES P. KOCORAS, District Judge:

This mattercomes before the Court on the motion for summary judgment of
Plaintiff OneBeacon America Insurance Compar@ynéBeacot) on Counts | and I
of its second amended complamirsuant td~ed. R. Civ. P56 (“Rule 56”) against
Defendantd.ane Harrison (“Hargon”) and Delaine Rogers (“Rogers”) (collectively
the “Individual Defendants”) and th@ity of Zion (the “City” or the “City of Zion”)
(all Defendants are referred wllectively as “the Zion Defendants”) For the
following reasons, OneBeacon’s motion for summary judgment is grant€sbunt |
as to the City of Zion, granted on Count Il in its entirety, and otherwise denied.

Count Il remains. The Coudeclaresthat OneBeacon has a duty to defend the
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Individual Defendants in the underlying state court lawsuit, but does wnetehduty
to defend the City of Zion in #it matter.

BACKGROUND
I. Facts

The following facts are taken from the partiesp@dive statements, responses
and exhibits filed pursuant to Local Rule 56.1 (“Ra&1”). We review each Rule
56.1 statement and disregard any argument, conclusion or assersigpported by
the evidence in the record. The Court is mindful of its duty to wikigltredibility of
the evidence presented by all parties and only relies on relevant, iatkressdence
when ruling on the motion for summary judgment.

On November 22, 2011, GSSE brought suit against the Zion Defendants, GBC
and others in the Circuit Court of Lake County. On December 6, 2013, GSSE
amended its complaintthe “Underlying Complaint”) seeking recovery, forinter
alia: (i) fraud against Harrison and Rogers (Count lll); (ii) breathontract against
the City of Zion (Count V); and (iii) civil conspiracy against Harrison and Roge
(Count Xl). After the state aurt proceedinggommencedthe Zion Defendants
attempted to tender the defensehir case to their insured, OneBeacon. OneBeacon
refused to defend the case and subsequentlythiedieclaratory judgment action on
April 24, 2014. In OneBeacoils threecount second amended complaint for
declaratory judgment (the “Federal Court Complaint”) agaimstZion Defendants

Grand Slam Sports and Entertainment LLC (“GSSE”) and Green Bay CrokkiDg,



(“GBC”), OneBeacon seeks a declaration thatid not ave a duty to defend, or
indemnify, the Zion Defendantsith respect to th&JnderlyingComplaintand GBC’s
counterclaim.

OneBeacon alleges in the Federal Court Complaint that itasp@m@tion with
its principal place of business in Minnesota. It wasently redomiciled in
Pennsylvania. Venue is proper pursuant to 28 U.S.C. 8§ 1391(b)(1) because all
defendantsreside in the Northern District of lllinois. The City of Biois a
municipality in lllinois. Harrison and Rogers are citizerfisllinois ard both City of
Zion officials. Harrison was the mayor of the City of Ziand Rogers acted as the
Economic Development Director. GSSE is an lllinois laditliability company
whose sole member is a citizen of Illinois. GBC iSVasconsin limited liabiky
companyin the business of real estate acquisition and developwigose members
are citizens of lllinois and Wisconsin.

The parties generally do not disagree as to the facts, which primariigtooins
the terms of the Policy and th@leadingsin the underlyingstate courlawsuit The
only significant factual disagreemerdggards whether certain allegations support a
conclusion that all statements madetbg Zion Defendantsvere intentionally false
material representations.However, it is inportant to thoroughlyreferencethe
Underlying Complaintand theinsurance policythe “Policy”) OneBeacon issued to

the City of Zion for insurance coverage purposes.



A. Allegations inthe Underlying Complaint

The Court mustlecide whether OneBeacbiad a duty to defend based on the
allegations of thé&Jnderlying Complaint as they are currently pled, not based on the
possibility of future discovery and/or amendments to the compladann. Indem.

Co. v.DER Travel SerylInc, 328 F.3d 347, 3561 (7th Cir. 2003)(“[I]t is the actual
complaint, not some hypothetical version, that must be considered.”

According to theallegations in thdJnderlying Complaint, GSSE operated a
minor league baseball team known as the Lake County FidlthersFielders”) In
2006, Rogers, as the Director of Economic Development for the City of Zion,
approached GSSE'’s manager to ask if he would be interested in providingup start
minor league baseball team in the City of Zion because ttyewais interested in
developig a stadium project (the “Stadium”). At the time, no professional baseball
team was operating, or expected to operate in the City of Zion. During negatiat
GSSE’s manager allegedly insisted that the Stadium, with its concessiamagna
rights, advetiising and other financial advages was a necessity for the tea@SSE
alleges that City officials, includingbut not limited to Harrison and Rogers,
repeatedly agreed to construction of the Stadium in consideratidine ofielders
playing in Zion As a result, GSSE’'s manager agreech&wvethe Fieldersplay in
return forthe City of Zion’s promise to build the Stadium for the team to édter a
long and arduous period of temporary facilities, funding issues, talkd of

relocation, on March 21, 2Q, the City of Zion Council approved the sale of bonds to



finance the Stadium projecOn March 29, 2011, the City entered into a construction
contract with Olson General Contractor (the “Olson t@i”) to construct the
Stadium in 2011 for $5.6 milliodollars, which was agreed upon by GSSE.

GSSE alleges that sometime in the first five months of 28Atrison Rogers
and Richard DelLisle, a real estate developetermined that the exposure of the
financial flaws in the new proposed site for thed&tmn made it toorisky to allow
execution of the bond issue for construction of the Stadiduocording to GSSE,
Harrison, Rogers andeLislethenprivately determined that the bond issuance for the
construction of the Stadium would not be pursued, and no Stadium would be built in
2011.

GSSE further alleges that during these first five months of 2011, Harrison and
Rogers, along with DeLislayereon notice that absent the building of the Stadium,
GSSE would not field a team for the 2011 seas88SE contends that Harrison and
Rogers knew that operatintpe Fieldersin the 2011 seasowithout a completed
Stadium would result in an immediate collejd the entire project, creating extensive
negative publicity for Harrison, Rogers and DelLisle, addition to potentially
destroyng a possibility of substantial land appreciation@BC. Accordingly, GSSE
alleges that Harrison, Rogesiad DeLislesoudnt alternative plans to relieve GBC of
its debt obligations on the Stadium’s purported sited agreed toengage in
affirmative and knowing false representations and naternissions to GSSE to

conceal from it that the Stadium would not be built for 841 season.GSSE



alleges that Harrison, Rogers and DeLisle knew that opgrtiteFieldess during the

2011 season without a completed Stadium would result in substamindreic losses

for GSSE, as had occurred in the 2010 season, and could possie\@ESE without
financial capital to maintain the team after 2011. Theggallly agreed amongst
themselves to seek to establish a new or relocated datsm with fresh financial
capital to replace GSSE’s baseball team after the 201&rsedswever Rogersalso
allegedly maderepeatedstatements and representatiadosGSSE and the general
public, by way of the radio, that construction of the Stadium was ready to lbsgin,
alsoshown ina written letter from March 10, 2011In the March 10, 201%etter,
Rogers represented to SSthat: (i) the sale of bonds for construction of the Stadium
would occur the following week; (i) the temporary Stadium facilities would be
completed by the first week of April 2011 for use by GSSE'’s team;tifi@)Olson
Contractwas signed; (iv) therimary Stadium cement and steel components were
then currently being fabricated off site; and (v) the Stadium would be caupigt
early June 2011, all of which GSSE argues were completely false.tiohddly, a
constructim buffer zone fece was built around the Stadium. On two separate
occasions in April 2011, the City's finance director sent written awmiation to
Harrison, Rogers, the City Council and GSSE’s manager that the $7.5 million bond
sale was in a position wommence the following week and that the funds from the
sale of those bonds would be wired to the City within a few days. On two separate

occasions in June 2011, the City’s finance direatt@gedlysent written memos to



Harrison, the City Council and G&’'s manager stating the imperative need to
commence sale of approved bonds in order to commence construction of thenStadi
According to GSSE, at no time during the months of March through June 2011 did
Harrison or the City indicate to GSSE that thedsale would not move forward or
that construction of the Stadium was not moving forwhi@ bonds were ever issued
or sold pursuant to the City Council approval and direction and Stadiumusziostr
never occurred. Two weeks after the start of the 2@a%on, the City startedhaild
some temporary facilities. During 2011, three of the four members of dmeCity
Council allegedlytold GSSE’s manager that they were puzzled by Harrison’s failure
to move forward on the bond sale approved by the Cbilmee months earlier. Two

of those Council membesdlegedlystated to GSSE’s manager that Harrison was not
returning their telephone calls or requests for meetinge@subject.

GSSE claims that it reasonably relied ohe tindividual Defendants
misrepresentations anfielded a baseball team for 2011, all while the City never
fulfilled the constructiorcontract to build the Stadium. GSSE alleges that Harrison
and Rogers undermindbe financial condition of GSSE, and attacked its refmurtat
as additional means of causing the termination of any relationship betwe&naB&S
the City of Zion. As aresult of the inadeaue facilities and the missingtadium,
advertisers and ticket buyegrdlegedly revoked purchase money commitments to
GSSE fortickets and events in the 2011 season, which created severe finassial |

and critically strained the ability of GSSE to maintain céilslw to operate the



baseball team during the 2011 seasburing the 2010 season, GSSE advanced over
$90,000 on the ®’'s behalf for expenses at the Stadium site that were thyés Cit
responsibility, made rent payments totaling approximately $40,000 under the
operating agreement after the 2010 season and alloweentht® e credited against
the far greater amounts owég the City to GSSE, all without objection from the
City. During the 2011 season, Harrison allegedly caused the City to plybdizam
that GSSE still owed $60,000 rent from the 2010 season, whichtthst&edcaused
the significantdelay in Stadiuntonstruction. At that time, however, GSSE alleges
that the City still owed it $90,000. GSSE offered to settith the City, but the City
rejected the offer.Later in2011, the City reimbursed GSSE $70,000 of the $90,000
that had been owed to GSSE forore than a year, but allegedly ceased all
communications with GSSE regarding the Stadium. GSS$Skass that it lost
approximately $500,000 in operation of the Fielders team during the 2011 seaso
is effectively at a standstibased on the City’dlaged actions.

Counts Ill, V and XI ar¢he claimsn theUnderlyingComplaintthatpertain to
the instant matter.In Count Ill, GSSE alleges fraud claim against Harrison and
Rogers for engaging in a series of false material repregergan connedbn with the
proposed construction of the Stadiufhesemisrepresentationaclude that the City
would build the Stadium, the sale of bonds for construction of the Stadium would
occur in March 2011, the temporary Stadium facilities would be completed bysthe

week of April 2011 for use by the Fielders, tldson contract wassigned, the



Stadium’s construction was in production and the Stadium would be compieted
early June 2011 for home gamd&SSSE allegethat Harrison andRogers’ omissions
were materiahnd comprised essential parts of a fraudulent scheme and vesrdedht
to mislead GSSEIt also claims that as public officials engaging in crimicahduct,
Harrison and Rogers had a duty to disclose their conduct lamatlrial omissions of
material facts that would have made theiruattstatements not misleadingln
specific reliance upon these material misrepresen®atBSSE fielded a 2011 team
and suffered damages.

In Count V, GSSE states that it is a third party beneficiary of @lson
Contract GSSE alleges that the City materially breadhedcontracby its failure to
engage in reasonable measures to build the Stadium, and effectively adubimeéon
construction of the Stadium. nICount X, GSSE alleges that Harrison, Rogers,
DeLisle and GBC engaged in a civil conspiracy by conducting the “2011 Fake
Stadium Scheme” with the alleged goal of causing GSSE to optxateielders team
during the 2011 season by means of fraudulent misrepresentation, matessibosn
bribery, and intentional misuse of public services and public resouRsggrdinghe
bribery allegations, GSSE clairarrison illegally accepted bribes that were given to
obtain his cooperation, participation and use of municipal powerkaud and
conspiracy. Likewise, there is also an allegatiat Rogers illegally accepted bab

to reward her fgrand to obtain her participation, ithe fraud and conspiracyThese



alleged agreementsere made between January and March 201¢otaweal from
GSSE that the Stadium would rixe built.

GBC has brought a counterclaim for breach of contract againstitjieof
Zion. In its counterclaim, GBC alleges that it entered intocaurgt lease with the
City, which the City anticipatorily breached by not buildihg Stadium aghe lease
required, and by manifesting an intent not to do so. @8( for indemnification by
the City of the claims made against GBC by GSSE, pursuant to an indetiorifica
clause in the contract. GBC specifically plediulst theCity has “clearly, definitely,
and unequivocally manifested an intent not to perfornplitkgation to build the
Baseball Stadium under the Ground Lease and has therffpranticipatorily
repudiated and breached the Ground Lease.” GSSE seeks damages against GBC
arising, in whole or in part, from the City’s failure to louihe Stadium.GBC alleges
that in the event that GSSE recovers any damages fromr&B@ing fromthe City’s
failure to build the Stadium, GBC is entitled to recover the full amount of any such
damages, plus attorney’s fees and costs of defense from the City.

B. StateCourt Decision

The parties dispute thadmissibility of the Circuit Courbf Lake Countis
May 13, 2014 dismissal of Count V of the Underlying Complaint. OneBeargues
that this information is extraneous evidence and immaterigs pending motion for
summary judgment. According to ti@&rcuit Court of Lake Couny’s electronic

docket, on May 8, 2015, the court entered an agreed order “dismissis®"cal he
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parties failed to supplement the recandhis case to reflect this activitg the state
court case.

C. Policy

1. CGL Section

At the time of theforegoingincident, the Zion Defendantsnvere covered by
Policy number 79100-03-58-000Q issuedby OneBeacon tthe City of Zionfor the
period ofDecember 15, 2010 to December 15, 20The Policy contains portion
entittedcommercial general liabilitjorm for government risk¢the “CGL Section”)
OneBeacon providethe Courta copy of thePolicy issued tathe ZionDefendants
andthe relevanpartsof the CGLSectionare listed below

COVERAGE B PERSONAL AND ADVERTISING LIABILITY
1. Insuring Agreement

a. We will pay those sums that the insured becomes leddiated to py as

damages because of “personal and advertising injury” to which this
insurance applies. We will have the right and duty to defend the insured
against any “suit” seeking those damages. However, we will have no duty to

defend the insured against afsuit” seeking damages for “personal and

advertising injury” to which this insurance does not apply. We may, at our

discretion, investigate any offense and settle any “Cléhat may result. But:

(1) The amount we will pay for damages is limited as described in
SECTION IlI-LIMITS OF INSURANCE; and

(2) Our right and duty to defend ends when we have used up the

applicable limit of insurance in the payment of judgments or settlements

under Coverages A, B, C or medical expenseleuGwerage D.

! Local news media reported that the state court case resetitd for $55,000 in return for a
release of GSSE’s remaining claims pending against the City of Zion.
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No other obligation or liability to pay sums or perform acts or serviges i
covered unless explicitly provided for under Supplementary Payments
Coverages A, B and C.

b. This insurance applies to “personal and advertising injury” causeah by

offense arising out of your business but only if the offense was committed in
the “coverage territory” during the policy period.

* * %

In the Policy’s section of definition&Personal and advertising injurys defined as
aninjury, including a consequential “bodily injury”, arising out of one or morthef
following offenses:
a. False arrest, detention or imprisonment;
b. Malicious prosecution;
c. The wrongful eviction from, wrongful entry into, or invasion of the rigft
private occupancy of a room, dwelling or premises that a person occupies,
committed by or on behalf of its owner, landlord or lessor;

d. “Publication” of material that slanders or libels aspa or organization or
disparages a persoros organization’s goods, products or services;

e. “Publication” of material that violates a person’sitigf privacy;
f. The use of another’s advertising idea in your “advertisement”; or

g. Infringing upon another’'s copyright, trade dress or slogan in your
“advertisement”.

* * %

Publicationis defined asany method of announcing or disseminating any material to

any third party.”
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The Coverage B Personal and Advertising Injury liability had ipeexclusions,
which are listed belw:
2. Exclusions

This insurance policy does not apply to:
a. Knowing Violation Of Rights Of Another

“Personal and advertising injury” caused by or at the direction of the insured
with the knowledge that the act would violate the rights of anotmemapuld
inflict “personal and advertising injury”.

This exclusion does not apply to “personal and advertising injury” caused by
malicious prosecution.

b. Breach Of Contract

“Personal and advertising injury” arising directly or indirectly out of noamy
way related to breach of contract, except an implied cdnimagse another’s
advertising idea in your “advertisement”, or any “claingaast any insured
arising diredy or indirectly out of, or in any way related to tortious
interference with a contract or business relations.

c. Contractual Liability
“Personal and advertising injury” for which any insured has assumed liability
In a contract or agreement. This exclusion does not ajophability for

damages that the insured would have in the absence of the contract or
agreement.

n. Material Published With Knowledge of Falsity
“Personal and advertising injury” arising directly or indirectly oiytoo in any

way related to “publication” of material, if done by or at the direction of the
insured with knowledge of its falsity.

* * %
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Additionally, Coverage B: Personal and Advertising Injury Liabili§gction
[1(2)(a), includesHarrison and Rogerasinsuredofficials of the City of Zion “while
performing duties related to the cardl of [theCity’s] business. In Section 11(2)(b),
the Policy also insures the City’s “current or previously elected or appoirfteidlsf
of [the City’s] operating authorities, boardspmmissions districts or any other
governmental units, but only for acts within of the scope of their employrgdittdo
City] or while performing duties related to the conduct o€ [City]”

2. E&O Section

ThePolicy also contains a section entitled Public Official®oEand Omissions
Coverage Form ldims-Made for Government Riskshe “E&QO” Section). Harrison
and Rogers, as officials of the City, are insured under the &&flon “but only for
the conduct of their duties as [City’s] elected op@pted officials.” The relevant
partsof the E&O Sectionare listed below:

SECTION |- COVERAGES

A. Insuring Agreement Liability for Wrongful Acts

1. We will pay those sums that the insured becomes legally obligated to pay as

“damages” resulting from a “wrongful act” to which this insuraapplies.
This insurance DOES NOT apply to any “claim” resulting from aotvgful

act” which takes place in whole or in part prior to the Rettive Date shown
in the Declarations or subsequent to the termination of this policy.

2. We will have the right and duty to defend the insured against any “suit”
seeking those “damages”. However, we will have no duty to defend the
insured against any “suit” seeking “damages” for a “wrongful act” to which this

insurance does not apply. We may, at our discretion, investigatevemygful

act” and settle any “claim that may result.
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The E&O Section also contains specific exclusions

SECTION IlIl- EXCLUSIONS

This insurance does not apply under either Coverage A or Coverage B or
Coverage C to:

4. Contracts

Any “claim” arising directly or indirectly out of, or in any way related to
liability assumed under any contract agreement of breach of contract to
which the insured is a party or a thpdrty beneficiary, or any representations
made in anticipation of such contract or agreement of‘@daym” against any
insured arising directly or indirectly out of, or in any way mdato tortious
interference with a contract or business relations. However tHissext does

not apply to liability the insured would have in the absence of the contract or
agreement.

5. Criminal Acts

Any “claim” arising directly or indiectly out of, or in any way related to a
dishonest, malicious, fraudulent, or criminal act, orliéul violation of any

statute, ordinance or regulation committed by or with the knowledge of the
insured.

However, we will defend the insured for suit” subject to the other terms of

this coverage part until either a judgment or final adpiibe established such
an act or the insured confirms such an act.

* * %

19. Profit, Advantage or Remuneration

Any “claim” arising directly or indirectly out of, or in any way reldt® any
insured gaining any profit, advantage or remuneration to which that insured i
not legally entitled.
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D. Federal Court Casés Procedural History

In the FederalCourt Complaint, OneBeacdirst arguesin Count | that the
Policy issued to thendividual Defendantsdid not extend coverage to damages
alleged inthe Underlying ComplaintOneBeacon claims it has no duty to defémel
Zion Defendantaunder the CGL Sectiobhecausdhe claims do not allega personal
and advertising injury, andecauselte claims are excluded by the “knowing violation
of rights of another,” “breach of contract,” and “the material published with
knowledge of falsity” exclusions contained @GL Section OneBeaconfurther
argues ithas no duty to defend or indemnifiye Zion Defendantsunder the E&O
Section because the claims are excluded by the “coriteuds“profit, advantage or
remuneration” exclusions. In Count bf the Federal Court Complaint, OneBeacon
denies it has any duty to defend the City of Zion against GBC’s counterclaim under
the CGL Sectionbecauseat does not allege a personal and advertising injury and is
excluded by the “breach of contract” and “cawctual liability” exclusions in
Coverage B.

On September 9, 2014, this Court denige® Zion Defendants motion to
dismiss, or in the alternative, for a more definite statement. On yaR8aP015,
OneBeacon filed the instant motion for summary judgment on Counts | and Il of the

Federal Court Complaint for declaratory judgment.
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LEGAL STANDARD

Summaryjudgment is appropriate when the pleadings, discovery, disclosures,
and affidavits establish that there is no genuine issue of material dabtttsat the
movant is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(a). The movant
bears the iial burden of showing that no genuine issue of material fact exists.
Celotex Corp. v. Catretd77 U.S. 317, 325 (1986].he burden then shifts to the non
moving party to show through specific evidence that al&iesue of fact remains on
issues on which the movant bears the burden of proof at tdaht 325. The non
movant may not rest upon mere allegations in gleadings or upon conclusory
statements in affidavits; it must go beyond the pleggliand support its contentions
with documentary evidencdd. A genuine issue of material fact exists when, based
on the evidence, a reasonable jury could find in fa¥dhe nonmovant. Anderson v.
Liberty Lobby, Ing. 477 U.S. 242, 248 (1986). In determining whether summary
judgment is appropriate, “[tjhe evidence of the 1moovant is to be believed, and all
justifiable inferences are to be drawn in his favdd’ at 255.

DISCUSSION

OneBeacon arguethat it has no duty to defertie Zion Defendantsn the
underlying state court case because coverage has not been triggerearions
exclusions apply. The Ziddefendantsargue that coverage has in fact been &igd

under both the “Personal and Advertising Injury Liability” foam of the CGLSection
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andthe E&O Section The ZionDefendantsalso contend that the exclusiots not
permitOneBeacon to avoid its duty to defend.

|. Applicable Case Law

A. Duty to Defend

The parties age that lllinois law controlthe construction and application of
the Policys terms The burden is on the insured to prove that a claim falls within the
coverage of théolicy. Axiom Ins. Managers, LLC v. Capitol Specialty. |@®rp,

876 F.Supp.2d 1005, @8 (N.D. Ill. 2012) (citing cases)The insurer has the burden
of proving thatan exclusiorapplies, while the insured has the burden of proving that
an exception to an exclusion restores covergg@nta’s Best Craft, LL@. St. Paul
Fire & Marine Ins. Co, 611 F.3d 339, 347 (7th Cir. 2010).

It is well-settled that talecidewhether an insurer has a duty to defend an action
against the insured, a reviewing court must compare the allegatidresiriderlying
Complaint tothe relevant portions of theolicy. Outbound Marine Corp v. Liberty
Mutual Ins Co,, 154 Ill. 2d 90, 108 (1992)However, “[flocusing on the complaint is
necessary because the insurer must determine whether it has anoobimdefend at
the outset of the litigation.Travelers InsCompanies v. Penda Cor@74 F.2d 823,

827 (7th Cir. 1992%. If the Underlying Complaint alleges facts that fall “within or

2 Since the duty to defend is initiated at the outset of litigation, whether or not #ué lofe

contract claim against the City of Zion was later dismissed by the state cotgteigant.See
Atlantic Mut. Ins. Co. v. American Academy of Orthopaedic Surgeons & Scoliosis Research
Society 315 Ill. App. 3d 552, 567 (2000) (“where summary judgment is sought in the context of
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potentially within” the coverage of th&olicy, the insurer is obligated to defend its
insuredeven if the allegations are “groundless, false, andudent.” United States
Fidelity & Guaranty Co. v. Wilkin Insulation Cal44 Ill. 3d 64, 73 (1991) (emphasis
in original). The Underlying Complaint need only set forth sufficient facts to
establisha policy-coveredoffense. Country Mut. Ins. Co. v. Ticketsnow.coNo. 1-
06-1135, 2007 WL 7595190, at *6 (lll. App. Ct. June 29, 200&)so, the duty to
defend arises “even if only one such theory is within the potential coverage of the
policy.” Wilkin Insulation Co, 144 Ill. 2d at 73. An insurer may not justifiably refuse
to defend an action against the insured “unless itlear from the face of the
underlying complaint[ ] that the allegations fail to stadet$ which bring the case
within, or potetially within the policy’s coverage. Wilkin Insulation Ca.144 lll. 2d

at 73 (emphasis in original).

In determining if the allegations in thdJnderlying Complaint meet the
threshold requirement, both thdnderlying Complaint and thePolicy must be
liberally construed in favor of the Zion Defendan@ilkin Insulation Cqg.144 Ill. 2d
at 73. Where the words in the policy are clear and unambiguoosutamust afford
them theirplain, ordinary, and popular meanirig Outboard Marine Corp154 III.
2d at 108(emphasis in original)see also Lexmark Int’l Inc. v. Transp. &0, 327
lIl. App. 3d 128, 13836 (2001) (“We give little weight to the legal label that

characterizes the underlying allegations. Instead, werrdete whether the alleged

a declaratory judgment action to determine whether an insured has a duty to defesé ahe
extrinsic evidence is inappropriate”).
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conduct arguably falls within at least one of the categories of wmingdisted in the
policy.”). If a provision is subject to more than oneaning it is considered
ambiguous, and alimbiguitiesand doubtsnust be resolved in favor of the insured.
Wilkin Insulation Cq.144 1ll.2d at 74.
B. Exclusionary Provisions

“Once the insured has demonstrated coverage, the burden then shifts to the
insurer to prove that a limitation or exclusion appliedddison InsCo.v. Fay, 232
lll. 2d 446, 45364 (2009); see alsdohnson Press of America, Inc. v.INs. Co. of
New York 339 Ill. App. 3d 864, 87172 (2003) (burden rests with insurer to
demonstrate applicability of exclusion; courts will liay construe any doubt as to
coverage irfavor of insured and against insurance company, especially when insurer
seeks to avoid coverage based on an alleged excluSixcjusion provisions that
limit or exclude coverage must be construed liberally in fadxfothe insured and
against the insurér Pekin Ins.Co. v. Miller, 367 Ill. App. 3d 263, 267 (2006).
Where the insurer relies on a provision that it contends excludes coveraggctar

tender of defense, we review the applicability of the provision to ensig “ ‘clear
and free from dubt’ that the policy’s exclusion prevents coveragdtlantic Mut.

Ins. Co,, 315 Ill. App. 3d at560.
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II. Coverage Under the Policyfor GSSE’s Underlying Complaint
A. E&O Section

In the Policy,there are two coveraggectionsthat could possibly trigger
coverage. The Court begins with the E&®ection which coves “Liability for
Wrongful Acts.” The E&O Section providakat OneBeacorf'will pay those sums
that the insured becomes legally obligated to pay as ‘damages’ mgdutim a
‘wrongful act’ to which this insurance appliesThe Policy alsalefines an “insured”
to includethe City of Zion and its employeésr acts fwithin the course and scope of
their employment Additionally, OneBeacan

will have the right and dytto defend the insured against any ‘suit’ seeking

those “damages”. However, we will have no duty to defend the insgagaksa

any “suit” seeking “damages” for a “wrongful act” to which this insurance does

not apply.
OneBeacon concedes that thiederlying Complainalleges wrongful acts on the part
of theinsureds so coverage igncontestedbutinsiststhat two exclusions preclude its
duty to defend. It is OneBeacon’s burden to prove the exclusions apbjiist,
OneBeacon argues thét does not have a duty to defend becatis contracts
exclusionapplies to both the City of Zion and the Individual Defendarg@econd,
OneBeacon proclaims that the profit, advantage or remuneration exclusmn al
pertains to coverage of both the Cday Zion and the Individual DefendantsThe

foregoing Policy language allows us to look at whether the Contracts Exclusi

applies separately to the City of Zion and the Individual Defend&#s. Williams v.
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Am. Country Ins. Cp359 Ill. App. 3d 128, 1340 (2005) (where the court found that
the policy language “allows coverage to be excluded as to one insured ard iremai
effect as to the other insured” under the doctrinespondeat superidr

1. Contracts Exclusion

We will begin withExclusian 4 the “ContractsExclusiori). As a reminder
the ContractsExclusion states:

4. Contracts

Any “claim” arising directly or indirectly out of, or in any way related to

liability assumed under any contract or agreement of breach of cordract t

which the insured is a party or a thpdrty beneficiary, or any representations

made in anticipation of such contract or agreement of‘@aym” against any
insured arising directly or indirectly out of, or in any way miato tortious
interferencewith a contract or business relations. However this exclusion does
not apply to liability the insured would have in the absence of the contract or
agreement(Emphasis added).

Regardingthe applicability of the Contracts Exclusion to the City ofr/io
OneBeacon contends thahad no duty to defenblecause€ount V of theUnderlying
Complaintis a breach of contractlaim against the City of Zionwhich the Policy
undoubtedly excludesOut of all the relevant counts in thénderlying Complaint
CountV is the only one that is alleged solely against the Citgion, claiming that
the City of Zion“has engaged in a material breach of the Olson Contract bylutefa

to engage in reasonable measures to build the Stadium, and effectively abaridoning t

construction of the Stadium.”In responseto OneBeacon’s contention that the
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ContractsExclusion appliesthe ZionDefendants focusn the inapplicability of this
exclusion to the Individual Defendaratsad not the City of Zion.

After review of Count V in the Underlying Complajirdand construing the
ContractsExclusion liberally in favor of the City of Zion and against Ona@&m, it is
clear and free from doubt that the breach of cohtcd&im in the Underlying
Complaintwould nesessarily fall within theContractsExclusion so as to preclude
coverageof the City of Zion Santas BestCraft, LLC, 611 F.3d at 348The alleged
wrongful acts of the City of Ziodescribedn the Underlying Complaintwould not
exist but for theébreach of contractSee Axiom Ins. Managers, LL&76 F. Supp. 2d
at 1016 (“lllinois case law supports that ‘arising out of’ is ambiguous ameln wsed
in an exclusion, should be construed as requiring but for causation sincavtirat f
the insured.”). OneBeacon was correct in its assessment that it did not henckity
to defend the City of Zion under the E&O Section based on the Contracts Exclusion.

As for thelndividual Defendantsthe applicability of th€ContractsExclusion is
less straightforwal. There is not a counbf breach of contract in thenderlying
Complaintagainst thdndividual Defendants However, n Count lIll, for fraud, and
Count Xl, for civil conspiracy, the “Olson Contract” is mentioned in the ig¢ne
allegationsportion andbriefly as an “overt actin Count XI. OneBeacon insists that
the Court read the complaint as a whole and find that thgatitbes against the
Individual Defendantsare enoughto negateits duty to defend. Contrarily, he

Individual Defendant$ocus on the last sentence in tBentractsExclusion: “[ ] this
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exclusion does not apply to liability the insured would have in the absence of the
contract or agreement.This exception to thexclusion did not pertain to the City of
Zion because the fnclaim in theUnderlying Complainagainst it wagor breach of
contract. The Individual Defendamsaintain thatf the allegation@bout the Olson
Contractwere removed from Counts Il and Xl in the Underlying Complaivatt
coverage would still exigor wrongful acts unrelateid any contract

As noted above, the Underlying Complaint allegesnerous other wrongful
acts of thelndividual Defendants including, but not limited to disparaging
publications about GSSE to the public, taded bond issue for construction of the
Stadium, and the choice to switch the stadium sdage ofwhichrelieson a provision
in the Olson ©ntract The Court cannot conclusively determine tisaich alleged
wrongful acts would not have arisen but for a bheafccontract. Accordingly, here
remains gfficient uncertainty as to the applicabilidf the ContractsExclusionto the
Individual Defendantsand we therefore cannot decisively apply th&€ontracts
Exclusion to theclaims againsthem. Since the Comacts Exclusioronly exempts
OneBeacon from defending the City of Zion, we must now look at whatiaher
exclusion prevents OneBeacon’s duty to defend the Individual Defendants

2. Profit, Advantage or Remuneration Exclusion

According to OneBeacoihe second applicable exclusiohits coverage over

the Individual Defendantss the Profit, Advantage or RemuneratiBrclusion (the

“Profit Exclusion”) because thé&nderlying Complainis “saturated with the illegal
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financial motivations of théndividual Defendant$ The issue is whether coverage of
theIndividual Defendantss excluded because thinderlying Complainincorporated
allegations of profit, advantage or remuneration into Counts Ill and Xl,enderh
allegations areecessary to maintathosecounts The Profit Exclusiostates:

19. Profit, Advantage or Remuneration

Any “claim” arising directly or indirectly out of, or in any way reldte® any

insured gaining any profit, advantage or remuneration to which that insured |

not legallyentitled.
A “claim” is defined as an oral or written demand, imthg a “suit for payment of
money “damages, whereas a“suit” is defined as a civil proceeding alleging
“damages” to which this insurance applies.

OneBeacorsupports its assertion thallegatons in the Underlying Complaint
fall under the Profit Exclusion becau§&SSE claimsHarrison illegally accepted
bribes that were given to obtain his cooperation, participasind use of municipal
powers in fraud and ospiracy. Likewise, GSSE alleges thaRogers illegally
accepted bribes to reward her,fand to obtain her participation,ithe fraud and
conspiracy. OneBeacon contends tta Profit Exclusion was triggered because
these alleged bribes were done twieh theIndividual Defendantsand create an
opportunity forthem to enjoy further bribery

As observedn McCook Metals, L.L.C. v. Federal Ins. C2007 WL 1687262

(N.D. lll. 2007), we findAlstrin v. St. Paul Ins. Cpl179 F.Supp.2d 376 (D. Del.

2002) to be persuasive in deciding if the Prigfitlusion applies. IAlstrin, the court
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found “[t]he proper inquiry, therefore, must focus not only on the factlegjadions,
but on the elements of the causes of action taaléeged.If an elemenbdf the cause
of action that must be proved requires that the insured gained a profit or advantage t
which he was not legally entitled, then, if proved, this exclusion would be applicabl
Alstrin, 179 F.Supp.2d at 400. In the instant maftarthe Caunt Ill fraud claim to
survive the following elementsnust be pleadedi) a false statement of fact by the
defendant; (ii) made with the knowledge that thetestent was false; (iii) the
defendant intended that the statement would induce thatiffldao act; (iv) the
plaintiff justifiably relied upon the statement; and (v¢ ghlaintiff suffered damages
arising from that relianceAbazari v. Rosalind Franklin Univ. of Med. & S&015
IL App (2d) 1409521 14 (citingConnick v. Suzuki Motor Cdl74 Ill. 2d 482, 496
(1996)). As for Count Xl,the elements of a civil conspiracy claim that a plaintiff
must establish are: (i) an agreement between two or more perspfus;tfie purpose
of accomplishing by some concerted action either an unlawful purpose wifuh la
purpose by unlawful means; (iii) in the furtherance of which one of the catmpir
committed an overt tortious or unlawful ad¥ritz v. Johnston807 N.E.2d 461, 470
(lll. 2004),citing Adcock v. Brakegate, Lid45 N.E.2d 888, 89dll. 1994)).

After reviewing the elements of both causes of action, it is evident that GSSE
could still have pleaded fraud and civdnspiracy claims regardless of whetlies
Individual Defendantgained a profit, advantage or remuneration in why twere

not legally entitled.Nowhere is profit, advantage or remuneration a requikataent
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of either cause of actionLike in McCook Metals, L.L.C.because th&nderlying
Complaint claims do not require an allegation (or proof) that thdividual
Defendantgpersonally profited from illegal conduct, the Ptdkclusion has rdoeen
sufficiently triggered.ld. at *4. We do not find OneBeacontontentionthat at least
some of the allegations in the fottiyo pageUnderlying Complainfall in the Rofit
Exclusion to be very convincing. There must be more than sporadic general
allegations to convince usto apply this exclusian Liberally construing the
Underlying Complaintin the Individual Defendantsfavor, with all doubtsalso
resolved in theirfavor, the Court finds that the allegations fall outside Rmefit
Exclusion.
3. Criminal Acts Exclusion

The language of this exclusion is as follows:
5. Criminal Acts

Any “claim” arising directly or indirectly out of, or inng way related to a

dishonest, malicious, fraudulent, or criminal act, orliléul violation of any

statute, ordinance or regulation committed by or with the knowledge of the

insured.

However, we will defend the insured for a “suit” subject to the other terms of

this coverage part until either a judgment or final admithe established such

an act or the insured confirms such an act.

Notably, neither party spends much time arguing for or against the criminal

acts exclusion (the “Criminal Acts Exclusion”OneBeaconmerely claimsthat the

Criminal Acts Exclusion is “[b]asically” an “indemnifitan-only exclusion” and
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fails to meet its burden of proving this exclusion appliéglditionally, OneBeacon
does not offer a defense the second paragrapdf the Criminal Acts Exclusign
which, in the absence of any other applicable exclusions under&@e 3ection,
solidifies OneBeacon’s duty to defend the Individual Defendants in the state court
proceeding. Thus, because none of the exclusions asserted by OneBegxdiesn ap
OneBeacon has the duty to defend the Individual Defendants in the undetiting s
court proceeding subject to the general E&O provisions.

B. CGL Section

We must next assess whether OneBeacon had a duty to defentytbkAton
under the CGL Section. It is unnecessary to discuss the impact of th8&iBan on
the Individual Defendants because tduty to defendhe Individual Defendants is
triggeredunder the E&O Section.Thus, under the CGL Section, the parties’ main
disagreement rests on whether the Underlying Complaint’s breach of contdact an
claim alleged d'personal and advertising injurycovered under the Policgnd if so,
whether any of the exclusions apply.

The City of Zion argues that a personal and advertisingyigrose based on a
publication @lefined in the Policy as any method of announcing or dissemiratiyg
material toany third party)because Rogers allegedly made repeated statements and
representations to GSSE and the general public, by way of the radio, thaiatmrst
of the Stadium was ready to begin and would begin shortly. Also, Harrison allegedly

representedot GSSE’s manager that the Stadium would be built for the 2011 season
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and supplied a quote for public distributiohoat the impending construction, but
thenclaimed publicly that GSSE still owed the City $60,000 int ieom the 2010
season, which contribed to the delay.OneBeacon disagrees, stating that under the
CGL Section, “[it] will have no duty to defend the insured against amy Seeking
damages for ‘personal and advertising injury’ to which thesiiance does not apply.”
OneBeacon proclainthat it has no duty to defend the City of Zion because there are
no facts pleaded in the Underlying Complaint to support a recovery based on any of
the causes of actiowithin the definition of personal and advertising injury in the
Policy.

The Policyprovidesa list of offenses that constitudégoersonal and advertising
injury: (i) false arrest; (ii) malicious prosecutionij)(iwrongful eviction or entry; (iv)
publication of material that slanders or libels a person or organizatiosparages a
person’s or organization’s goods, products or services; (v) @ildit of material that
violates a person’s right of privacy; (vi) the use of another’'s advegtisiea in an
advertisement; and (vii) infringing upon another’s copyright, trade areskganin
an advertisementThe City of Zion argues that there are allegations througtheu
Underlying Complaint which clearly allege conduct thdisfar could potentially fall
under the category @ personal and advertising injuryspecifically, the “publkation
of material that slanders or libels a person or organization or digsasaperson’s or

organization’s goods, products or services” provisi@imeBeacon contends that the
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only cause of action against the City of Zion is the breach of contract claioh) whi
not considered a personal and advertising injury

What OneBeacon must remember is that its duty to defend avem if only
one theory is within the potential coverage of the polictherallegations fall within
at least onefahe categoes of wrongdoin@lleged It is the Court’s duty to look past
the labels attached to the state court claims and focus on whethéacthal
allegationsas a wholdrigger coverageand if any exclusions apply. Understandably,
the duty to defend is nainlimited, AmerisureMutual Ins. Co. v. Microplastics, Inc.
622 F.3d806, 810(7th Cir. 2010) because the Court must look at the objective of
contract construction, which is to give effect to the intent of the pa@edlagher v.
Lenart 226 lll. 2d 208 232 (2007). But OneBeacon’s duty to deferfdloes not
depend upon a sufficient suggestion of liability raised in the [Underlying Contjpla
instead, [OneBeacon] has the duty to defeniéss the allegations of the [U]nderlying
[Clomplaint demonstratihat [GSSE] in the underlying suit will not be able to prove
the [City of Zior] liable, under any theory supported by the complaint, without also
proving facts that show the loss falls outside the coverage of the insuraige” pol
SeeAm. Econ. Ins. Cov. Holabird & Root 382 Ill. App. 3d 1017, 1022 (2008)
(internal quotation marks omittedquoting lll. Emcasco InsCo. v. Nv Nat| Cas
Co,, 337 lll. App. 3d 356, 361 (2003)xee alsdnt’l Ins. Co. v. Rollprint Packaging
Prods, Inc.,312 Ill. App.3d 998, 1007 (2000([T]he duty to defend does not require

that the complaint allege or use language affirmativelygimg the claims within the
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scope of the policy.”). “Me question of coverage should not hinge on the
draftsmanship skills of whims of th@aintiff in the unarlying action.” 312 Ill. App.
3dat 1007. Accordingly, although the Court must assess if the UnderlyingpGont
sets forth sufficient facts tthe policy offenses of(i) slander; (ii) libel; and (iii)
disparagement, the allegatsom the Underlying Complaint do not need to satisfy all
three offenses or each element of a cause ofratdi@stablish a policy offense, and
thus the duty to defend.

However, ‘a consequence is not a claim3See Nat'l Union Fire Ins. Co. of
Pittsburgh Pa. v. Mead Johnson & Co., LL.Z35 F.3d 539, 5445 (7th Cir. 2013)
(“Mead is trying to shoehorn one terproduct disparagement, which the insurance
policy covers—into anotherfraud, which isn’'t covered.”). As iMead Johnsonthe
City of Zion is tryig “to shoehorn” slander, libel and disparagement, which the
Policy covers—into breach of contract, which the Policy does not covir.any
event, regardless of whether the Underlying Complaint sufficientgedl a claim for
slander, libel, or disparagemt, the breach of contract exclusion would nevertheless
preclude OneBeacon’s duty to defend the City of Zion under the CGlofedthe
breach of contract exclusion in the CGL Section states that coverage teexidua:

b. Breach Of Contract

“Personal and advertising injury” arising directly or indirectly out of, or in any

way related to breach of contract, except an implied cdntivagse another’s

advertising idea in your “advertisement”, or any “claingaast any insured

arising directly orindirectly out of, or in any way related to tortious
interference with a contract or business relations.

-31-



Both the “arising directly and indirectly out of, or in any way related to breach of
contract” and “or any ‘claim’ against any insured arisiigcty or indirectly out of,

or in any way related to tortious interference with a @mtor business relations”
sections apply as elkrsions to the instant matter. We note that the Policyguage

of “arising directly” and “in any way related to” is quite broad, and that“core
factual allegations” against the City of Zigainly involve a breach of contract.
Lemko Corp. v. Fed. Ins. CGdNo. 12 C 03283, 2014 WL 4924403, at *10 (N.D. Ill.
Sept. 30, 2014{finding an exclusion for all claims “based upon, arising from, or in
consequence of any actual or alleged infringement” to be “quite broad” andgfindi
that because the “core factual allegations” involvedusladd conduct there was no
duty to defend the noninfringement claims because “they would not have arisen but

for” the infringement claim). Putting labels of the claims in the Underlying
Complaint aside, it isvidentthat the claimagainstthe City of Zion, itself, primarily
involves a breach of th®Ilson Contract We can only read théJnderlying
Complaints allegations as expressly relying on the provisions of the Olson Contrac
and necessarily arising from a breach of contract cled8dae Axiom Ins. Managers
876 F. Supp. 2d at 101%/. Thus, theres no need to decide whether taderlying
Complaint alleged a “personal and advertising injury” within the meaning of the

Policy because the breach of contract exclusionthe CGL sectionrelieves

OneBeacon ofiny duty to dfend the City of Ziorf. Santa’s Best CraftLLC, 611

® The Zion Defendants do not assert the exception to the exclusion involving implied contracts.
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F.3d at 348see also Nautilus Ins. Co. v. 1482N. Milwaukee Ave., LLL(G62 F.3d
818, 82123 (7th Cir. 2009) (where contractsubcontractor policy exclusion covered
all “intertwined claims” that provide “an alternative tineaf relief” based orthe
same factual allegations).

Besidesthe allegations in the underlying breach of contractrclagainst lie
City of Zion, we must also assesbether the remaining allegations and claims in the
Underlying Complaint incorporate éhCity of Zion enough to trigger OneBeacon’s
duty to defend After review, the Court concludes thifie remainingallegations in
the Underlying Complaintvould not, by themselves, trigger OneBeacon’s duty to
defend the City of Zio becauseas to the Cityof Zion, they explicitly rely on the
breach ofthe Olson Contractwhich we found was subject to theeach of contract
exclusion in the CGL SectionOur decisiorfdoes not run afoul of the teachings that
an insurer cannot avoid its duties of defenseinddmnification by reference to the
core or dominant character of the plaintiff's adlegns, and that the insurer must
defend if any conduct alleged in the complaint falls within the insurance policy, even
if those allegations are only a “subordinatpeas” of the complaint.Lemko Corp
2014 WL 4924403, at *dciting Curtis-Universal, Inc. v. Sheboygan Emergency
Medical Services, Inc43 F.3d 1119, 1122 (7th Cir. 1994)As to the City of Zion,
the remaining allegatioria the Underlying Complairdire not a “subordinate aspect”
as they arelependent on the breach of the Olson Contr&eaeCitizens Ins. Co. of

Am. v. Uncommon, LLG12 F.Supp.2d 905, 910 (N.D. Ill. 2011) (holding that IP
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exclusion cannot be avoided “by the mere fact that unfair cotgpetieceptive trade
practices, tortious interference, and unjust enrichrolanmns, as a general matter, can
and usually do arise from conduct having nothing to do with trademark
infringement”). Thus OneBeacon has met its burden of establishing thatldims
against the City of Zion in thdJnderlying Complaint including its general
allegations “[arose] directly or indirectly out of, or in any way related to breach of
contract . . .” asutlined in the Policy.See Citizens Ins. Co. of Ameri&d2 F. Supp.
2d at 9112. It is clear thathe breach of contracts exclusion in the C&dction
applies to all the allegations in the Underlying Compldnait tinvolve the Cityof
Zion, eliminatirg OneBeacors duty to defed the City? Because OneBeacon had no
duty to defend the City of Zion, it also has no duty to indemriffige Natl. Cas. Co. v.
McFatridge 604 F.3d 335, 338 (7th Cir. 2010) (“If an insurer has no duty to defend, it
has no dutyto indemnify.”). Accordingly, OneBeacon’s motion for summary
judgment is granted in favor of OneBeacon on Count | as to the City of Zion and
otherwise denied.

[ll. Coverage Under the Policy for GBC'’s Counterclaim

In Count Il of the Federal Court Complaint, OneBeacon denies it has any duty
to defend the City of Zion against GBC’s counterclaim urtderCGL Section on the
basis that it does not allege a personal and advertising injury and uslexdly the

“breach of contract” and “contractual liabilitgxclusions in Coverage B. It denies it

* There is no reason to discuss the remaining exclusions under the CGL Section.

-34 -



has any duty to defend the City against GBC’s counterclaim under the E&O Section
on the basis that the counterclaim is excluded under the “contractual yiabilit
exclusion. In the City of Zion’s response to the tast motion for summary
judgment, it failed to challeng@neBeacon’s motion regarding Count Il and explain
why the Court should not grant summary judgment in OneBeacon’s ewvdnat
count

GBC's counterclainalleges that it entered into a ground lease with the City of
Zion, which provided that the City “shall use its best efforts to caubasaball
stadium, parking lots and retail space to be constructed,” but the City taifgan or
commence building ahe Stadium and has no intention of performing its obligation.
As a result, GBC alleges that the City of Zion anticipatorilyabhed the ground lease
by not building the Stadium as the lease required and asks for indemnificatio& b
City of Zion for he claims made against GBC by GSSE, pursuant to an
indemnification clause in the ground lease. The clauseifigpdly provides that
“[tlenant hereby agrees to defend, indemnify and hold Landlord harmless from and
against all loss, cost damage and expdisguding reasonable fees and costs of
counsel selected by Landlord) arising from a breach isflitbase by Tenant.” The
counterclaim also states that in the event that GSSE mscang damages from GBC
as a result of the City’s failure to build the Stadium, GBC ti#tled to recover from
the City the full amount of any such damages, plus attorneys’ fees and costs of

defending the lawsuit.
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After reading GBC’s counterclaim with the Policy,i$ clear and free from
doubt thatthe counterclaim falls within the scope of the same appleabhtractual
exclusions that dismissed OneBeacon’s duty to defend the Ciiioof in the
Underlying Lawsuit. GBC’'s breach of contract by anticipatory repudiation
counteclaim against the City aes directly out of the City’s alleged breach of the
Olson Contract, and but for this alleged breach, the counterclaim woulkisbt e
ConsequentlyDneBeacon does not have a duty to defend, or indenthdyCity of
Zion against GBC’s counterclaifmasedon the applicableontractualexclusions in
the CGL and E&O SectionsWe, thereforegrant summary judgment as to Count Il
of the Federal Court Complaint.

CONCLUSION

For the aforementioned reasons, OneBeacon’s motionumawy judgment is
granted orCount | as to the City of Zion, granted on Count Ill in itsrety, and
otherwise deniedCount Il remains.The Courtdeclareghat OneBeacohasa duty
to defend the Individual Defendantsthe underlying state court lawsuit, loletes not

have a dutyo defend, or indemnify, the City of Zion inadtmatter.

Charles P. Kocoras
United States District Judge

Dated:7/29/2015
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