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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

FEDERAL DEPOSIT INSURANCE )
CORPORATION, as Receiver for Founders )
Bank, )
)
Paintiff, )
) No. 12-cv-05198
V. )
) JudgeAndreaR. Wood
CHICAGO TITLE INSURANCE )
COMPANY, etal., )
)
Defendants. )

MEMORANDUM OPINION

Plaintiff Federal Deposit Insurance Coraoon (“FDIC”), acting as receiver for
Founders Bank, has sued Defendants Chicagolhglerance Company and Chicago Title and
Trust Company (together, “Chicago Title Entiti@s™Chicago Title”), for their conduct as the
escrow agents for four “flip"gal estate transactions. Specificathe FDIC claims that the
Chicago Title Entities acted negligently and breached contractualdaruiafiy duties in their
roles as closing agents. The Chicago Title Eedjtin turn, have brought third-party claims for
contribution and indemnification against Dougi&tweffler, an lllinois lawyer who was a policy-
issuing agent at Chicago Title Insurance Compangntitipation of the scheduled jury trial, the
parties filed a total of 15 motioms limine. The Court ruled on those motion in an Order dated
August 18, 2017. This Memorandum Opinion furteeplains the reasons for the Court’s
rulings on those motions. As a reminder, the Ceuyptétrial rulings are necessarily preliminary
and may be altered even if nathiunexpected happens at trkgdrfaras v. Citizens Bank &

Trust of Chicago, 433 F.3d 558, 565 (7th Cir. 2006).
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FDIC’s Motions in Limine

A. FDIC’s Motion in Limine No. 1 (Dkt. No. 269)

The FDIC anticipates that the Chicago Titldites will argue at trial that they are not
liable for the losses resulting from the subject ilgnsactions becauséintervening factors
relating to the economic downtutimat occurred during the sartime period. The Chicago Title
Entities have proffered the opinions of their agtiing expert, Mark J. Hosfield, in support of
this theory. The FDIC seeks to bar Hosfield fristifying as an expert dhe grounds that he is
not qualified and his opions are not reliable.

Federal Rule of Evidence 702 governs the admissibility of egp&lence in federal
court. It provides:

A witness who is qualified as an expbytknowledge, skill, experience, training,

or education may testify in the foraf an opinion or otherwise if:

(a) the expert’s scientifi¢echnical, or other spdized knowlede will help

the trier of fact tounderstand the evidence twr determine a fact in
issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product ofiable principles and methods; and

(d) the expert has reliabpplied the principlesral methods to the facts of

the case.
Fed. R. Evid. 702. Under this rule pext testimony must not only assthe trier of fact, it must
also demonstrate sufficient reliabilit§.W. ex rel. Wood v. Textron, Inc., 807 F.3d 827, 834 (7th
Cir. 2015). “[T]he district court serves as a ‘gaeger’ whose role is to sare that an expert’s
testimony is reliable and relevan&tuhlmacher v. Home Depot U.SA,, Inc., 774 F.3d 405, 409
(7th Cir. 2014). The Supreme CourtDiaubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S.
579 (1993), laid out four factotbat courts may use to evatadhe reliability of expert

testimony: (1) whether the expert’'s conclusioresfatsifiable; (2) whether the expert’s method

has been subject to peer review; (3) whetheretlis a known error ragssociated with the



technique; and (4) whether the method is generally accepted in the relevant scientific
community.ld. at 593-94. This list is neither exhaustive nor mandatory and, ultimately,
reliability is determined on a case-by-case bassron, 807 F.3d at 835.

Here, the Court first concludes that Hosfield is sufficiently qualified to render his
opinions on economic damages. Hosfield dasaster’'s degree in management from
Northwestern University’s Kellogg Graduateh®ol of Management and he did two years of
additional coursework in accounting and businessaSouthern lllinois University. (Dkt. No.
270 at 33-34 of 79.) He is a Certified Ral®\ccountant and a Certified Management
Accountant with over 30 yeaos experience in financeceounting, and economic analysis,
during which time he has performadmerous damages calculatiorig.)(Indeed, he has
extensive experience in damages calouts in real estate contextsd.) The FDIC points to the
fact that Hosfield is not adensed appraiser ormoactor. But Rule 702 does not require any
particular type of qualificatioand the FDIC does not explain whys necessary for Hosfield to
be a licensed appraiser or contractor to formwatappropriate damages calculation in this case.
In sum, the Court finds that Hosfield is suféintly qualified to rendehis opinions under Rule
702’s standards. Any vulnerabilities Hosfield’s resume are thgpe that may be adequately
tested through cross-examination.

The FDIC also argues that,evif Hosfield is qualified, his opinions are unreliable.
Hosfield offers two opinions: (hat the damages incurred Bgunders Bank in connection with
the four transactions were causedibter alia, the economic downturntaf the purchase of the
buildings; and (2) that even if the Chicagdld Entities caused Founders Bank’s damages, those
damages are less than claimed because “if Foufi8iank] would have executed a loan for an

amount commensurate to the first sale tratisa for each property, any damages to Founders



[Bank] would be limited to the difference beten the amount Founders [Bank] lost from the
loans had they made loans on thetfsale transaction.” (FDIC Mat Limine No. 1 at 2, Dkt.
No. 269.)

With respect to the first opinion, the FD&0Ontends that the date cited by Hosfield
suggests that the Chicago redhés market began to declimeJanuary 2008, yet all of the
subject loans had defaulted by this pointinme. Thus, the accoirtfy to the FDIC, under
Hosfield’s own analysis the economic downtuouid not have caused the losses. But looking at
Hosfield’s expert report, he actlyastates that the first signs tife economic downturn started in
early 2007. (Hosfield Expert Rep., Dkt. No. 270 ab229.) This date predates the earliest of
the defaults on the four subjemoperties in June 2007. Moreovtire amounts of the deficiency
judgments on the four subject properties were set by the credit bids made on the properties, and
those credit bids were made in Decen®@d7, April 2008, and June 2008. Thus, Hosfield’s
opinion appears to be that the economic dawnstarting in earl2007, and accelerating in
2008, was a major factor in the damages suffered by Founders Bank on the defaulted loans as
measured by the deficiency judgments.

The FDIC also argues that Hosfield's first opmis deficient because it fails to take into
account evidence that the valueghad subject properties werdlated prior to their closing
transactions. But Hosfield’s opinions do not apgedre inherently inconsistent with such
evidence. And while the FDIC may believe thiaisfield’s views are flawed and ultimately
incorrect, this is precisely themrt of criticism that may baddressed adequately through cross-
examination at trial and presentatiof a rebuttagéxpert witness.

In challenging his second opinion, the FCAfgues that Hosfield’s assumption that

Founders Bank would have executed loans fotawer-priced first sale transactions is pure



speculation. In reaching his consions, Hosfield examined thetoee of the loans and assumed
in his damages calculation that, given thatitders Bank executed loans on the higher-priced
transactions, it would have executed loans ferltlwer-priced transactions. That assumption is
prima facie plausible and otherwise not so inherenthyeliable such that cannot even be
presented to a jury. The FDIC will be permitte challenge Hosfield’s assumption through
cross-examination and retal testimony at trial.

For these reasons, the Court denies the FDIC’s Matibmmine No. 1.

B. FDIC’s Motion in Limine No. 2 (Dkt. No. 271)

The FDIC also seeks to bar evidenegarding the June 26, 2006 purchase and
conversion of a property located at 6317 Norler&mento, in Chicago, lllinois (“Sacramento
transaction”). The FDIC argues thhts evidence is irrelevanhd highly prejudicial, and thus
should be excluded pursuant to Federal RofeEvidence 402 and 403. The Chicago Title
Entities respond that the Sacrantetransaction is relevant teuse it involves the same
elements as the four subject santions, including the same pastand professionals, as well as
the same structure. Thus, the Chicago Title Estitntend to use the Sacramento transaction to
show that flip real estateainsactions can be successful.

While the Chicago Title Entities may arguattfiip transactionsre not inherently
doomed for failure, the details of the Sacramerandaction are simply no¢levant to the issues
in this case. The Sacramento transaction closauths after the fourubject transactions were
closed, and it is unclear from the pleading®thier the same individualgere involved in both
the Sacramento transaction and the subject g¢sslhthe Chicago Title Entities are permitted to
start introducing instances of “legitimate” flimtrsactions, then on what basis could the FDIC be

prevented from introducing evidence of othgatidulent” flip transaddns? More importantly,



based on the record before the Court, it is umaldeether or not the Sacramento transaction was
fraudulent itself—if it was, deeming the tsattion “successful” would be misleading and
confusing for the jury. Introducing evidence regarding the Saartotransaction and allowing
the parties to argue over what conclusions can be drawn from it would raise the oft-cited
prospect of a trial within aill. The risk of unnecessary dettion and confusion clearly and
substantially outweighs any potex probative value the evathce may have. Accordingly, the
FDIC’s motion to exclude evidence and argutregarding the Sacramento transaction is
granted.

C. FDIC’s Motion in Limine No. 3 (Dkt. No. 285)

The FDIC further seeks to bar the Chicdgite Entities from arguing that the FDIC’s
settlement with Jo Jo Real Estate EntergriteC (“PVS”) should set off any damages awarded
against the Chicago Title Entities. Such a dgesaset off is governed by the lllinois Joint
Tortfeasor Contribution Act (“JTA”), 750 Ill. Comp. Stat. 100/2(cyvhich states, in relevant
part:

When a release . . . is given in good faglone or more persons liable in tort

arising out of the same injury . . . itthéces the recovery on any claim against the

others to the extent of any amount statetherelease . . . or in the amount of the

consideration actually paidifdt, whichever is greater.
According to the FDIC, the JTCA does not auttinaly grant the righto a set off for a good-
faith settlement. The FDIC contends that the JTi€lapplicable herbecause the injuries and
damages that resulted from PV8&ficient appraisals are compligteeparate and distinct form
the injuries and damages incurred due to thiea@jo Title Entities’ actions as escrow agents.

Because the injuries and damages are not the, shenEDIC argues that its settlement with PVS

is not relevant to the damages it may bam@ed as to the Chicago Title Entities.



In order for the JTCA to apply, both PVB8dathe Chicago Title Entities must be “liable
in tort” for the “same injury.’ld. According to the llinois Supreme Court, “the proper focus of
the ‘'same injury’ requirement et the timing of the partiegonduct which created the injury,
but the injury itself."People v. Brockman, 592 N.E.2d 1026, 1030 (lll. 1992). Additionally, “in
order for contribution tdie, at least some type of culpalglenduct must exist which contributed
to plaintiff's injuries.” Giordano v. Morgan, 554 N.E.2d 810, 815 (lll. App. Ct. 1990).

Here, the alleged injuries to FoundBamnk are the losses @arienced after the
purchasers of the four subjecnisactions defaulted on their loans. PVS allegedly contributed to
those losses by misrepresenting the valueseo$tibject properties. Aratcording to the FDIC,
the Chicago Title Entities contributed to tbeses by, among other things, failing to notify
Founders Bank about the existence of flip trangastand misrepresenting the true sales prices
of the subject properties. Because both PVS’staadChicago Title Entities’ acts contributed to
the same injury, the Chicago Title Entities areasvably entitled to a set off as a result of the
FDIC’s settlement with PVS.

The FDIC also argues, however, that evehefright to a set off is appropriately raised
by the Chicago Title Entities, it should be the subject of a post-trial proceeding and not an issue
presented to the jury. The Court agrees. iRgithe set-off issue before the jury would
necessarily involve a discussiontbé PVS settlement. PVS’s liability is not before the jury and
any discussion of their settlement terms wdddooth irrelevant ananduly prejudicial. As
such, the FDIC’s motion is granted in part and éénin part. The motion igranted to the extent
that the Chicago Title Entities will be precludednfr arguing to the jury that there should be a

set off or mentioning to the jury PVS'’s settlerighe motion is denied insofar as the set off may



be addressed post-trial, if the jury rendersraicein favor of the FIDIC against the Chicago
Title Entities.

D. FDIC’s Motion in Limine No. 4 (Dkt. No. 272)

The FDIC anticipates that the Chicago Titldits will argue at trial that they are not
liable for losses resulting from the subjeainisactions because the Chicago Title Entities
followed the governing escrow trust instructi@ssthose instructions were understood in the
industry. Toward this end, the FDIC expettts Chicago Title Entis to elicit opinion
testimony from current and former employ&&scy Castro, PatriciButler, Melissa Conn
Anderson, and Michael Lisardbout “escrow proceduresdpractices.” (FDIC’s Motin
Limine No. 4 at 2, Dkt. No. 272.) The FDIC seeke#lude such testimony because it is expert
opinion testimony within the scope of Federal Rule of Evidence 702 and, as none of these
witnesses were disclosed as experts by theaQhiditle Entities, Federal Rule of Evidence 701
requires exclusion.

As an initial matter, it is somewhat unclexactly what subject matter is encompassed
by the FDIC’s phrase “escrow medures and practices” that the FDIC seeks to exclude. The
FDIC identifies in the declaration of Castro certain claims abtyical’ escrow instructions;”
“the ‘general’ duties of escrow agents;” “indystrsage;” “the ‘usual’ customs of [the Chicago
Title Entities];” “the ‘limited scope’ of [the Gbago Title Entities’] duties;” “what the subject
files ‘show’ or ‘suggest;” and “how the subfemontracts are understoodthe ‘real estate
industry.” (Id. at 3—4 (citing Ex. 9 to Defs. Resp. to FD3Gtmt. of Mat. Facts at 1 2-13).)

The Court observes that some of theffared testimony might not even be opinion
testimony. For example, if the employeestifg, based on their own perceptions and

experiences, about the practices and procediooss employees followed at the Chicago Title



Entities and the content of contractual prowisiemployed by the Chicago Title Entities, that
may be fact testimony (and not opinion or expestimony at all) and thus not within the
purview of Rules 701 and 702.

However, insofar as the employees intentksify more generallgbout escrow industry
practices, customs, and understandingxpress opinions about whether the Chicago Title
Entities complied with those practices, customs, and understandings in performing their work on
the subject transaction, the Cbagrees with the FDIC thatich testimony would be opinion
testimony potentially based on “specialized Wlexige” of those in the escrow industry.
Testimony about the intricaciestbie escrow industry and the oladigons and customs of escrow
agents is beyond the scope of “an untraingthln,” and instead constitutes specialized
knowledge within the scope of Rule 7Qhited Satesv. Conn, 297 F.3d 548, 554 (7th Cir.
2002). Thus, in order for the Chicago Title Enstte elicit such expert testimony, the Chicago
Title Entities were required to disclose the employee witnesses as eSpeRsd. R. Civ. P.
26(2). And the Chicago Title Entities did rau so. (Defs.” Memo. in Opp. to FDIC Mah
Limine No. 4 at 2, Dkt. No. 299 (recognizing tha¢ tBhicago Title Entities did not disclose
employee withesses as expert withesses).)

The Chicago Title Entities argue that, eVfaihe testimony is expert opinion testimony,
exclusion is not required because allowthg testimony would ngirejudice the FDIC. In
particular, the Chicago Title Entities note that #mployees were deposed at length and that
Castro submitted a long declaration on th@d® about which the FDIC complaingd.(at 9-10.)
This argument is unpersuasive. With the witnesag having been desigied as experts, the
FDIC might not have probed the foundationshafir opinions. As sug there is no record on

which to determine if these withesses’ testimony meets the strictures of Rule 702. This would



unfairly allow the Chicago Titl&ntities to circumvent Rule 702. Moreover, the Chicago Title
Entities have already designatd expert, James B. Rosenbloam,the topics of the escrow
industry and escrow agents’ duties and practi€thss, the Chicago Title Entities would suffer
no apparent prejudice in resting the employee witnessesstienony to facts and lay opinion.
Indeed, allowing the empleg witnesses to testify about theresv industry and escrow agents’
duties and practices could prowenecessarily cumulative, light of Rosenbloom’s testimony
on those very subjects.

The FDIC’s Motionin Limine No. 4 is thus granted in part and denied in part. The
Chicago Title Entities are barred from introchgiexpert or opinion téishony by its current and
former employees concerning typical or usgcrow industry practices, customs, and
understandings. However, they may testifyaad fvithesses based on their personal knowledge
of the transactions at issue and the practioestoms, and understandings followed by the
Chicago Title Entities.

E. FDIC’s Motion in Limine No. 5 (Dkt. No. 280)

The FDIC has filed a motion to bar Gary K.@ark from testifying as an expert witness
on behalf of the Chicago Title Entities. Thei€go Title Entities previously sought to have
DeClark testify as an expert regarding apptaiddut after the FDIC obpted that DeClark had
been disclosed as an expert only by PVS (aéomefendant who has settled with the FDIC and
will not be involved in the jury trial) and nbiy the Chicago Title Entiteethemselves, the latter
withdrew their opposition to the FDIC’s motion to bar DeClark from testifyiBge Dkt. No.

348.) Accordingly, the FDIC’s Motiom Limine No. 5 is granted without opposition.
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F. FDIC’s Motion in Limine No. 6 (Dkt. No. 281)

The Chicago Title Entities have indicateatlithey will seek t@dmit into evidence
certain environmental reports concerning the ectijproperties. The Chicago Title Entities also
previously indicated that they intended to ealla trial withess Thomd@oyle, whose company
authored those reports. The FDIC seeks tdagte from testifying, aguing that he should not
be permitted to testify as an expert witness because he was not disclosed as such and that he
cannot testify as a fact witness becausbkdseno first-hand knowledge regarding any issue
relevant to this case.

In response to the FDIC’s motion, the Chic3gte Entities have clafied that they only
intended to call Doyle as a wits®to authenticate the environmegports; as the FDIC does not
guestion the authenticity of those documentsylB's testimony on thabpic is unnecessary.
(Defs.” Memo. in @p. to FDIC Mot.in Limine No. 6 at 2, Dkt. No. 302.) The Chicago Title
Entities further represent that they do not intendatibDoyle to testify orthe subject properties’
values or salesld.) Thus, the Court understands the Cgaditle Entities to be representing
that they no longer intend to call Doyle asial withess. Accordingly, the FDIC’s Motiam
Limine No. 6 is denied as moot.

G. FDIC’s Motion in Limine No. 7 (Dkt. No. 283)

The FDIC has also moved to exclude arguinagrl testimony relating to the failure of
Founders Bank, settled claims against forf@unders Bank directsiand officers, and
criticisms of lenders or the lending industry getlg. The FDIC asserthat such evidence is
irrelevant and unduly prejudicigbpecifically, with respect to the failure of Founders Bank and
the settled claims against its former directorg afficers, the FDIC argsgehat the Chicago Title

Entities would use this evidence only to arghut Founders Bank’s othpast transgressions
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make it more likely that the bank was a careless lewdh respect to the subject transactions in
this case. According to the D, this kind of propensity evahce is prohibited by the Federal
Rules of Evidencesee Fed. R. Evid. 404(b) (“Evidence ofcaime, wrong, or other act is not
admissible to prove a person’s character in ordehtov that on a particular occasion the person
acted in accordance with the character.”).

1. Founders Bank’s Contributory Negligence

The Chicago Title Entities contend tletidence of Founders Bank’s own careless
conduct supports a contributory negligence defeBgecifically, they argue that Founders Bank
disregarded information in its psession about the subject traeteons. A general principal of
receivership providethat the receiver’s rights as plafftire subject to the same claims and
defenses as the received entige, e.g., Wuliger v. Manufacturers Life Ins. Co., 567 F.3d 787,
798-99 (6th Cir. 2009). As such, the negligencerdahat the FDIC asserts as receiver of
Founders Bank are subject to a defense ofribtbry negligence based on Founders Bank’s
actions, if the Chicago Title Etitts can support such a deferiBee Chicago Title Entities thus
seek to introduce evidence of both FoundenskBapractices and banking industry practices
generally.

The Court agrees with the Chicago Titldift®s that evidence of Founders Bank’s own
practices is relevant and admissilbtd show that their actions cabuted to their losses. As for
evidence of banking industry practices generallych evidence may be relevant to show
whether Founders Bank’s failure to follow its mmdustry standards contributed to its losses,
but only if introduced through proper means, such as through properly disclosed and

supported expert witness testimony.
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In addition to evidence of Founders Bangtactices, the Chicago Title Entities also
seeks to prove contributory negligence by intradgi¢wo letters sent bthe FDIC to Founders
Bank. (Ex. 3 to Motin Limine No. 7, Dkt. No. 284.) As noted by the FDIC, the letters were sent
in connection with those parsieefforts to resolve the FDIE claims short of litigation.

Evidence of settlements or compromises isatmhissible to prove thealidity of a disputed
claim.See Fed. R. Evid. 408(a). That is precisely htine Chicago Title Entities want to use the
content of the letters here. The Chicago Titléti&s argue that the letters nonetheless should be
admitted because “the policy against admission of settlement discussions and agreements . . . is
inapplicable because the Chicago Title Entities dam¢seek to use those settlements against the
officers and directors butttzer against their accuser, the FDIC.” (Resp. Mdtimine No. 7,
Dkt. No. 303 at 9.) The Chicago Title Entities aite authority to support this argument, and this
Court is not aware of any. Ind&ehe argument is inconsistenitiivthe plain language of Federal
Rule of Evidence 408, which states that settiehcorrespondence “is nadmissible—on behalf
of any party—either to prove or disprove the validily amount of a disputed claim.” Fed. R.
Evid. 408(a). The letter@re properly excluded.

2. Criticisms of Lenders or the Lending Industry

With regard to the FDIC's related requesttfoe Court to exclude criisms of lenders or
the lending industry generally, the Chicago Titldies concede that does not intend to argue
that the banking industry was riddled with ingeetence and corruption during the relevant time
period. However, according to tldhicago Title Entities, evidencegarding the downturn in the
real estate market is relevant to damages.Jburt agrees and therefore will not preclude the
Chicago Title Entities from discussing the downturthi@ market as a potential factor affecting

damages.

13



H. FDIC’s Motion in Limine No. 8 (Dkt. No. 273)

The FDIC also seeks to bar evidence or arguitinen, directly or indirectly, relates to the
Chicago Title Entities’ allegations of d@dion or missing documents. The Chicago Title
Entities previously have accustée: FDIC of evidence spoliatiand even filed a motion asking
the Court to sanction the FDI@h account of that alleged d@ion. (Defs.” Mot. Spoilation
Sanctions, Dkt. No. 146 (sealed).) The Court ééninis motion. The Court based this decision
on a variety of factors, includirtye failure by the Chicago Title Entities to establish prejudice;
the fact that the FDIC did nbive a duty to preserve sowfethe documents; and, in some
cases, a failure to show that the gdldly missing documents ever existed.

Now, having been denied spoliation sanctidhs,Chicago Title Entities seek to argue at
trial that certain relevant documents are “missing.” But although the Chicago Title Entities
continue to claim that significant important emdte has not been produced, they fail to identify
any specific documents that existed but are nossing, instead speculagj that the FDIC has
failed to produce “loan committerinutes, directors’ board mireg, and attachments to loan
presentations.” (Resp. Mah Limine, Dkt. No. 313 at 3—4.) Because the Chicago Title Entities
have not shown that there are, in fact, documszievant to this caghat have gone missing,
any suggestion that the FDIC has lost or faitecetain documents wadibe unduly prejudicial.
The Chicago Title Entities also will not berpetted to suggest that the contents of any
purportedly missing documents would support thase, as that woulake pure speculation.
Accordingly, the FDIC’s motin is granted. That said, ticago Title Entities will be
permitted to question witnesses in the ordirayrse about whether, based on their personal

knowledge, certain documents were created or maintained.
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l. FDIC’s Motion in Limine No. 9 (Dkt. No. 275)

The FDIC also seeks to exclude any testimongrgument at trial to the effect that
mortgage broker Wellington Mortgage orésiployee Matthew Bowker were agents of
Founders Bank and that their knowledge of the suspuate of the subject transactions may be
imputed to Founders Bank or the FDIC.

The FDIC’s principal argument for exclusi@that there is no evidence that Wellington
Mortgage or Bowker were, in fact, agentd~olunders Bank or the FDIC, and therefore any such
testimony or argument should be prohibitedier Federal Rules of Evidence 402 and 403 as
irrelevant and prejudial. Without admissible evidence soipport an agency relationship
between Founders Bank, on the one hand, and Myl Mortgage or Bower, on the other, the
FDIC is correct. But if Clmago Title Entities can adducenaidsible testimony that Wellington
Mortgage or Bowker were agents of Foundgask and that Wellington Mortgage or Bowker
knew the true nature of the subject transactisnsh evidence would be relevant to the Chicago
Title Entities’ defenseThus, the FDIC’s Motiomn Limine No. 9 is denied subject to the
Chicago Title Entities’ ability to adduce admidsi evidence sufficient to establish that the
mortgage broker and its employer wardact agents of Founders Bank.

J. FDIC’s Motion in Limine No. 10 (Dkt. No. 286)

Finally, the FDIC asks the Court to bagament regarding the accuracy or admissibility
of the state court’s deficiency judgments. Thau@ previously held thahe FDIC is limited to
recovering the sum of the deficiency judgmehtt Founders Bank obtained at the foreclosure
sales of the subject properti&se Fed. Deposit Ins. Corp. v. Chicago Title Ins. Co., No. 12-cv-
05198, 2016 WL 5276346, at *9 (N.D. Ill. Sept2®15). Now, the FDIC argues that the
Chicago Title Entities cannot challenge the aacyrof the credit bids after it unambiguously

asked the Court to set the vahfehe subject properties basea those credit bids. The Chicago
15



Title Entities counter by arguing that only thelEDs bound by the deficiency judgments as its
maximum loss amount. According to the Chicdgite Entities, not only are they not bound by
the deficiency judgments, those judgments matybe used as evidence because they are
inadmissible hearsay.

First, the Court addresses the FDIC’s argument that the Chicago Title Entities are
estopped from arguing that the credit bidsiaaecurate because they already admitted the
accuracy of the bid in their Awer and their motion for partial summary judgment. “[JJudicial
admissions are formal concessions in the pleadorgdjpulations by a partor its counsel, that
are binding upon the party making themdéller v. United Sates, 58 F.2d 1194, 1198 n.8 (7th
Cir. 1995). Statements made by counsel in bmgeflocuments can also juglicial admissions,
depending on the circumstanc8se United Sates v. One Heckler-Koch Rifle, 629 F.2d 1250,
1253 (7th Cir. 1980) (statement in brief, althougiither a pleading nor an affidavit, arguably
may be treated as an admissidvijtler v. Fryzel, No. 12-cv-10160, 2014 WL 3509491, at *4
(N.D. lll. July 15, 2014) (“The Court may considhrs representation ikliller's response brief
[to defendant’s motion to dismisk] be a judicial admission.”Rierce v. City of Chicago, No.
09-cv-1462, 2012 WL 401026, at *3 (N.D. Ill. Féh.2012) (statements plaintiff made in
support of his motion for leave to amend bomplaint are judicial admissions).

Even if the statements by the Chicago Title Entities in their summary judgment briefing
were treated as judicial admissions, they Wit prevent the Chicago Title Entities from
litigating the accuracy or admissibility of the staburt’s deficiency judgments. The statements
in the summary judgment briefs are not unequivadatissions that the credit bids conclusively
resolved the values of the subject propertieptoposes of determining damages in this case.

Instead, it is clear from the summary judgmiemefing that the Cliago Title Entities only
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admitted that the credit bids conclusively resolved the values of the properties for purposes of
determining the FDIC’s damages. As such,@ihecago Title Entities never admit that it or
anyone else besides the FDIald be bound by the credit bids.

With regards to the Chicago Title Entitietatement in their Answer that the FDIC’s
damages “are reduced by the amounts of the credit bids,” this also is not a judicial admission.
The relatively ambiguous statement in the Ansiserot the kind of “deliberate, clear and
unambiguous” statement that wdwualify as a judicial admissioRobinson v. McNeil
Consumer Healthcare, 615 F.3d 861, 872 (7th Cir. 2010). That the Chicago Title Entities
previously stated that the FDIC’s damagesradeced by the amount of theredit bids does not
prevent them from now arguing ththe subject properties are worttore than the credit bids.

Second, the Court assesses whether theieledly judgments are inadmissible hearsay.
Generally, “civil judgments are shnot to be usable in sulzpeent proceedings as evidence of
the facts underlying the judgment; for aghose facts, the glgment is hearsayGreycas, Inc. v.
Proud, 826 F.2d 1560, 1567 (7th Cir. 1987). Furthlee, public recordsxception “does not
apply to judicialfindings of act.”United Satesv. Jones, 29 F.3d 1549, 1554 (11th Cir. 1994).

For the residual hearsay exception to apply, thECHDust demonstrate: “(1) the statement has
equivalent circumstantial guarantedggrustworthiness; (2) it isffered as evidence of a material
fact; (3) it is more probative on the point for wihnit is offered than angther evidence that the
proponent can obtain through reasonable effartd;(4) admitting it will best serve the purposes
of these rules and the interestgusitice.” Fed. R. Evid. 807(a). €5eventh Circuit has held that
the residual exception must be narrowly constrd&ohbawi v. Carnes Co., 152 F.3d 688, 697

(7th Cir. 1998) (“We begin by noting this circuit's emphasis on narrowly construing the residual

provision to prevent it from becomng the exception that swallowsthearsay rule.”). The FDIC
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has not demonstrated that theideial exception ispplicable to the deficiency judgments, and
therefore the Court will not applyithexception to the hearsay rule.

Finally, the Court will not take judicial tice of these state cdwecords because the
value of the properties istibject to reasonable disput®aniel v. Cook County, 833 F.3d 728,
742 (7th Cir. 2016) (quotinGeneral Electric Capital Corp. v. Lease Resolution Corp., 128 F.3d
1074, 1081 (7th Cir. 1997)). Notably, where a propes obtained by the foreclosing lender for a
partial credit bid and there is no fraud or irregity in the foreclosure proceeding, the amount of
the lender’s successful credit id deemed to be the conclusireasure of the property’s value
for purposes of determiningdtvalue of any deficiencyFreedom Mortg. Corp. v. Burnham
Mortg., Inc., No. 03-cv-6508, 2006 WL 695467, at *11 (N.D. Ill. Mar. 13, 2006y ¢edom |”).
However, based on the case law, thisoiEncy judgment serves to limit thhender from
claiming greater losses, and does prevent another party froanguing that the losses are too
high. See, e.g., id. at *14 (holding that the lender “will not ba&ble to recover damages to the
extent that it tendered succesgfredit bids in the lllinois farclosures.”). While a lender is
prevented from claiming greater losses than tlieidacy judgment due toollateral estoppel,
an individual who was not a party to the defi@y lawsuit cannot bdgound by that judgment.
See Kalush v. Deluxe Corp., 171 F.3d 489, 493 (7th Cir. 1999) (imgt that collateral estoppel
requires that “the party against whom estoppetseded was a party or pmivity with a party in
the prior action”). Because the Chicago Titldifi#s have not yet haithe opportunity to fully
litigate the accuracy of écredit bids, it will be given this chance at trial. The FDIC’s motion is

denied.
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Il. Chicago Title’s Contested Motionsn Limine

A. Chicago Title’s Motion in Limine[No. 1] to Exclude Certain Memos,
Reports, and Consent Decrees frorvidence at Trial (Dkt. No. 274)

The Chicago Title Entities have filed a mm to bar the FDIC from introducing into
evidence certain memoranda, bulletins, conseatags, expert repor@nd other documents
referring to flip transactions, escrows, or fraud prevention. The Chiadgdchtities argue that
the FDIC’s proposed exhibits are irrelevant, uiggprejudicial, repetitive, and will mislead the
jurors. Additionally, according to the Chicagjdle Entities, some of the exhibits are
inadmissible hearsay and settlement documents.iition is granted in part and denied in
part. The Court addresses the admissibilitgadth set of proposed exhibits in turn.

1. Memoranda Regarding Flips, Escrows, and Fraud

The Court denies the motion to bar memoramdarding flips, esows, and fraud that
were prepared by the Chicago Title Entitieso3dédocuments are relevant to establish the
Chicago Title Entities’ practiceend procedures. Any differe@es between the practices and
procedures described in the documents hode utilized during #hcase at hand can be
adequately addressed through cross-examinatmmnever, any documents not created by the
Chicago Title Entities are hearsay if offeredttoe truth of the matteasserted. Nonetheless,
there may be some circumstances under whiglltituments may be presented to the jury—
such as if one of the expert witnesses raliethem in forming an opion—and thus the Court
will reserve ruling on the documents until observirogv the documents are proposed to be used
at trial.

2. Consent Decrees and Documents Referring to the Consent Decrees

Under Federal Rule of Evidence 408, evidesfceompromises is not admissible to prove

the validity of a disputedlaim. Fed. R. Evid. 408(a3ee also Zivitz v. Greenburg, No. 98-cv-
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5350, 1999 WL 1129605, at *3 (N.D. Ill. Dec. 3, 1999ting that settlenm@ agreements and
consent decrees are generally inadmissiblehdtheless, the FDIC seeks to admit certain
consent decrees into evidenceyuang that they are admissiblesbow the industry standard for
fraud detection and prevention. Evéthese documents were adsible for this purpose, they
would be more prejudicial than probative. Fed. R. Evid. 403. As such, they are excluded.
3. Expert Reports from the Sportsmen’s Contracting Case

The expert reports from tt8portsmen contracting case are hears&se Redenbaugh v.
Residence Inn by Marriott, LLC, No. 11-cv-3174, 2013 WL 1986382, at *2 n.2 (N.D. Ill. May
10, 2013). Because the FDIC has provided no reabgrthe reports fall under an exception to
the rule excluding hearsay, Fed. R. Civ. P. 802, they are properly excluded.

B. Chicago Title’s Motion in Limine [No. 2] to Exclude Orders, Reports, and
Judgments in Actions Against the Borravers and Guarantors (Dkt. No. 277)

In another motion, the Chiga Title Entities seek to béne FDIC from offering or
referring to the state court deficiency judgmeetgarding the subject pregies. In response, the
FDIC argues that the Chicagal€iEntities’ motion should be ded for several reasons: (1)
they have already made judicadmissions that the credit bidsnclusively resolved the values
of the properties; (2) the Chicago Title Enstieave failed to provide any evidence that the
properties were worth more than Founders Bsugkédit bids; and (3) the documents are not
inadmissible hearsay.

As discussed above, however, only the FBIGound by the deficiency judgments and
therefore estopped from-li¢igating the validityof the credit bids asstablishing &imit on the
damages it may recovesee Freedom |, 2006 WL 695467, at *14 (a lend&will not be able to
recover damages to the extent tihé¢ndered successfatedit bids in the linois foreclosures”).

Although the FDIC is bound by thedeficiency judgments, it cannot bring them into evidence
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as they are inadmissible hears8se Greycas, 826 F.2d at 1567. Meanwhile, the Chicago Title
Entities are not bound by the deficiency judgments because they were not parties to the earlier
proceedings; and therefore they may challehgevalidity of the credit bids. None of the

previous statements by the Chicago Title Ergtitiéed by the FDIC are admissions that would
prevent it from challenging the credit bidsti#dugh the Chicago Title Entities have not yet
provided argument or evidencegeeding the invalidity of the edit bids, the Court will not

preclude them the opportunity to doaahis stage in the proceedings.

C. Chicago Title’s Motion in Limine [No. 3] to Exclude References to “Shadow
Closings” and “lllegitimate Transactions” (Dkt. No. 278)

The Chicago Title Entities also ask the Qdarexclude evidence and testimony from the
FDIC’s experts that refer to the subject sactions as “shadow closings” and “illegitimate
transactions.” (Dkt. No. 278 at 1.) The motisrgranted in part and denied in part.

With respect to the term “shadow closing$é FDIC agrees not wase the term. (Dkt.
No. 307 at 2.) Instead, the FDIC proposes utiegerms “lower-priced escrows” and “higher-
priced escrows,” which the Chicagdl& Entities agree is acceptablid.{ Dkt. No. 329 at 1-2.)
Thus, that portion of the motion is grantewlahe FDIC will not intoduce any references to
“shadow closings.”

The motion is denied with respect to the téillegitimate transactions.” The Court does
not agree that the terfillegitimate” is unduly prejudicial. Tahe contrary, allegations that the
Chicago Title Entities engaged in transactitre were not sanctioned by common industry
practice for the purpose of defrauding Founders Bamk the core of the FDIC’s case. It will
hardly be shocking to the jury to hear that@HC considers those traactions to have been
“illegitimate”—indeed, that is one of the lesslammatory words that the FDIC could seek to

use to describe the transactiofse United Satesv. Manos, 848 F.2d 1427, 1436 (7th Cir. 1988)
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(“[L]abelling the falsity a lie or the teller of the falsity a liar does not make the reasonable
inference unduly prejudicial.”). The Court also otieat the challenge to these references by the
Chicago Title Entities occurs in the contextloé FDIC’s proffered expert testimony. But the
Chicago Title Entities do not challenge the exper their opinionsinder Rule 702. Rather, the
Chicago Title Entities seek to police the wotldsgt the FDIC’s experts may use in expressing
their conclusions. It is telling that the ChyeaTitle Entities’ own expert, James Rosenbloom,
uses the term “illegitimate,” stating that notféfys are inherently “fraudulent or illegitimate.”
(Ex. 2 to FDIC’s Br. in Opp. to Defs.” Moin Limine to Exclude Certain Memos, Reports, and
Consent Decrees at 7, Dkt. No. 304.) The Cdws ttoncludes that both sides have used the
term “illegitimate” in discussing the subjdcansactions and that the term is not unduly
prejudicial in this context.

D. Chicago Title’s Motion in Limine [No. 4] to Prohibit Plaintiff from Referring
to Douglas Shreffler as Chicagditle’s “Agent” (Dkt. No. 279)

The Chicago Title Entities seek to bar the FDIC from referring to Douglas Shreffler as its
“agent,” noting that Shreffler was actually ad@épendent “title agent” and an independent
“policy-issuing agent.” (Dkt. M. 279 at 1-2.) In response, thelEagrees not to refer to
Shreffler as a general agent of the Chicago Htigties but instead to refer to him only as its
“policy-issuing agent.” (Dkt. No. 310 at 1.) &lChicago Title Entities do not believe this
concession to be sufficient anekek to exclude any implication that Shreffler “performed escrow
services for [the Chicago Title Entities] or actel[the Chicago Title Entities’] agent for any
purpose other than issuing title commitments polttes, and from implying that [the Chicago
Title Entities are] responsible for any condigthim by virtue of his [] agency [with the

Chicago Title Entities].” (Dkt. No. 332 at 3-4.)
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The Court concludes that minimal, if anyejudice will result from allowing the FDIC to
refer to Shreffler accurately as a policy-issuaggnt for the Chicago Title Entities. To prevent
any confusion among the jurors, the Chicago Eihities may introduce evidence regarding the
nature of Shreffler’s relationship with them and the scope of his duties. If necessary, the Court
will issue appropriate jury instruons to clarify that the use of the term “agent” in describing
Shreffler’'s relationship to the Chicago Title Hiets should not be understood to indicate a legal
relationship of agency between tGhicago Title Entities and Shreffler.

E. Chicago Title’s Motionin Limine[No. 5] to Exclude the FDIC from

Contending at Trial that Chicago Title Failed in Fulfilling a Duty to Prevent
Impersonation or Forgery (Dkt. No. 288)

The Chicago Title Entities have also movee @ourt to bar the FDIC from contending at
trial that the Chicago Title Entities failed poevent forgery and impersonation. The Chicago
Title Entities contend that exclusion is warranbed¢ause the FDIC does not allege failure to
prevent forgery and impersonation in its secondrashed complaint, and thus allowing the FDIC
to introduce evidence and argument regarding audhim at trial willprejudice the Chicago
Title Entities because they did not contvigorous discovery on these issues.

The Court finds the FDIC’s claims that centaif the subject transactions were tainted by
forgery and impersonation to be sufficiently tethto the allegations in the second amended
complaint such that those claims may be prieskto the jury. The second amended complaint
alleges that “[the Chicago Title Entities werejueed to exercise ordinary care in supervising
the closings of the Subject Transactions aotify Founders Bank of circumstances indicating
fraud.” (Sec. Am. Compl. 1 147, Dkt. No. 47.) Furthermore, throughout the second amended
complaint the FDIC discusses the ChicagieTntities’ breach of their dutiedd( 11 134, 142,

152.) Evidence and argument that the Chicage Hititities’ breached their duties by failing to
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preventforgery andmpersonatns are fuly consistentvith these Hegations—Heshing out
details d the waysm which theChicago Tite Entities Hegedly faiked. Additionally, despie
their catentions to lte contrarythe Chicag Title Entiies had amlg opporturty to condat
discovey on the isges of forgey and impesonation, ikluding taking the depations of the two
individuals involved Thereforethe Court @nies the Cltago TitleEntities’ mdion.

ENTERED:

Dated: August 21, 217

Andrea R. Wod
United States Btrict Jud@
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