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INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

REGINALD M. POTTS, Jr.,

Plaintiff,
No. 12 C 5310
V.
Judge JorgelL. Alonso
DANIEL MORECI, MICHAEL MILLER,
VICTOR THOMAS, FRANK ARCE, HUGH
WALSH, COMMANDER SHEAHAN,
THOMASCINTRON, HAZEL DERDEN,
DIEGO DIMARCO, ROBERT JEWELL,
and THOMAS DART, individually and as
SHERRIFF OF COOK COUNTY,

N N N N N N N N N N N N N N N

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Reginald Potts sues defendants, Daniel Moreci, Michael MilletpVithomas,
Frank Arce, Hugh Walsh, Commander Sheahan, Thomas Cintron, Hazel De@ffieer
DiMarco, Robert Jewellgll of whom are employees of the Cook County Sheriff's Offiead
Sheriff Tom Dart, pursuant to 42 U.S.C. § 1983 for claims arising out of the conditions of his
confinement during his pretrial detention in the Cook County Jail. Defendants have foove
partial summary judgment. For the following reasons, the Court grants the motion in part and
denies it in part.

BACKGROUND

Plaintiff wasin pretrial detention in Cook County Jail (“the Jail”) from November 10, 2007
to March 9, 2016. (Defs.’ LR 56.1 Stmt., { 1, ECF No. L8FAe was initially placed in general
population, but in December 2007, plaintiff was placed in administrative segregalthny (

15-16.) Plaintiff testified at his deposition in this case that he was never tgltiewvas being
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put in segregation, and neither side has pointed to evidence of any contemporan@ogshear
which the matter was discussed and plaintdfs informed of the reasons for the decisiobeg
Defs.’ LR 56.1 Resp. to Pl.’s Stmt. of Add’l Facts { 1, ECF No. 214.). There were vanels |
of segregation ithe Jailduring the relevant time framand the conditions of confinement varie
somewhat among levels, but there appears to be no dispute that plaintiff wasidetBivesion
IX in one level of segregation or another, under conditions in which he was required t@3pend
hours per day confined to his cell, during numerous, ofeemgthy stints adding up to
approximately four years. Sée id. 1 34, Pl.’s LR 56.1 Resp. to Defs.’ LR 56.1 Stmt., 11 16, 19,
ECF No. 198.) During these stints in segregation, each inmate in plaingéiffer t‘'wing” was
allowed out into the dayroomshackled, handcuffed, and aleréor only an hour per daysée
Defs.’ LR 56.1 Resp., T 3), when he was free to shower, watch television, or use theophone f
personal calls.

Plaintiff filed numerous grievances concerning his conditions of confinem@&aeDefs.’
LR 56.1 Resp.f 5; Pl’'s LR 56.1 Respy 20.) He claims that a number of the individual
defendants-Baniel Moreci, Michael Miller, Victor Thomas, Frank Arce, Hugh Walsh,
Commander Sheahan, Thomas Cintron, Hazel Derden, Diego DiMarco, and Bebeft
(herenafter, “the individual defendants®either filed or approved allegations of a multitude of
disciplinary infractions against plaintiff during his detention in the Ja&leeDefs.’ LR 56.1
Resp, T 8; Pl’'sLR 56.1 Resp.{ 30.) During his detention at the Jail, plaintiff incurred 151
disciplinary infractions, although, in many of these cases, it was his word agaidsfféndants’,
and he claims not to have actually committed the underlying offense. (RIS6.0L Respy 30.)

Based on thesdisciplinary infractions, the Jail authorities punished plaintiff in various ways,



especially by extending his time in segregatiokeeDefs.’ LR 56.1 Resp.{{ 1112; Pl.’'sLR
56.1 Stmt. of Add’l Facts, Ex. 15, ECF No. 199 at 106.) Plaintiff also claim$at Jail
authorities punished him by restricting phone privileges and access to matdated to his
various cases in litigation (Defd.R 56.1 Resp., 11 1B6), and placing him at times on a diet
consisting solely of “Nutraloaf,” a nutritious but unapp@g meatloaflike food (d., § 19).
Additionally, plaintiff claims that defendants, either personally or by appg or refusing to
interfere with the actions of other officers, restricted plaintiff's acteessail and improperly read
confidential materials sent to plaintiff in the maidl.( 1 1516); interfered with plaintiff's
discussions with his criminal defense attorneys by monitoring or recoraingdj 1 14); placed
plaintiff in a cell with plumbing issues without correcting the plumbingbfems d., T 27); lit
plaintiff's cell twentyfour hours per day, even at night, or refused to move him from a cell with a
broken light switch or otherwise fix the electrical problem (RIR56.1 Resp., | 4385); and
sprayed him with oleoresin capsictif©C”) spray {.e. pepper spray) even when he was not
threatening harm to officers or other inmates (DdfR’56.1 Resp., § 17). Plaintiff claims that
Sheriff Dart was personally aware of these issues, but took no actibn (24, 2831.)

Plaintiff s complaint contains six counts, hiit the last brought pursuant to 42 U.S.C. §
1983 based on alleged violations of his constitutional rights during his pretrial detaritierdail:
Count I, retaliation foffiling grievances in the exercise of First AmendmenttagiCount Il,
violation of procedural due process rights; Count lll, violation of plaintiftjsad protection
rights; Count 1V, violation of plaintiff's Sixth Amendment right of access tocthats; Count V,
municipal liability for the deprivation of platiff's constitutional rights pursuant tdlonell v.

Department of Social Services of City of New Ydi#6 U.S. 658, 6901 (1978), based on



widespread practices arheriff Dart's knowledge and approval of plaintiff's treatment; and
Count VI, indemnification of defendants by Cook County pursuant to state law.
ANALYSIS

“The Court shall grant summary judgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter oFkv.R.
Civ. P. 56(a)Wackett v. City of Beaver Da®42 F.3d 578, 581 (7th Cir. 2011). The Court may
not weigh conflicting evidence or make credibility determinations, but the mbpsing
summary judgment must point to competent evidence that would be admissible at trial to
demonstrate a genuine dispute of material fa@mncare, Inc. v. UnitedHealth Grp., In6629
F.3d 697, 705 (7th Cir. 2011¢unville v. Walker583 F.3d 979, 985 (7th Cir. 2009). A genuine
dispute is one that could change the outcome of the suit, and is supported by evideneettaffi
allow a reasortae jury to return a favorable verdict for the Amioving party. Spivey v. Adaptive
Mktg. LLC 622 F.3d 816, 822 (7th Cir. 2010).

Defendants seegartial summary judgment on the following grounds: (1) the individual
defendants did not violate any ofpitiff's constitutional rights when he was initially placed in
segregation; (2) the conditions of confinement of which plaintiff complains weoauaséd by the
retaliation of Cook County Sheriff’s officers or by a violation of due process, buhbyfattors,
particularly plaintiff's own behavioral misconduct; (3) plaintiff was not deaiecess to the courts
because the alleged interference with pending legal proceedings did not cause ryrsutfien
any adverse consequences in those proceedingsaidtiff's equal protection claim fails because
other inmates were treated similarly; (5) plaintiff's claim against Sheriff Danisinndividual

capacity fails because there is no evidence that Sheriff Dart knew anytimag @aintiff, his



placementn segregation, his grievances, or his disciplinary infractions; and (6) filaiMinell
claim fails because he does not establish that Sheriff Dart or the Sherfits Rdd any official
policy or widespread practice that caused a violation of fifi&rrights.

[. INDIVIDUAL DEFENDANTSAND INITIAL PLACEMENT IN SEGREGATION

The individual defendants, all of whom are Jail officers, some in supervisory rgjas, ar
that plaintiff's initial placement in segregation did not violate his constitutional rights.

A. Retaliation

The individual defendants contend that they are nbidiéor retaliating against plaintiff
based on his initial placement in segregation in December 2007 because they wa@vet in
the initial decision to place plaintiff in segregation and, in any case, theatkecemnebefore
plaintiff filed any grevances or lawsuits against Cook County Jail officers. Because, according
to defendants, plaintiff did not file his first grievance until after he haddire@en in segregation
for one month, his initial placement in segregation cannot have been liaticetafor filing
grievances, based simply on the sequence of events.

Plaintiff does not appear to dispute this contention; indeed, based on the allegations of the
operative Second Amended Complaint, it is not clear that he ever intended to relytlosottyif
retaliation. But to whatever extent, if at all, plaintiff claims that he was initially plated
segregation in retaliation for protected First Amendment activity, summary judgsngranted
for defendants on that part of plaintiff’s retalcaticlaim.

B. Due Process

According to defendants, plaintiff was placed in administrative (not discip)inar

segregation after he was charged with murder on December 8—20@d7after the Chicago



Tribune published a December 9, 2007 article about the crianetifflhad been charged with
committing, which included the detail that plaintiff had previously escapedfideral custody in
the Dirksen Federal Building in Chicago in 2002 and was not recaptured for twe. wéieefs.’
LR 56.1 Stmt., § 15.) According to Assistant Executive Director Gilberto Roméro, w
defendants believe probably made the decision to place plaintiff in segregiiondh he does
not recall doing so), detainees might be placed in administrative segregatioey ifvere
“extremely hgh risk,” i.e., “escapees” or “highly aggressive inmates.d. (I 1718.) The
individual defendants contend that they did not personally make, and did not have the authority to
make, the decision to place plaintiff in segregathort even if they hadheevidence shows that
plaintiff was placed in administrative segregation not as punishment but mereisthter fthe
“legitimate purpose of maintaining institutional security” based on plaintifft®hisof escaping
from law enforcement custody. (Défslem. at 6, ECF No. 192.)

A person held in confinement as a pretrial detainee may not be subjected to any
form of punishment for the crime for which he is charged. Nevertheless, a
person lawfully detained in pretrial confinement . . . is sulbdgecertain restrictions
on his liberty. . . . The government also has legitimate interests that stem from its
need to manage the facility in which the individual is detained. These legitimate
operational concerns may require administrative measuregdhia¢yond those
that are, strictly speaking, necessary to ensure that the detainee showisialp fo
These restraints may at times be discomforting, but, as long as they are
reasonably related to the effective management of the confinemenyf#ody are
not considered punishment for the crime that the detainee is suspected to have
committed.. . . In addition to the regulatory measures that prison officials may take
to ensure the effectiveness of pretrial confinement, a pretrial detaineeecan b
punished for misconduct that occurs while he is awaiting trial in a pretrial
confinement status. Notably, the basis for this punishment is not the underlying
crime of which he stands accused; rather, this punishment is based upon the
detainee’s actionshile in pretrial confinement.

Rapier v. Harris 172 F.3d 999, 100@3 (7th Cir. 1999) (internal citations and quotation marks



omitted). Whether a restriction placed on a pretrial detainee “amounts to punishmenteog a m
regulatory restraint depends on whether the purpose is an express intentit@putisther there

is a legitimate noipunitive purpose for the restriction.” (Defs.” Memt 5) (citing Bell v.
Wolfish, 441 U.S. 520, 535 (1979).5eeMarion v. Columbia @rr. Inst.,559 F.3d 693, 697 (7th
Cir. 2009) (“[D] isciplinary segregationantrigger due process protections depending on the
duration and conditions of segre¢iga.”).

The evidence defendants cite suggesting that it was reasonable to putf glaintif
administrative segregation because he had shown himself to be a flight risk provida® hioam
aplausible reason fgulaintiff's placement in segregation;js woefully inadequate to demonstrate
that there is no genuine factual dispute over the issue. Defendants cite no decreuerd of a
hearing, or other such evidence affirmatively establishing that plaintiffasaglly placed in
segregation for tki reason, as a ‘@ne regulatory restraint” with thdegitimate norpunitive
purpose”to prevent plaintiff's escapeather thanas a premature punishmeiased on his
indictment for murder, ofor any other reason. A defendant seeking to demonstrate its
entitlement to summary judgment by presenting affirmative evidence to negate paatdiiin
must do so by way afonclusiveevidence, without any “unexplained gapsSee Adickes v. S.H.
Kress & Co, 398 U.S. 144, 1588 (1970). The Chicago Tribune articland vague, general
testimony of Assistant Executive Director Romero do not amount to conclusive evofenby
plaintiff was placed in segregation. Additionally, defendants do not cite aytbentonstrating
that placing plaintiff in segregatiobased onhis history of escaping custody would be a
constitutionally permissible reasoander the circumstances of this casgeeCarmichael v. Vill.

of Palatine, Ill, 605 F.3d 451, 460 (7th Cir. 2010) (graitsummary judgment impropei



moving defendant$ever fulfilled the obligation of setting forth the basic facts and law wich,
their view warranted summary judgment”).

Plaintiff asserts that when he was placed in segregation in December 2007, he wlds not t
why. (Pl’s LR 56.1 Stmt., 1 1.) Givehat the timing of the placement roughly coincided with
the timing of plaintiff's murder charge, the Court concludes that a reasqoapbt®uld find that
the real reason for plaintiff’s initial placement in segregation was pueistyfior which he did ot
receive due process of lawSee Bell441 U.S. at 5336.

Defendants do not carry their burden of demonstrating that there is no genuine iastie of f
on this issue, and thamotion for summary judgment on this part of plaintiff's due process claim
must be denied.

II.  EXTENDED STAYSIN SEGREGATION AND OTHER CONDITIONS OF
CONFINEMENT

Defendants contend that plaintiff's extended stays in segregation weleenestlt of
retaliation or a due process violation; they were punishment for plaiotffianisconduct during
his detention. Additionally, defendants argue that the other conditions of confinement that
plaintiff complains of, including his plumbing issues, brigHitycell, placement on Nutraloaf
rations, and restriction of phone privileges, do not rise to the level of constitutional tiepsva

A. Extended Staysin Segregation

Defendants argue that plaintiff was a particularly disruptive and unrudynéet(1) whose
numerous disciplinary infractions, not retaliation for filing grievancestewthe cause of his
extended stays in segregation, and (2) before he was punisheahyf of his disciplinary

infractions,he received due processthe form of a hearing before a Disciplinary Hearing Board.



I. Retaliation

Defendants cite a litany of evidence that plaintiff’'s extended staysrniegspn were fully
warranted by his bad behaviorSeeDefs.’s Mem. at 610.) Butdefendarg must demonstrate not
just that someor even voluminous evidence supports their positlmut also that undisputed
evidence demonstrates that they are entitled to judgment as a matter d?lEwntiff has pointed
to abundant evidence on which a jury could base a reasonabienodehat retaliatory animus
based on the grievances and lawsuits plaintiff filed against defenalaatker Jail officers, not
plaintiff's supposed disciplinary infractions, was the real cause of his extetades in segregation.
(Pl’s LR 56.1 Stmt.ff 5, 1123, 2527.) Defendants’ motion must be denied on this part of
plaintiff's retaliation claim because there is a genuine issue of material fact.

ii. Due Process

Defendants contend that plaintiff received due process, in the form of a disgiplina
hearing, for “each one” of the disciplinary infractions that resulted in sam&wn of his time in
segregation. (Defs.” Mem. at 8.) But defendants have not adduced undisputed evidence that
these hearings actually took place. The evidence they citerdrates that, as a matter of the
Jail's general policy and procedure, detaingeserally wereto receive a hearing before any
punishment was imposed on a disciplinary infraction, but, as plaintiff repeatatdly st his Local
Rule 56.1 response, “[dlendants take prescriptive statements in policy and procedure documents
and offer no evidentiary support that the procedures were followed in this case.LiPb& 1
Resp. 11 229;see also idat 11 3632.) Plaintiff disputes that he received due process in the form
of a hearing for each of his disciplinary infractions. Under these cirances, the Court can

hardly conclude that the undisputed facts entitle defendants to judgment as @hatipthere is



a genuine dispute on an issue of matéaei.
B. Other Conditions of Confinement

Defendants argue that the other conditions of confinement of which plaintiff
complains—plmbing issues, lighting issues, utdaloaf rations, and restriction of phone
privileges—do not rise to the level of constitutional deprivations or were not caused by defendants.

Plaintiff respondshat defendants forced him to endure these conditioosrdginements
retaliatior! for filing grievances against them, and while these conditions may not rise to the leve
of constitutional harm in a vacuumptherwise permissible conduct can become impermissible
when done for retaliatory reasonsZimmerman v. Tribble226 F.3d 568, 573 (7th Cir. 2000)
(citing Cain v. Lane 857 F.2d 1139, 1145 (7th Cir. 1988) avidrphy v. Lane833 F.2d 106,
108-09 (7th Cir. 1987))

To prevail on his retaliation claim, plaintiff must prove that “(1) he engagedtivitg
protected by the First Amendment; (2) he suffered a deprivation that would likely Felest
Amendment activity in the future; and (3) the First Amendment activity was &tdeaotivating
factor’ in the Defendants’ decision to take the retaliatory actiddridges v. Gilbert 557 F.3d
541, 546 (7th Cir. 2009). In other words, plaintiff must “set[] forth ‘a chronotdgyvents from

which retaliation may plausibly be inferredZimmerman226 F.3d at 573 (quotir@ain, 857 F.2d

! Defendants argue not only that these conditions of confinement wereatiatoey but also thahey did not violate
plaintiff's due process rights. dlfendants may be corresge, e.g.Rodriguez v. VeatiNo. 15C 36, 2017 WL
1197241, at *8 (S.D. lll. Mar. 31, 2017) (citigmithv. Melvin, 94 F.3d647(7th Cir. 1996) (unpublished table
disposition (“Leaky toilets and puddles are unpleasant but not unconstitutiormalt®)he Court need not address the
argument because plaintiff does not claim that these conditions of aqoefihéas opposed to his frequent placement
in segregation for extendedrjmals without notice and a hearing) violated his due process rights. aides dnly that
they weramposed irretaliation for filing grievances in the exercise of First Amendnights To whatever extent,

if at all, his complaint might be reastherwi®, plaintiff has waived any claim in that regard by failing to address
defendantsarguments in his response brief, and the Court will grant summamgrt for defendants on that limited
issue.

10



at 1143). He has plainly done so. He has set forth evidence that (1) he femhges and
lawsuits, which is protected activity under the First Amendment; (2) he edffeumerous
deprivations of various sorts that, drawing all reasonable inferences in his faydnaugbeen
designed to deter plaintiff from filing grievances; and (3) a jury could reasondblythat the
grievances plaiiff was bringing against defendants or other Jail officers, which were numerous
and potentially embarrassing to defendants or a hassle to deal with, were amgdtctor in their
conduct. HeePl.’s Resp. Br. at 72.)

Defendants insist that ptiff raises a number of deprivations that were imposed not due
to retaliatory animus but merely as a reasonable punishment for plaintifflseavior. But
defendants mistakenly treat their own view of the evidence as the only reasonahitethey
defendants acted with retaliatory animus is a question of fact, and a judyreasonably find that
they did. To grant defendants’ motion for summary judgment would require thetGoustgh
evidence or make determinations of witnesses’ credibility, wthehCourt may not do at the
summary judgment stageSee Carr v. Whittenbuyg62 F. Supp. 2d 925, 929-30 (S.D. Ill. 2006).
Defendants motion for summary judgment onrmil#’s retaliation claim isdenied.

[11.  DENIAL OF ACCESSTO COUNSEL AND THE COURTS

Defendants contend that plaintiff's right of access to counsel and the courts was not
infringed by defendants’ restriction of plaintiff's phone privileges, monitoringi®phone calls,
videotaping him wherever he went (even during discussions with counsel), and intevidrihg
receipt of mail, including legal correspondence and other legalndents. Defendants argue
that,to show a violation of his right of access to the courts while incarcerated,fpraumt show

not only thaprison officials interfered with plaintiff's ability to prepare and file “meafuhtggal

11



papers,’'Gentry v. Duckworth65 F.3d 555, 558 (7th Cir. 1995) (quotiBgunds v. United States

430 U.S. 817, 828 (1977)), but that prison officials’ miscondudhat regard caused some
“guantum of detriment . . . resulting in the interruption and/or delay of plaintiff's penating
contemplated litigation, "Gentry, 65 F.3d at 558 (quotingenkins v. Lane977 F.2d 266, 268 (7th

Cir. 1992)). Defendants argueter alia, that plaintiff has not shown any “quantum of
detriment,”i.e., he has not shown that any action of defendants caused “court doors to be actually
shut on a complaint” that plaintiff sought to litigat&ee Gentry65 F.3d at 559.

Plaintiff doesnot address this point in his response brief, apparently conceding it.
However, he argues that there is evidence that defendants’ actions inimgshig telephone
privileges interfered with his right to coordinatéh his criminal defenseounsel. (Pl.’s LR 56.1
Stmt., 1 1314.) See Tucker v. Randa48 F.2d 388, 391 (7th Cir. 1991) (restriction of phone
privileges and monitoring of detainee’s conversations that “substanti@bty #fe prisoner’s right
to confer with counsel” violate criminaefendant’s Sixth Amendment rights). Defendants do
not squarely reply to this argument. There is a genuine dispute of fact over vdeddmelants
interfered with plaintiff's ability to communicate with counsel in coordinating hisinal
defense. To the extent that plaintiff has alleged that defendants’ conduetraaavith his civil
lawsuits, defendants’ motion for summary judgment on plaintiff's claim of denada@ss to the
courts is granted because he has not demonstrated that he sufferegutbiée “quantum of
detriment.” However, defendants’ motion is denied to the extent that plaintiffisclhat
defendants interfered with his right of access to counsel in coordinating hisatrdefense.

V. EQUAL PROTECTION CLAIM

To prevail on a claim that he has been singled out by a public official ferseltreatment

12



because of personal hostility, in violation of the equal protection claesea(“class of one”
claim), a plaintiff must prove either that “the defendant deliberately gotogbeprive [the
plaintiff] of the equal protection of the laws for reasons of a personal nature edrteldbe duties

of the defendant's position,” or that “the defendant had|,] without a rational bagisftionally
treated the plaintiff differently from others similarly situatedCrowley v. McKinney400 F.3d

965, 972 (7th Cir. 2005) (quotirigjiton v. City of Wheeling209 F.3d 1005, 1008 (7th Cir.2000)).
Defendantsargue that, to the extent that plaintiff claims that defendants violated his equal
protection rights by videotaping him, placing him on Nutraloaf rations, and placingnhim i
segregation, the claim must fail because (1) other detainees received simitaernteand (2)
even where plaintiff's treatment differed, there was a rationas li@sthe disparate treatment in
plaintiff's conduct, which made him a “penological nightmare3edDefs.” Mem. at 1819.)
Plaintiff responds that whether other detainees were truly treated syrfalagimilar conduct or,

to the extent that plaintifivas treated differently, whether that treatment was rooted in a rational
basis rather than discriminatory animus are disputed questions of BetPl.(s Resp. Br. at 14.)

The Court agrees with plaintiff. Plaintiff has adduced abundant evidenchethaas treated
differently from other detainees for similar conduct or he was singled out forsadveatment
(seePl.’s LR 56.1 Stmt.q1 13, 15, 21, 23, 25, 33), and he has adduced evidence of a long, fractious
relationship with Jail authorities in wdh there was frequent tension over disciplinary issues and
his conditions of confinement; based on that evidence, a reasonable jury could findinkiét pla
was treated differently and the reason for his disparate treatment wasid&sory animus.

Defendants’ motion for summary judgment on plaintiff's equal protection claim isdlenie

13



V. INDIVIDUAL CLAIMSAGAINST SHERIFF DART

Defendants contend that Sheriff Dart is entitled to summary judgment on the atpmst
him in his individual capacity. Plaintiff retaliation claim and denialf-accesdo-courts claim
have already been dismissed against Sheriff Dart. (Nov. 7, 2013 Op. & Order, ECF No. 75.)
The procedural due process and equal ptioteclaims remain because t@eaurt found that
plaintiff plausibly alleged in his complaint that, based on his attendancetahaaeetings and
other information he had received, SfieDart knew of plainiff's allegedly unconstitutional
confinement in segregation and its conditions and duration, and assuming the truth of those
allegations, a jury could reasonably infer that Sheriff Dart “kn[ew] about thenstitutional
conduct and facilitate[d] it, approve[d] it, condone[d] it, or turn[ed] a blind eye’ to Rotts v.
Moreci, 12 F. Supp. 3d 1065, 1072 (N.D. lll. 2013) (quotentry v. Duckworth65 F.3d 555,
561 (7th Cir.1995)). Defendants claim that the evidence the parties have discovered neveal
genuine factual dispute as to whether Sheriff Dart ever knew or had any reason th&nthe
conditions of plaintiff's confinemenor his treatment by Jail officersxceeded constitutional
bounds.

Plaintiff responds that defendants’ position ignores the evidence that (1) ptaimiffie
was at least mentioned in some of the agendas and other documents pertinent to certain of the
“Sheriff's Accountability Meetings,” which Sheriff Dart attended; (2e6th Dart was aware of
who plaintiff was; and (3) according to plaintiff, Sheriff Dart personally coseawith plaintiff
about his conditions of confinement on a few occasiorgeeRl.’s LR 56.1 Stmt., 11 381, Pl.’s
LR 56.1 Resp., 11 667.) Based on this evidence, plaintiff argues, a jury could reasonably infer

that Sheriff Dart knew of defendants’ unconstitutional treatment of plaimtdf facilitated it,

14



approved it, condoned it, or turned a blind eye to it.

The Court agrees with plaintiff. The evidence of Sheriff Dart's knowledge of the
conditions of plaintiff's confinememnhay bescant but to rule that no reasonable factfinder could
credit it, as defendants urge, would be to weigh evidence, which the Court may not do ajehis sta
of this case. There is sufficient evidence to create a genuine issue of matefiad the jury to
resolve. Defendants’ motion for summary judgment on the individual claims t§herdf Dart
must be denied.

VI. MONELL LIABILITY

Defendants contend that they are entitledummary judgment on plaintiff's claim that
Cook County is liable undéfonell, 436 U.Sat 690-91 for the constitutional violations plaintiff
has alleged because plaintiff has not demonstrated that any municipal policy, @rsaction of
a person with final policymaking authority on behalf of Cook County has caused any violations of
his constitutional rights.SeeGlisson v. Ind. Dep't of Corr849 F.3d 372379 (7th Cir. 2017)
(“The critical question ured Monell. . .is whether a municipal. . policy or custom gave rise to
the harm (that is, caused it), or if instead the harm resulted from the #uotseottity’s agents.”).

Plaintiff responds that there is evidence of municipal liability creatiggnuine issue of
fact on all of his claims because Jail officers’ repeated actions toward hinmskeate a custom or
widespread practice See Thomas v. Sheahd®9 F. Supp. 2d 1062, 1095 (N.D. Ill. 2007) (“To
establish a widespread custom or policy, Plaintiff is not required to show that Coolky'€ount
alleged unconstitutional widespread practices actually caused pain and studfertingr inmates .

... Instead, it is enough that Plaintiff provides competent evidence tending to show thegjéte al

practices were, indeed, widespread . . . . [and] truly evince the existence of &)palioyg Davis

15



v. Carter,452 F.3d 686, 695 (7th Cir. 2006) aRbelan v. CoolCty., 463 F.3d 773, 7890 (7th
Cir. 2006)). The Court agrees that, viewing the facts in the light most favorabkertofiphnd
drawing all reasonable inferences in his favor, there is evidence of a series of@lege@dtional
transgressions that is sufficiently lengthy to constitatevidespread practiceor custom
Additionally, plaintiff argues that there is evidence that Sheriff Dart was aware of ceftain
plaintiff's unconstitutional conditions of confinemeridut they continued unabated, which,
according to plaintiff, shows that there is a genuine issue of fact astisavBéeriff Dat—who is
an authorized final policymaker for Cook County, within the scope of his pdeeMaldonado v.
Garcia, No. 13 C 8981, 2015 WL 4483975, at *4 (N.D. lll. July 22, 2018) lllinois, sheriffs
have final policymakingover jail operations) (internal quotation marks omittee}tacitly
approved of them. Again, the Court agrees.

Defendants do not have the ultimate burden of proof on any of these claims, and it is true
that when a party whadoes not have the burden of proof moves for summary judgment, the burden
of production that Federal Rule of Civil Procedure 56 imposes on him is not “onerous.”
Modrowski v. Pigattp 712 F.3d 1166, 11689 (7th Cir. 2013). However, the nomoving
party’sburden in response is not particularly onerous, either. Thenowmg party is required
to “‘go beyond the pleadings’ . . . to demonstrate that there is evidence ‘uponanhighcould
properly proceed to find a verdict’ in her favorld. (quotingCelotex Corp. v. Catretd77 U.S.

317, 324 (1986) anAnderson v. Liberty Lobby, Inel77 U.S. 242, 251 (1986)). Although the
evidence supporting somehintiff's claims maynot be overwhelmingplaintiff has largely met
his burden to overcome defendant’s motion for summary judgment.

CONCLUSION

16



For the reasons set forth above, defendants’ motion for partial summary judgmend [185]
granted in part and denied in part. The motion is graagtédany claim thati) plaintiff’s initial
placement in segregation was in retaliation for protected First Amendment adiiyitgny
conditions of confinement other thahaintiff's placement in segregation for extended periods
allegedlywithout noticeand a hearingiolated his due process rights;(iii) defendants’ conduct
denied him access to the courts by interfextp his civil lawsuits The motion is otherwise
denied. A status hearing is set f@ctober 25, 2017, at 9:30

SO ORDERED.
ENTERED: September 29, 2017

HON. JORGE ALONSO
United States District Judge
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