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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

REGINALD M. POTTS, Jr. , )
Plaintiff,

)
)
) No. 11 C 3952
V. )
) Judge Jorge L. Alonso
JOHN MANOS, DANIEL SCHICKEL, )
ARTHUR RUSHING, THOMAS CINTRON, )
VICTOR THOMAS, HAZEL DERDEN, )
GILBERTO ROMERO, DANIEL MORECI, )
WILLIAM THOMAS, TERESA CALVIN, )
)
)

THOMAS DART, and COOK COUNTY,

Defendants. )

REGINALD M. POTTS, Jr. , )
Plaintiff,

)

)

) No. 12 C 5310
V. )
) Judge Jorge L. Alonso
DANIEL MORECI, MICHAEL MILLER,
VICTOR THOMAS, FRANK ARCE, HUGH
WALSH, COMMANDER SHEAHAN,
THOMAS CINTRON, HAZEL DERDEN,
DIEGO DIMARCO, ROBERT JEWELL,
and THOMAS DART, individually and as

SHERRIFF OF COOK COUNTY,

~— N N N N

)
)

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Reginald Potts, formerly a pretrial detainee at Cook County dailbtought the
aboveeaptioned cases against Cook County, Cook County Sheriff Thomas Dart, and numerous
individuals employed by the Cook County Sheriff's office as correctionatesffi at Cook

County Jail, asserting claims of violations of his constitutional rights pursoai J.S.C. 8
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1983. Defendantshave proffered the testimony oh axpert witness, Martin Horn. In both
cases, laintiff has filed identical motionso exclude Mr. Horn’s testimony. ForeHollowing
reasons, the motions are granted.

BACKGROUND

Plaintiff filed two cases against Cook County, Sheriff Dart, and various Cook Caiinty J
(“Jail”) correctionalofficers arising out of his pretrial detention in the Jail. In both cases, he
claims that defendants violated his constitutional rights, including by hHpitusing or
condoning the use of excessive force against him.

Potts v. Moreci, 12 C 5310

In Potts v. MorecgiNo. 12 C 5310plaintiff s complaint contains six counts: Count I,
retaliation forfiling grievances against Jail officers in the lawful exercise of First Amendmen
Rights Count II, violation of procedural due process rights; Count lll, violation of equal
protection rights; Count IV, violation of Sixth Amendment right of access to thesc@otint V,
Cook County is liable for the deprivation of plaintiff's constitutional rights purst@Monell v.
Department of Social Services of City of New Ydi#6 U.S. 658, 6901 (1978), based on
Sheriff Dart’'s knowledge and approval of plaintifismconstitutionatreatment; and Count VI,
indemnification of defendants by Cook County pursuant to state law.

Plaintiff was in pretrial detention in Cook County Jail from November 10, 2007 to March
9, 2016. (Defs.” LR 56.1 Stmt., § 1, ECF No. 187.) He was initially placed in general
population, but in December 2007, plaintiff was placed in administrative segregdtofi. 16
16.) Plaintiff testified at his deposition in this case that he was never hgithevwas being put
in segregation, and neither side has pointed to evidence of any contemporaneous hearing at

which the matter was discussed and plaintiff wésrmed of the reasons for the decisiosed



Defs.” LR 56.1 Resp. to Pl.’s Stmt. of Add’l Facfs1, ECF No. 214.). There were various
levels of segregation in Cook County Jail at that time, and the conditions of confinemeat va
somewhat among levels, but there appears to be no eliipatt plaintiff was detaineh one
level of segregation or another, under conditions in which he was required to spend 23 hours per
day confined to his cell, during numerous, often lengthy stints adding up to apprdxifoate
years. Hee id. Y 34, Pl’s LR 56.1 Resp. to Defs.” LR 56.1 Stmt., 11 16, 19, ECF1N8.)
During these stints in segregation, each inmate in plaintiff's tier or “wing” W@asex out into
the dayroom—shackled, handcuffed, and aleréor only an hour per days¢eDefs.” LR 56.1
Resp., 1 3), when he was free to shower, watch television, or use the phone for petsonal cal
Plaintiff filed numerous grievances concerning his conditions of confinem&etid(
5; Pl’'s LR 56.1 Resp. T 20.) He claims that a number of the individual deferd2eamsel
Moreci, Michael Miller, Victor Thomas, Frank Arce, Hugh Walsh, Commander Sheahan,
Thomas Cintron, Hazel Derden, Diego DiMarco, and Robert Jewell (herealfterinttividual
defendants™—either filed or approved allegations of a multitude of disciplinary infractions
against plaintiff during his detention in the JaiSeéDefs.’ 56.1 Resp. 1 8; Pl.’s 56.1 Resp.
30.) During his detention at the Jail, plaintiff incurred 151 disciplinary infragt but in many
of these cases, it was his word against the defendants’, and he claims neé tactally
committed the underlying offense. (Pl.’s LR 56.1 Resp. § 30.) Based on thesendiscipli
infractions, the Jail authorities punished plaintifbinariety ofways, especially by extending his
time in segregation. SgeDefs.” 56.1 Resp. f11112; Pl.’s 56.1 Stmt. of Add’'l Facts, Ex. 15,
ECF No. 19915, at 106.) Plaintiff also claims that Jail authorities punished him by restricting
phone privileges and access to materials related to his various cadegaiioni (Defs.” 56.1

Resp., 11 1:36), and placing him at times on a diet consisting solely of “Nutraloaf,” a ousiti



but unappetizing meatlodike food (d., § 19). Additionally, plaintiff claims that defendants,
either personally or by approving or refusing to interfere with the actionshef officers,
restricted plaintiff's access to mail and improperly read confidential rakteent to plaintiff in
the mail (d., 11 1516); interfered with plaintiff's discussions with his criminal defenseragtys

by monitoring or recording m (id. § 14); placed plaintiff in a cell with plumbing issues without
correcting the plumbing problemisl( 1 27); lit plaintiff's cell twentyfour hours per day, even at
night, or refused to move him from a cell with a broken light switch or otherwiséhé
electrical problem (Pl.’s 56.1 Resp., 1%48); and sprayed him with oleoresin capsicum (“OC”)
spray (.e. pepper spray) even when he was not threatening harm to officers or other inmates
(Defs.” 56.1 Resp., 1 17). Plaintiff claims that SherifftDeas personally aware of these issues,
but took no action. Iq., 11 24, 28-31.)

Potts v. Manos, 11 C 3952

In Potts v. Manosl1 C 3952plaintiff makes similar and overlapping allegations treit
officers habitually used excessive force against himCount I, he asserts a claim odcessive
force and in Count Il, he claims that Jail officers and supervisors fenl@dotect plaintiff from
the use of excessive force. Plaintiff also claimsCount Ill that Cook County is (a) liable for
these vitations of constitutional rights undéionell, and in Count IV that Cook County is
required by lllinois law to indemnify the defendants for any judgment they leetabie to pay
for conduct within the scope of their duties.

Plaintiff alleges that, omumerous occasions, Jail officers have uS€lspray or other
excessive force against him. (Pl’s LR 56.1 Stmt. of Add’l Facts, § 1, ECF No. 191.) &n som
occasions, Jail officers sprayed plaintiff wiiC spray or otherwise used excessive force based

on their perception that plaintiff was not complying with their orders or commawes if he



was not behaving in a threatening manne&ee(id. {1 8, 10, 13, 18.) Defendants Cintron and
William Thomas were among the supervisory officers tasked with reviewirsgaigeC spray
by Jail officers on detainees such as plaintiff and assessing their reasesabld., 11 23, 28.)
According to plaintiff, Sheriff Dart was personally aware of these ssshbet took no action.
(Id., 1191 3132, 34-35.)

On oneoccasion in particular, on May 27, 2009, defendant Calvin sprayed plaintiff with
OC spray because she judged that he was not complying with her command to ringethad e
shower. See id. 1 10, 24.) Defendants Schickel and Manos arrived to trandpontiff to the
infirmary to receive medical attentionld( ¥ 10.) Plaintiff had not rinsed the OC spray off, and
he refused to move when Schickel and other officers attempted to escort him tortharynfi
(Id; Defs.” LR 56.1 Stmt., § 13, ECF Nd79) Officer Schickel dragged plaintiff for
approximately ten feet, before he and other officers picked him up and began to caoyhem t
infirmary. (Defs.’ LR 56.1 Stmt., 11 15, 17.) Eventually, plaintiff decided he woulkl evahis
own. (d., §17.)

Expert Martin Horn’s Opinion s

Martin Horn has worked in the field of corrections sia®9 when he began as a parole
officer, and he has worked in numerous differ@aisitions since, including Secretary of
Corrections for the Commonwealth of sglvania the head of Pennsylvanigsison system
from 1995 to 2000, and Commissioner of the New York City Department of Corretttedread
of thecity’s jail system from 2002 to 2009 Since 2009, he has beetteaturer at the John ya
College ofCriminal Justice in New York.

According to his report, Mr. Horn has reviewed reports, records, and video recordings of

incidents in which officers used force against plairtifftook disciplinary action against him



during his confinement in the Jads well as relevant policiesd procedures of Cook County
Jail. He proposes to testify that in those documents and records, he has found no evidence that
plaintiff was placed in segregation or otherwise disciplined for any improper mausible
reason nor has he found that the Jail’'s written policies were unreasooalivat Jail officials
typically deviated from themFurther, he opines that plaintiff was a particularly difficult inmate
to manage, and his behavior warranted the treatment he recéveakticular, Mr. Horn opings
the conditions of plaintiff's cell, the searches of his cell, the practice of valagtaim, and the
use of Nutraloaf as punishment all appeared to be redsonald in line with recognized
standards, or thteommunity stadard of practice.” (Horn Report at8 Potts v. Morecgi Case
No. 12 C 5310ECF No. 2021.) Additionally, according to Mr. Horn, Jail officers did not use
OC spray or otherforce “without justification or disproportionately” in relation to the
circumstances.|d. at 810.)
ANALYSIS
“The admission of expert testimony is governed by Federal Rule of Evidence 702 and
the principles outlined iDaubert v. Merrell Dow Pharms., Inc509 U.S. 579 (1993kee also
Kumho Tire Co., Ltd. v. Carmichaeb26 U.S. 137, 1449 (1999) (extending application of
Daubertfactors to engineers and other rsmentific experts).” Bielskis v. Louisville Ladder,
Inc., 663 F.3d 887, 893 (7th Cir. 2011) (internal citations altered). Federal Rule of Evidence 702
provides as follows:
A witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise if:
(a) the expert’s scientific, technical, or other specialized knowledge Wpll he
the trier of fct to understand the evidence or to determine a fact in issue;
(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts of
the case.



The rule imposes “three basic prerequisitesWeinstein's Federal Evidencg& 702.02[3].
“Under Federal Rule of Evidence 702 dbdubert,the district court must . . . determine whether
the witness is qualified; whether the expert’'s methodology is scientificditples and whether
the testimony will ‘assist the trier of fact to understand the evidence or to detesinfiact in
issue.” Myers v. lll. Cent. R.R. C0629 F.3d 639, 644 (7th Cir. 2010) (quotikgvin V.
Johnson & Johnson, Inc492 F.3d 901, 904 (7th Cir. 2007)).

In assessing reliability, the district court must ensure that the proffepedit égstimony
is “well-grourdedin methods and procedufesf the expert’s technical disciplineChapman v.
Maytag Corp, 297 F.3d 682, 687 (7th Cir. 2002lmportantly, an expert opinion may be based
on “extensive and specialized experiengather than scientific data, if the expertrijgloys in
the courtroom the same level of intellectugbr that characterizes the practice ofexpertin
the relevant field.”Kumho Tire 526 U.S. at 1583; see alsdMetavante Corp. v. Emigrant Sav.
Bank 619 F.3d 748, 761 (7th Cir. 2010) (“An pext's testimony is not unreliable simply
because it is founded on his experience rather than on data; indeed, Rule 702 allows #&owitness
be ‘qualified as an expert by knowledge, slakperiencetraining, or education.”).

“In addition,FederalRule of Evidence 408verlays all other evidentiary rules by stating
that a court may ‘exclude relevant evidence if its probative value is subltyamitaveighed by
the danger of . . . unfair prejudice, confusing the issues, [or] misleading the jJKnK’v. Exxon
Mobil Corp, No. 153112, 2017 WL 3768933, at *3 (7th Cir. Aug. 31, 2017) (quoting
Fed.R. Evid. 403. “The proponent of the experthere, defendants“bears the burden of
demonstrating that the expert’'s testimony” is admissible utiteDaubert standardand the
Federal Rules of Evidencé.ewis v. CITGO Petroleum Corm61 F.3d 698, 705 (7th Cir. 2009)

Mr. Horn essentially proposes to testify th@ Cook County’s policies on the use of



force, inmate discipline, and related isswese not unreasonable, a i Jail officers’ actions
against Mr. Potts were also not unreasonable in light of thdegegaand other circumstances.
According toplaintiff, any argument in favor of admittinglr. Horn’s proposedestimony is
foreclosed byThompson v. City of Chicagd72 F.3d 444 (7th Cir. 2006). TFhompsonthe
Seventh Circuiheldthat a municipality’s written policy on the proper use of forcaetbypeace
officers is irrelevant to &onstitutional claim that its officers used excesdwee which is
governed by an objective constitutional standard that the municipality’'s own pchcirotalter
or illuminate See id.at 45355, see alsowhren v. United State$17 U.S. 806, 815 (1996)
(“[P]olice enforcement practices, even if they could be practicably assessed by a pyge, v
from place to place and from time to time. We cannot accept that [constitutionatipratpare
so variable and can be made to turn upon such trivialities.”) (intertetioos omitted).
Additionally, the Seventh Circugxplainedin Thompsorthat it was within the district court’s
discretion under Federal Rule of Evidence 403 toegert witnesses from testifyirtgat the
defendant officer's use of force was not excessive under the circumstegasEming thasuch
testimony“bore a substantial risk of prejudice” and “would have been of little vabeeause
“[tlhe jury . . . was in as good a position as the experts to judge whether the fedcbyuthe
officers . .. was objectively reasonable given the circumstances in this daset’458.

The Seventh Circuit has recently cautioned Tfaampsori'should not be understood as
establishing a rule that evidence of police policy or procedurenexirbe relevantto the
objectivereasonableness inquirgn an excessive force or other constitutional claim against a
law enforcement officer.SeeUnited States v. BrowrNo. 161603, 2017 WL 3947160, at *4
(7th Cir. Sept. 8, 2017). True, expert testimony on law eafoent policies or procedures is

unlikely to be helpful to a jury tasked only with assessing whether &ihdéovcement officer's



use of force was reasonable because “jurors can understand the concept of reasonahleness”
their own but in some cases “specialized knowledge of-éaforcement custom or training
would assist the jury in understanding the facts or resolving the contested’ild. “[E]xpert
testimony is more likely to satisfy Federal Rule of Evidence 702’s requitetimat it ‘assist the

trier of fact to understand the evidence or determine a fact in issue’ when sgnpetbudiar

about law enforcemené(g.,the tools they use or the circumstances they face) informs the issues
to be decided by the finder of factFlorek v. Vill. of Mundelein, 11].649 F.3d 594, 602 (7th Cir.
2011) For exampleexpert testimony may be useful in determining “whether it was reasonable
for police to use a canine officer (and its canines) in bringing a suspect toitheiting Kopf

v. Skyrm 993 F.2d 374 (4th Cir. 1993 but not in determining whether “it would have been
unreasonablffor a law enforcement officetp expect voluntary compliance with a knock at the
door in 15 seconds” because “everyday experience teaches peapleng it takes to walk from
room to roont, Florek, 649 F.3d at 603nor in determiningvhether it was reasonable for a
police officer to “hit a motionless man in tf@ce with his fist and continuefp beat and kick

him before placing him under arréstecause “[a]n expert’'s explanatiof the Chicago Police
Departments Use of Force Model would have added nothing that the jurors could not ascertain
on their own by viewing the surveillance videotape and applying their everygayience and
common sesg” Brown, 2017 WL 3947160, at *5.

Defendants have not demonstrated that Mr. Horn’s testimony will be helpful to the jury
or thatthis is a casavhere evidence of any Cook County poleyll shed light on whether
defendants behaveadhreasonablyn a way that violated plaintiff's constitutional rightsMr.

Horn does not say anything about Cook County’s poliexeept essentiallythat he approves of

them, they tend to reflect generally recognized standards as he understandsrttiethe



evidencehe has seen teadtb indicate that defendants behaved consistently with thdeither
he nor defendants identify anything in Cook County’s policies ancedwoes that will help the
jury answer the key questions they will face in this case.

To be adnissible, Mr. Horn’s testimony must, by way of a reliable, recognizably
professional or technical methodology, assist the jury in making factuahueaéions that
permit them to resolve issues such as whether the force defendants used or iotiethagt
took toward plaintiff were objectively unreasonable or excessive under the diacwes or
unrelated to a legitimate government objectiveee Kingsleyv. Hendrickson 135S.

Ct. 2466, 2473-74 (2015), whether defendaat®d or omitted to act with lilgerate indifference

to plaintiff's safety seeGrieveson v. Andersob38 F.3d 763, 775 (7th Cir. 2008), whether
supervisory defendantacilitated, approved, condoned, or turned a blind eye to violations of his
constitutional rights,T.E. v. Grindle 599 F.3d 583, 588 (7th Cir. 2010)hether they
deliberately or without a rational basis treated plaintiff differently fromro#imilarly situated
inmates,see Crowley v. McKinney00 F.3d 965, 972 (7th Cir. 2005), whether they interfered
with plaintiff's right to confer with his criminal defense counsklcker v. Randall948 F.2d
388, 391 (7th Cir. 1991), or whether there was a widespread practice or afstfficer
miscondut that violated plaintiff's constitutional rights during his detention at the Jaé,
Glisson v. Ind. Dep't of Corr849 F.3d 372379 (7th Cir. 2017) Just as inThompsonthe
standards the jury will have to apply to resolve these claims are derived notdakCGunty’s
policies but from the Constitutiomnd the jury’s inquiry is essentially a fdaund one into the
particular knowledge and intent of the defendants in taking particulanaatr turning a blind
eye to them. The Court fails to sedow Mr. Horn’s opinios on whether defendants were

following sound Cook County policy in their interactions with plaintiff will assistjting in the

10



factual determinations it is required to make. Plaintiff's motion to excludédbhn’s testimony
will be granted as to these opinions.

The remaindeof Mr. Horn’s report is devoted this opinions, based on his review of
video or other records, dhe reasonableness diie useof force by Jail officersn particular
incidentsas well aghe appropriaterss and reasonablenasfsother actions or omissions of Jail
officers while plaintiff was in their custodyDefendants argue that the Seventh Circuit has
recognized (albeit in an unpublished, nonprecedential opinion) that expert testimony @n prop
law enforcementpractices, including proper useof force, is potentially admissible.See
Cacciola v. McFall 561 F. App'x 535, 538 (7th Cir. 2014). Bbey fail to mentionthat the
court inCacciolaalsodistinguished bigveen(a) experttestimonythat isofferedin hypotheical
terms to inform the jury ofaw enforcement usef-force practiceggenerally which the court
recognized as “permissible,” ar() experttestimonyon “the proper actions of individual
officers in one discrete situatidh,id. (quotingChampion v. Outlook Nashville, In880 F.3d
893, 908 (6th Cir. 2004)), whicis critically different. Mr. Horn is not offering the sort of
testimony that the Seventh Circuit approvedCimcciolg he is offering the kind ispecifically
statedit wasnot approving, the kind in which expertgpine onthe proper actions of individual
officers inparticular discrete sitations.

Defendantsarguethat Mr. Horn should be permitted to offer these opinions because he
has expertise on the administrat of correctional institutions, and, according to defendants,
based on thigxpertise his opinionswill assist the jury in understanding defendants’ actions
their full context,i.e, in light of “legitimate operational concernsthat requiredspecial
disciplinary and “administrative measures”deal with an inmate whwas from defendants’

perspectivechronicallyand uniquelydisruptiveand unruly See Rapier v. Harrjsl72 F.3d 999,

11



1003 (7th Cir. 1999) (citingell v. Wolfish 441 U.S. 520, 5401979)). But the Court is not
persuaded that Mr. Horn’s expertise in the sound administration of correctionaltiorss
provides any basis for distinguishing this case fidmompson Again, as inThompsonthe jury
will be requiredto apply standards set by the Constitution, not correctional institution
administrators and the jury’s inquiry is essentially a fdmund one intothe particular
knowledge and intent of the defendaimgaking or omitting to take particular action3o the
extentthe circumstancesf any particular action or omission of defendants must be understood
in light of the government’s “legitimate interests that stem from its need to mandgeilitein
which [plaintiff was] detained,8eeRapier, 172 F.3dat 100203, defendants themselves or other
appropriate fact witnesses will be able to provide the necessary contextHokfrs expert
testimony adds little, buit risks “induc[ing] the jurors to substitute their own independent
conclusions forthose] of” Mr. Horn, or in other words, “to decide the case on an improper
basis . . . rather than on the evidence presented . . . ,” which is precisely why the eVidelice s
[be] excluded under Rule 403. SeeThompson 472 F.3d at 458 (quotingnited States.
Connelly 874 F.2d 412, 4189 (7th Cir. 1989) see alsoBrown, 2017 WL 3947160, at *5
(“[A]s the district judge concluded, the admission of [the expert’s] testimaany have induced
the jurors to defer to his conclusion rather than drawing their’hwn.

Additionally, the Court agrees with plaintiff thaven if there is some basis faimitting
Mr. Horn’s proposed testimorig his expertise in the administration of correctional institutions,
the Court must bar his testimony because he has notssepiew his expertise leads to his
conclusions SeeZenith Elecs. Corp. v. WHYV Broad. Corp.395 F.3d 416, 419 (7th Cir. 2005)
(“A witness who invokes ‘my expertise’ rather than . . . explain how his coaonkisnet [Rule

702’s] requirements . . . [islot entitled to give expert testimony.”) witness who offers expert

12



testimony based on his experience must connect his experience to the facts & ihecks to
meet the standard for reliability und@aubertand the Federal Rules of Evidenc&eeCrawford
Supply Grp., Inc. v. Bank of Am., N.No. 09CV-2513, 2011 WL 4840965, at *3 (N.D. Ill. Oct.
12, 2011) (rejecting expert’s proposed testimony based on his prior experience Beeawser
draws explicit connections between specific incaEnor lessons from his professional history
and the [facts of the case]’Fed. R. Evid. 702, Advisory Comm. Notelf (the witness is
relying solely or primarily on experience, then the withess must explain lhawexperience
leads to the conclusion reached, why that experience is a sufficient basis éirtiom, and
how that experience is reliably applied to the facts.”). In his repartad his deposition, Mr.
Horn did not adguately explainhow he reached his conclusions that particular poliares
actions of Cook County anail officers were reasonable and not exces®teger than to citeis
experience.

Rule 702 requirean expert to “explain the ‘methodologies and principles’ that support
his opinion; he cannot simply assert a ‘bottone Iih SeeMetavante 619 F.3d at 761 (quoting
Minix v. Canarecci597 F.3d 824, 835 (7th Cir. 2010) (“Given [the expert’s] failure to explain
his methodology, the district court could conclude that the report offered nothing otwahe
judicial proces.”) (internal gotation marks omitted))see alsdJnited States v. Noeb81 F.3d
490, 497 (7th Cir. 2009) (rejecting expert testimony where expert “in essence, tgldythe
nothing more than, ‘I am familiar with the definition of child pornography, thigl meets that
definition because | said so.”)Mr. Horn proposes to testify that none of the evidence he has
seen showghat defendants use@xcessive force or otherwisagcted unreasonably toward
plaintiff, without explaining how he reached his conclusion that defendants behaved rgasonabl

In other words, he imerely asserting a bottom lin&See Metavantes19 F.3d at 761Zenith

13



395 F.3d at 419. His opinions are pipge dixit or sayso, anche will not be permitted to offer
them at trial

CONCLUSION

For the reasons set forth above, plaintiff's motions to bar the expert tegtohbdfartin
Horn [Potts v. Moregi Case No. 12 C 5310, ECF No. 20[Potts v. ManosCase No. 11 C
3952, ECF No. 182] are granted in both of the alramioned cses.

SO ORDERED.
ENTERED: September 29, 2017

HON. JORGE ALONSO
United States District Judge
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