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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ILLINOIS LIBERTY PAC, EDGAR BACHRACH, and
KYLE McCARTER,
12C 5811

)

)

)

Plaintiffs, )

) Judge Feinerman

VS. )

)
LISA MADIGAN, Attorney General of lllinois, )
WILLIAM McGUFFAGE, Chairman of the lllinois State )

Board of Elections, JESSE R. SMART, Vice-Chairman df
the lllinois State Board of Elections, HAROLD D. )
BYERS, Member of the lllinois State Board of Elections)
BETTY J. COFFRIN, Member of the lllinois State Board
of Elections, RNEST L. GOWEN, Member of the )
lllinois State Board of Elections, JUDITH C. RICE, )
Member of the Illinois State Board of Elections, BRYAN)
A. SCHNEIDER, Member of the lllinois State Board of )
Elections, and CHARLES W. SCHOLZ, Member of the )
lllinois State Boarf Elections, )
)

Defendard. )

M EMORANDUM OPINION AND ORDER

lllinois Liberty PAC, Edgar Bchrach, and Kyle McCarter broughts declaratory
judgmentactionunder 42 U.S.C. § 1983 against the Attorney General of lllinois and the
Chairman, ViceChairman, and othenembers of the lllinois State Board of Elections, all in
their official capacities, alleging that certain contribution limits imposed bylthei$
Disclosure and Regulation of Campaign Contributions and Expenditures Act, 10 ILC$t5/9-1
seq, violate the First Amendment. Doc. 6Barly in the litigation]llinois Liberty and Bachrach
moved for a preliminary injunction. Doc. 32. The court denied the motion, Docs. 43-44
(reported at 902 F. Supp. 2d 1113 (N.D. Ill. 2012)), and the Seventh Circuit summarily affirmed,

2012 WL 5259036 (7th Cir. Oct. 24, 201After Plaintiffs filed a second amended complaint,
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Doc. 65, Defendants moved to dismiss under Federal Rule of Civil Procedure 12(b)(6), Doc. 77.
The court granted in part and denied in part the motion. Docs. 95-96 (reported at 2014 WL
859325 (N.D. lll. Mar. 3, 201%)

Plaintiffs’ only survivingclaim allegesthatthe Acts treatment of legislative caucus
committeewiolates thd=irst Amendmenby imposing he sameestrictionson themason
political party committeeand less onerous conditions on them as oiigadlaction committees
(“PACs"), corporations, and individual§-he operative complairattaches Dr. MarcuSsborn’s
expert report. Doc. 65-@efendants haveoved to bar Osborn’s testimony, Doc. 116, dred t
parties have crossioved for summary judgment, Docs. 122, 1#6r thefollowing reasonsdl
three motions are denied.

Background

When considering Bintiffs’ summary judgment motion, the facts are considered in the
light most favorable to Defendants, and when considering Defendamshary judgment
motion, the facts are considered in the light most favorable to Plairiéfs.First State Bank of
Monticello v. Ohio Cas. Ins. C0555 F.3d 564, 567 (7th Cir. 2009) (“[B]ecause the district court
had crosgsnotions for summary judgment before it, we construe all facts and iné=ren
therefrom in favor of the party against whom the motion under consideration is h{aderhal
guotation marks omitted). On summary judgment, the court must assume the truth ddtmse f
but does not vouch for thengee Smith v. Bray81 F.3d 888, 892 (7th Cir. 2012). Much of the
factual background set forth inthe court’s two previous opinionamiliarity with which is
assumed.

lllinois Liberty PAC is aPAC that has made contributions to political candidates and

would makelargercontributionsf permitted by lllinois law. Doc. 133 at § Bachrach is a



private individual who has made contributions to PACs and political canditiatdso, would
like to makecontributions larger than those allowed by the Adt.at 4. Kyle McCarter is an
lllinois State Senatowhowould like to receive contributions from individuals and groups in
amounts larger than those permitted by the Adt.at §5. Defendants are lllinois state officials
sued in their official capacitiedd. at 6-9.

The Act defines a legislative caucus committee as “a committee established for the
purpose of electing candidates to the General Assembly by the person elestédPof the
Senate, Minority Leader of the Senate, Speaker of the House of Represerivatioesy
Leader of the House of Representatives, or a committee established by & onendvers of the
same caucus of the Senate or 10 or more members of the same caucus of the House of
Representatives.” 10 ILCS 5198. The Act lists “legislative caucus committee” &snal of
“political party committee,” andccordinglysubjects both types of committees to the same
restrictions.Id.; 10 ILCS 5/98.5. The General Assembly’s four legislative leaders have the
power to “establish” legislative caucus committees. Those leaders are choslearby o
legislators: the Senate Presidant House Speaker are elected by the membership of their
respective legislative bodies, and the two Minority Leaders are electeddmbier[s] of the
numerically strongest political party other than the party to which the 8peathe President
belongs. Illl. Const. art. IV, 88 6(b)d).

Plaintiffs’ only remaining claim alleges that the Act’s favorable treatmengddi&tive
caucus committees as compared to individuagporations, and PACs—and the identical
treatment of legislative caucus committees and political party commitigelates the First
Amendment. Because the First Amendment allows campaign finance laws éhtvgirable

treatment to political party committeéX)2 F. Supp. 2d at 1120-Zlaintiffs’ claim turns on



whetherlegislative caucus committees, as defined in 10 ILCS158{c), are similar enough to
political party committees to justify their identical treatment undeAttie Doc. 133at 110;
2014 WL 859325, at *3-4. In answering “no” to that questiiaintiffs rely primarily on the
reportand deposition testimony of Dr. Osborn, who opihes legislative caucus committees
are unlikepolitical party committees

Osborns report as supplemented, opinst legislative caucus committeesve two
goals:(1) to promote lgislative leaders; an(@) to expand theirespectivepolitical parties.Doc.
133 at 11 13, 15-17. Osborn contrasts tlymsdswith simply electing candidates to office,
which he says ishe primary purpose of political partied, at 15, although heacknowledges
that political parties, like legislative caucus committe¢syseek to shape policid. at 118.
Based on the structure of the lllinois governmental system aritehegurereview—which
included only articles written prior to the 2010 enactment of the Act, syefic to Illinois—
Osborn opiesthat legislative caucus committees operate like federal Leadership PAGs.
1926-27, 45-47.

In preparing his report, Osborn did not collect or analyze data comparing thequalsy
of ary legislative caucus committee wits associated political partgnd he did not know how
many legislative caucus committees existed in lllinois during the 2012 elegtlen k. at
19 19, 24. Osborn does not know which othates have legislativeaucus committees, and he
accordinglydid not compare legislative caucus committees in lllinois to committees in other
States. Id. at §120-21. Osborn did not collect or analyze data on congressional campaign
committeesand did nocompare legislative caucus committees in lllinois to federal
congressional campaign committedd. at 7122-23. Osborn did not concduany interviews or

review the voting records of amljinois legislator Id. at §142-43.



Osborn focused on spending in the 2012 elecyamite. Hs reportincludesdata from
two Democratidegislative caucus committees: the Senate Victory Huealded by the President
of the Senate, and the Democratic Majorign@nittee headed by the Speakof the Houseld.
at 129. Osborn did naxamine whether the DemocratiRarty or Republican Parparticipated
financially in the same elections the legislativecaucus committeesind he did natompare the
legislative caucus committees’ contributions with those of political parties or pbtiicy
committees Id. atf]{ 31-32, 41. Osborn discountbe importance aflata from the lllinois
House Republican committee, which was more likely to show a purely expansi@ieg\sas
opposed to a dual purpose strategy that would also work to@eltlae Republicalegislative
leaders’ personal powetd. at §30.

With thoseparametersDsborn found that during the 2012 general election, the
Democratic Majority Committeand the Senate Victory Fupdimarily utilized a caucus
expansiorstrategy.ld. at{{ 34, 37. However, Osborn highlighted two contributions that the
Democratic Majority Commiele made in what he deemed “safe” general elecbotests,
which did not indicate an expansionist stratelgly.at 136. Osborn viewed the Senate Vigto
Fund’s five largest general election contributions as reflectohgphstrategy of expanding the
Democratic caucus and promoting the Senate President’s agdnd#f 38.

At summary judgment, Plaintiffs submittaddeclaration by Osboexplainng many of
the choices he made in preparing his repbdc. 1331. Osborropted for a qualitative analysis
rather than a quantitative analysis because he was analyzing the structarAatfubt four
years after its enactment. Doc. 134 at 1 34&38ly two election cycles had occurred by the
time Osborn completed his report, atata from three cycles would be more amenable to a

guantitative approach because it often takes several yedesyfptayers to fully understand and



exploit changes in campaign finance laud. at ff 35-36. Osborexplained that hehose not

to review data from Republicdad legislative caucus committelescause Republicans are the
minority in the lIllinois legislature, and a minority party’s legislative cawammiteeis likely

to pursue a caucuexpansion strategyld. at 137. Osborn highlighted certailectionsbecause
they showed that legislative caucus committees may not exclusively puraueus expansion

or party maximization strategyd. at 38. Osborn meant to providequalitative analysis; he
was not attempting to predict the frequency or likelihood of future non-expansionist speyding
legislative caucus committeebbid.

Matthew Besler testified as a Ru6(b)(6) witness folllinois Liberty. Doc. 133t 148.
Besler testifiedo his understanding thalegislative caucus committegoleis to elect
candidates to the Generasgembly.ld. at 149. SenatoMcCarter testifiedluring his
depositionthat he was not familiar with the term “lelgiSsve caucus committee.ld. a& {51.
McCarter could not identify any examples of legislative leadersroemgaor punishing
candidates through the granting or withholding of electoral support from thisiatege caucus
committees.Id. at 152.

Discussion

Defendants’Motion to Exclude Dr. Osborn

Defendantsnove under Federal Rule of Evidence 702 to strike Osborn’s report and
excludehis testimony. Rule 702 provides that “[a] withess who is qualified as an expert by
knowledge, skill, experience, training, or education may testify in the form apiaion or
otherwise if: (a) the expert’s scientific, technical, or other speethknowledge will help the
trier of fact to understand the evidence or to determine a fact in issue; (b}itherigss based

on sufficient facts or data; (c) the testimony is the product of reliable plesc@and methods; and



(d) the expert has reliably applied the principles and methods to the facts addiie Eed. R.
Evid. 702;seeKumho Tire Co., Ltd. v. CarmicBa 526 U.S. 137 (1999} appel v. Walmart
Stores, InG.602 F.3d 820, 824 (7th Cir. 2010)he district court serves as the “ga&eeper who
determines whether proffered expert testimony is reliable and relevant befeptiag a withess
as an expert.’"Winters v. FruCon Inc, 498 F.3d 734, 741 (7th Cir. 2007) (internal quotation
marks omitted). The expert’s proponent bears the burden of proving by a preponderaace of t
evidence that the expert’s testimony satisfies Rule B&2 Lewis v. CITGO PetemmCorp,
561 F.3d 698, 705 (7th Cir. 2009).

Osborn has provided a report un&lederal Rulef Civil Procedure 26(a)(2), Doc. 116-2,
andwasdeposed, Doc. 116-4. Osbdras approximately two decades’ experiewdé
legislative advocacy and campaigri3oc. 116-2 at 18. Hearned &h.D. in Public
Administration,andundergraduate degrees in Political Science and Histbiy. Osborn has
representednd consultedbr businesses, trade associations, and government agencies in
Arizona over the pasivb decadeslbid.; Doc. 1164 at6 (p. 20:21-23). He has also advised
clients on campaign fundraising and studied fundraising strategies and methodssftinanten
years Doc. 116-2 at 18He represented th&rizona Chamber of Commerceits efforts to
repeal Arizona’s “Clean Elections Act” and to restructure the State’s campaagrcd |lawsn
the wake ofCitizens United/. Federal Election Commissioh58 U.S. 310 (2010). Doc. 116-4
at6 (20:24-21:3). Osbomwrotea book chapter and his doctoral dissertation on campaign
finance andhaspresented higrork at academic conferencedoc. 116-2 at 18.

Osborn’sreportdrawsthe following conclusions abolllinois’s campaign finance law in
general and legislative caucus committees in particular:

A review of elements of the lllindijscampaign finance system identifies a
number of significant issues that impact the integrity of elections and



legislative process by creating structures that increase the potential for
corruption andhe appearance of waption. ... The lllinois campaign

regulatory system creates mechanisms that enhance the authority of the
existing legislative leadership by providing them access to fundraising tools
that are unavailable to potentially competing intexedthe regulatorgystem
provides contribution advantages to political parties and then extends those
advantages to Legislative Caucus Committees. The benefits provided to
Legislative Caucus Committees are unwarranted because they operate more
like political action committes than party committees.

Caucus Committees dangerously tie the institutional authority of legislators to
fundraising. The special regulatory status of the Legislative Caucus
Committee provides an ample environment to create overly close fundraising
ard policymaking relationships. The risk of corruption is amplified because
of the lack of general election contribution limits on Legislative Caucus
Committees and the contribution restrictions that are placed on potentially
countervailing political actiosommittees, corporations and individuals who
may be supporting opposing candidates. The deck is unbalanced in terms of
regulatory requirements to allow those in the Legislature with the most
organizational authority to also have the best campaign tdbis.is self
protecting that is likely to result in a consolidation of power, not a robust
electoral environment.

Id. at 15-16.

Defendants argue th@sborn’s knowledge, skill, experience, training, and education do
not qualify him as an expert on Ilbis’s election system or campaign finance laws. Doc. 116 at
13-14. They fuher contendhatOsborn’s methodology was unreliable due to his usaof
incompletedataset, noting that hanalyzel only some of the spenditxy only two of the six
legislative caucus committees in lllinois during one election cydeat 47. Defendantalso
fault Osborn’s methodology for not compayilegislative caucus committesgending to that of
political party committees in Illinois do anyfederalcampaign spendg. Id. at 810. They
submitthat Osborn’s inquiry was incomplete because he did not conduct any interviews or
review any deposition transcripts, adding that the literature upon whicklied hadimited

relevance and underminbs methodologyld. at 10-12. And they assert that Osborn’s

testimony will not assist the trier of fadd. at 15.



The Seventh Circuit has cautiortbat “the test for reliability for nonscientific experts is
flexible.” United States v. Romerd89 F.3d 576, 584 (7th Cir. 1999) (internal quotation marks
omitted). Unlike scientifior technicakexperts, whose hypotheses can be tested or subjected to
peer review and whoseethods can beeasured againspecific industry standards, a political
scientist’s testimony (politad science is not “science” for Rule 702 pose$ cannot be so
mechanicallyscrutinized.See Lees v. Carthage Cplf14 F.3d 516, 525 (7th Cir. 2013)
(holding thathonscientific expert testimony thefield of premises security did “not easily admit
of rigorous testing and replication”). Osb@rneport relieoon his experience, laerature
review, and some spendirmatafrom the 2012 election. Doc. 1P6at 611. Hisreport is
gualitative; hignclusion ofsomecontributionsas examples does noamisform the fundamental
character of his analysis, ahd does not purport to have conducted a comprehensive
guantitative or statistical analysifoc. 1331 at 3. Contrary to Defendants’ submission,
experttestimony‘is not unreliable simply becauseis founded on [a witness’s] experience
rather than on data; indeed, Rule 702 allows a wsttebe ‘qualified as an expday
knowledge, skillexperiencetraining, or education.”Metavante Corp. v. Emigrant Sav. Bank
619 F.3d 748, 761 (7th Cir. 2010) (quoting Fed. R. Evid.; & also Kumh®26 U.S. at 150
(distinguishing expert testimony based on science and engineering fromcasies,” in which
“the relevant reliability concerns may focus upon personal knowledge or exggriand
reaffirming that theDaubertfactors “donot constitute a ‘definitive checklist or test™) (quoting
Daubert v. Merrell Dow Pharms509 U.S. 579, 593 (1993)

Osborn’s analysis of the possibilities and incentives for corruption iniflisicampaign
finance structureests primarily on his understanding of tiberature andis experiences a

consultant and lobbyist. Doc. 1P6at6-8. His report uses examplé&®m two legislative



caucus committees’ largest expenditures during one election cycle to istvathose
committees’ apparent priorities align wittsipredictions.Id. at 311. This analysiss consistent
with the qualitative nature ohe report. Although Osborn does not purport to make factual
conclusions abowdctualquid pro quo corruptioactually occurring in lllinois his report
concludes that there is an amplified “risk of corruptiadien legislative caucus committees are
treated like political parties and both are treated more favorably than PACthangoditical
speakers Doc. 116-2 at 16; Doc. 119 at 14.

The methods Osborn used were appropriate fayuasitativeinquiry into (what he,
rightly or wrongly,views as) the risks created by the A8ee United States v. Mikds39 F.3d
706, 711 (7th Cir. 2008) (“Rule 702 does not condition admissibility on the state of the published
literature, or a complete and flanee set of data...”). Moreover, Osborn’s background makes
him eminently qualified to undertake that inquifyWhether a witness is qualified as an expert
can only be determined by comparing the area in which the withess has superiedgeow
skill, experience, or education with the subject matter of the witness’s testim@ayton v.
McCoy, 593 F.3d 610, 616 (7th Cir. 201@térnal quotation marks omittedOsban’s twenty
years of experience with legislative advocacy, campaigns, ballot measamgmign
fundraising, and studying campaign strategies, methods, and ttibrepesseasilymeet this
standard.

Defendantsetortthat Osborn is unqualified to testify abake lllinois campaign finance
system because thecks lllinoisspecific knowledge or experience. D@&6 at 13-14; Doc. 129
at8. True enough, the questitire court must ask on a Rule 702 motion “is not whether an
expert witness is qualified iregeral, but whether his qualifications provide a foundation for

[him] to answer a specific questionGayton 593 F.3d at 617 (inteal quotatiormarks omitted,
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alterationin original). Yet Osborn’seducatiorand experience give him tifi@undation necessa

to opine about the incentives and power structure inherenyiAraerican campaign financing
scheme.See United States v. Par02 F.3d 752, 758 (7th Cir. 2005) (“[W]hile extensive
academic and practical expertise is an area is certainly sufficigoglify a potential witness as
an expert, Rule 702 specifically contemplates the admission of testimaxypésts whose
knowledge is based on experience.”) (internal quotation marks omifted)ability to identify
opportunities and incentives fihe structure of a campaign finance law is essential to Osborn’s
professional activities, and he ugdt skill toprepae his report. The distinctions (if any)
between the campaign finance systemiliobis andthe other Statesnpactthe weight, not ta
admissibility, of Osborn’s opinions.

For thesereasons, Defendants’ motion to exclude is denied, and Osborn’s testimony is
admitted for its examination of “the structure of lllinois’ scheme of campaigtribution limits
and the incentives and opportunities for corrupttameates.” Doc. 119 atE0.

I. Cross-Motions for Summary Judgment

As noted, Plaintiffs’ soleemainingclaim alleges thdegislative caucus committees are
insufficiently similarto political party committeet® justify their identical treatment under the
Act and their more favorable treatment as compared to individuals, corporations, and PACs.
2014 WL 85932t *4; seeCitizens United558 U.Sat 340 (“[T]he Government may commit a
constitutional wrong when by law it identifiesrtain preferred speakers.'Plaintiffs allegethat
the Act’s disparateontribution limits are not closely drawn to serve a sufficiently important
interest, as required Buckley v. Valeod24 U.S. 1 (1976). Specifically, they maintdiattthe
limits are underinclusivbecause legislative caucus committees have the same pdtential

corruptas PACsso thgustification for limiting PACcontributions should extend to legislative

11



caucus committeesDoc. 128 at 11-14eeBuckley 424 U.Sat 20-25. Theinquiry is
appropriately focused on corrupticas“the only public interest strong enough to justify
restricting electiofrelated speech is the interest in preventing quid pro quo corruption or the
appearance of corruptionWis. Rightto-Life, Inc.v. Barland 751 F.3d 804, 823 (7th Cir.
2014).

The*“basic object” of a political party is “to help elect whichever candidates thg part
believes would best advance its ideals and intereRaridall v. Sorre|l548 U.S. 230, 257-58
(2006) plurality opinion). Political parties do not blindly pursue at any cost to maximize their
representation in a legislative body; rather, they seek and promote candidates & general
matter, will advance their goals and be loyal team playgeg FEC v. Colo. Republican Fed.
Campaign Commb533 U.S. 431, 476 (2001)Eblorado IF') (Thomas, J., dissenting) (“The very
aim of a political party is to influence its candidate’s stance on issues #melcdndidate takes
office or is reelected, his votes.”) (intermplotation marks omitted). Plaintiffs assert that the
“basic object” of legislative caucus committees is not just to elechiikeled candidates, but
also to advance the legislative leadgrstsonal interests by doling out campaign contributions
from their committees in exchange for quid pro quo commitments from the recipients of those
contributions. Doc. 128 at 13-14; Doc. 132 &.8-

The court cannot conclude that this indisputablyueor not true on the summary
judgment record. Viewed in the light most favorable to Defendants, the record wouldhedlow
conclusion thabecaus¢he House Speaker, the Senate President, and the two Minority Leaders
must maintain the broadokased support of theiespectivecaucuses to hold their leadership posts,
they could nothijack legislative caucus committeespamarily serve their personal goasthe

expense ofthdr respective partiegauss as a whole.Moreover, “[c]orruption is a subversion

12



of the political process. ... The hallmark of corruption isfthancialquid pro quo dollars for
political favors.” FEC v. Nat'l Conservative PA@70 U.S. 480, 497 (1985}t is difficult to
imagine political partiesasing campaign contributions ‘toorrupt” recipientan the waythat
individual contributors or RCs can. SeeRandall 548 U.S. at 256-259 (emphasizing “a
particularly important political right, the right to associate in a political parthd'sé&riking down
contribution limits that subjected political parties to the same restric®osher contributors);
Colorado 1, 533 U.S. at 453 (recognizing that parties’ “strong working relationship with
candidates and [their] unique ability to speak in coordination with them should be taken into
account in the First Amendment analy¥isd. at477 (Thomas)., dissenting) (“One can speak
of an individual citizen or a political action committee corrupting or coercocandidate, but
what could it mean for a party to corrupg dandidate or to exercise coercive influence over
him?”) (internal quotation markamitted) Viewing the record in the light most favorable to
Defendants,tiis similarly difficult to imagine thaa legislative caucus committee, created by a
legislabr whose leadership role depends upon an election by other legislators in the $gme par
could corrupt a candidate or incumbent from tialttical party.

At the same time, viewing the record (particularly Osborn’s opinions) in thienfigst
favorable to Plaintiffs, the court cannot conclude as a matter of law thaifflare wrong to
claim that legislative caucus committees serve their leaders’ personal sngrist expense of
their associated parties’ interests, and therdfaatlegislative caucus committe®m® more
similar to PACs and corporations than to political party caitess. See ©stello v. Grundon
651 F.3d 614, 636 (7th Cir. 2011) (“On summary judgment, a court may not weigh the evidence
or decide which inferences should be drawn from the facGegrge v. Kraft Foods Global,

Inc., 641 F.3d 786, 799 (7th Cir. 201[O]f course,a district court may not weighe evidence
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at the summary judgment stagemust view the evidence in the light most favorable to the non-
movant’). It follows that Defendants’ summary judgment motion must be denied as well.
Conclusion
For the foregoing reasons, Defendants’ motion to strike Osborn’s testimadnyea
parties’ crossnotions for summary judgmeate denied The case Wi proceed to trial on
Plaintiffs’ First Amendmentlzallenge to the Act'sreatment of legislative caucus committess
compared to political party committees, on the one hand, and to PACs, corporations, and

individuals, on the other.

United States District Judge

September 212015
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