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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

HARRY P. STINESPRING, Il and
JANICE L. STINESPRING,

Plaintiffs,

V. No. 12 C 5866

N e — L N

FIDELITY NATIONAL FINANCIAL, INC.,
formerly known as CHICAGO TITLE )
CORPORATION, and CHICAGO TITLE )
INSURANCE COMPANY, )
)

Defendant. )

MEMORANDUM OPINION AND ORDERGRANTING
CHICAGO TITLE'S RULE 12(B)(6)MOTION TO DISMISS[16]

JAMES F. HOLDERMAN, Chief Judge:

Before the couris a “Rule 12(b)(6) Motion to Dismiss” (Dkt. Nd.6) filed by defendant
Fidelity National Financial, Inc., formerly known as Chicago Title Corporation Ginidago
Title Insurance Company‘Chicago Titl€). For the reasons stated belowhi€ago Title’s
motion isgranted.

BACKGROUND

On July 25, 2012plaintiffs Harry P. Stinegring, Il and Janice L. Stinespdn(“the
Stinesprings”) filed a complaint against Chicago Title for claansing out of allegedy
fraudulenttransactions involvingCosta Rican real estatéDkt. No. 1 (“Compl.”).) The real
estate trarectionsat issuewerecarried outby the Stinespringsbusiness partneManfred Pino
Sbravatti (“Pino”) the CEQof LatinamericaTitle Co. (‘LATCO”). (Id. 11 45.) LATCO wasthe

exclusive gentof Chicago Titlein Costa Ricdrom 2006 through September 2010, thkevant
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time period (Id. 11 46, 10) Pino,an attorney licensed to practice in Costa Rrepresented
himselfto the Stinespringas an expert in real estate investmefts.| 7.)

In 2005, the Stinesprings entered intdb@50 partnership withPino for purposes of
investing in Costa Rican real estaiel.  7.) The nane of their newlyformed partnershipvas
“Inmobiliaria Tres Peniqués(ld. 1Y 20-21.)In 2006, Pino negotiatetbr and purclsed the
“Tambor and Tamarindo farthsn Costa Rica on behalf of the partnershil. ( 8.) Pino
represented to the Stinesprings that he and the Stinesprings would share toé thest
properties, which was purported to be over $2,170,000.00 for each padnem fact, Pino
paid “no part of the purchase price” for either of the farms, and the Stinespridgaqa than
the total purchase priced(  18.) Pino kept théoverage” from these sales for himselfd.j
Although Pino provided the Stinesprings with “numerous signed ‘contracts’ for thefsiie
subject farms” during the duration of their partnership, each contract ultinigkihrough for
reasons not fly explained.” (d. 1 25.)

In August 2007 and July 2010, unbeknownst to the Stinesprings, Pino caused liens to be
placed on the Tambor and Tamarin@doms by falsely claiming that “the shareholders of the
entities had met and unanimously approved certain borrowings and lighsy’ {7; see also
Pls.’ Ex. E (including specific dates).pino thereafter “stole[ ] the loan proceeds for his own
uses andourposes.” (Compl. § 17.) Similarly, on June 1, 2010, Pino fraudulently took out a
$130,000 mortgage on a condominium unit in San Antonio de Belen owned exclusively by the
Stinesprings and “pocketed the proceed&d’ {{ 26.) On August 5, 2010, Pino frauently

transferred one of the farmghe “Tamarindo Property~from Inmobiliaria Tres Peniques to an

! The court considers “documents attached to the complaint as part of tplicoiitself.” Reger Dev., LLC v. Nat'|
City Bank 592 F.3d 759, 764 (7th Cir. 2018ge alsd-ed. R. Civ. P. 10(c).
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entity named Fiduciaria Castro Garnier, S.A., again without the Stinespringslekigavor
consent.Id. 1 20; see also PIs.” Ex. E.)

LATCO was formed in2006, with Pino asits Chief Executive Officer and Director.
(Compl. 9 10, 5.) At that timeChicago Title and LATCO entered inen exclusive agency
agreement(ld.  10.) With the knowledge and support of Chicago Title, LATI@&d itself out
as the exasive gent of Chicago Titleandusedthe Chicago Title logo in promotional matesial
and on LATCO signslid. 1 6.)

The Stinesprings allege that after the formation of LAT&®@ until they discovered
Pino’s fraudulent actions, Pingontinually assured th&tinespringsthat they should not be
concerned about ¢hlack of evidence of a title fahe propertiepurchased by the partnership
because Pino was backed by Chicago Title in an exclusive agency relatioltshfpl1{.)In
May of 2009,at a meeting in Panamide Stinesprings were told Bthe International Officefs
of Chicago Title that “Pino was the ‘star’ of the Chicago Title internationahtagend was a
man of unquestioned integrity and skillld({ 12.)

The Stinespring nevertheless requestgdm Pinoa title commitmenton at leastone
of” the Tambor and Tamarindo farmms a means of providing “further assurances of his real
estate investment.(ld.  13.)On September 9, 2010, Pino provided the Stinespmvigs a
fraudulentChicago Titletitte commitment(“Chicago Title Commitment”ffor the Tamarindo
Property. [d. 1 14 see alsd?Is.” Ex. E (identifying the Tamarindo Property by survey numper).
In reality, the Tamarindo Property hableadybeen transferred to another entity in August 2010,
as stated above. ThehiCago Title Commitment commits that Chicago Title Costa Rit=,
S.A., will issue its guaranty of title to the Tamarindo Property “upon payment of timeupns

and charges thera®.” (Pls.” Ex. B.) The amountf risk that the Chicago Title Commitment



purportsto bindon behalf of Inmobiliaria Tres Peniquiss$4,894,339.90.1¢. at Sch A.) The
Chicago Title Commitment is not signed, although it states that it is “to becomewlsdial
countersiged by an authorized signatory.” (PIEx. B.) The Stinesprings do not allege that
either they or Pino paid the referenced premiums and cherg&sicago Titlefor a guaranty of
title to the Tamarindo Property.

Also during Septembe 2010, the Stinespringsdiscovered thatPino, who was
representing the Stinesprings’ sonotherreal estate transactions in Costa Ritad stolen the
net proceeds of theale oftheir sors property (Compl. | 15.) The Stinespringshen retained
counsel in Costa iRa to “review the legal statusf [their] real estate holdin§sand discovered
Pino’s fraudulent activities, as described abolkk.| 16;see alsd[ 9, 17-18, 20-21, 26.)

The Stinesprings allege that “the relationship whitiATCO] and Pino had with
Chicago Title as its exclusive agent with the issuance of the Chicago Titlannoswwommitment
gave the Stinesprings the reasonable reassurance at that time that Pinotd aoddactions
(later proven fraudulent) were approved and overseen by Chicago Title, as priftip4].22.)
The Stinesprings further allegbat because Chicago Titléaoned LATCO (and Pino) as its
“exclusive agent,Pino was given a bettéopportunity to commift the fraudulent actslleged in
the Complaint(Id. 1Y 22, 24, 26 The Stinesprings seek monetary damages from Chicago Title
under theories ofiability based upon agency, or, inethalternative, negligent hiring and
negligentretention (Compl.at 45.)

LEGAL STANDARD

Whenconsidering a 12(b)(6) motion to dismiss for failure to state a claim, the cosirt mu
take all facts alleged in the complainttage and must draw all reasonabié&rences in favor of

the plaintiff. Tamayo v. Blagojevicib26 F.3d 1074, 1081 (7th CirO@8). To state a claim for



relief, a complaint must contain “a short and plain statement of the claim showintheéha
pleader is entitled to relf.” Fed. R. Civ. P. 8(a)(2). The complaint must allsg#icient facts to
state a clainthat is“plausible @ its face.”Bell At. Corp. v. Twombly550 U.S. 554, 570 (2007).

A claim has facial plausibility when the plaintiff pleads factual content that allows

the court to draw the reasonable inference that the defendant is liable for the

misconduct allegk The plausibility standard is not akito a ‘probability

requirement,’but it asks for more than a sheer possibility that a defgnkdas

acted unlawfully.
Ashcroftv. Igbal 556 U.S. 662, 678 (2009 laintiffs can also plead themselves outaofirt by
pleading specific facts which show thihey haveno claim.Atkins v. City of Chicagas31 F.3d
823, 832 (7th Cir. 2011 hereviewingcourt should ask itself if the plaintdffhave presented in
their complairt a “story that holds togetherghdwhether the events in the complaint could have
happ@&ed Swanson v. Citibanié14 F.3d 400, 404 (7th Cir. 201M). making thisdetermiration,
the court is to “draw on its judicial experience and common selggml, 556 U.S. at 679.

ANALYSIS

1. AgencyClaim

At the outset, the court addresses the scope of iakkéged agencyDespite the
Complaint’s repeated references to LATCO as “the Exclusive Agent of Chitdigy’ (see
Compl. 11 4, 6, 10, 11, 22, 24, 26), the Complaint contains no allegatemiBcsly describing
the nature of the alleged agency relationship between LATCO and Chidégoofithe duties
that LATCO was allegedly authorized to penfp through Pino, on behalf of Chicago Title.

The Stinesprings alige simply that due to the principahgent relationship between
LATCO and Chicago Title, Chicagditle is liable for Pino’s actions “done in the scope of its

business.” (Compl. qf 232.) Viewing the allegations of the Complaint in the light most

favorable to the Stinespgs, as the court must at this stage of the litigation, the court



understands the Stinesprings to be alleging that Chicago Title is liable for allefastagming

from: (1) the August 2007 and July 2010 liens that Pino caused to be placesl Banthorand
Tamarindo farms; (2the June 2010 lien that Pino caused to be placed on the Stinesprings’
condominium; (3) the August 2010 transfer of the Tamarindo Property; atite($eptember 9,
2010 production of the fraudulent Chicago Title Commitment for the Tamarindo Préperty.

Principles of agency dictate thatpaincipal can be subject to lidity for the tortious
adions of its agent.Restatement (Third) of Agen®@8 7.04,7.08 (2006).Although te
Stinesprings allegm their Complaint that ChicagTitle is liableunder principles of agency for
damages resulting frorRino’s actionsas its agentthey do notspecifically identify the tort
perpetrated by Pinéor which Chicago Titleis alleged to bdiable. The court presunsefor
purposes of this analysis, when viewing the Complaint in the light most favo@hlee t
plaintiffs, that the Stinespringhave basedheir allegations ofagency liability on Pinds
fraudulent misrepresentations.

An agent’s authorityfrom its princpal “may be either actual or apparent, and actual
authoritymaybe either express or impliedzahl v. Krupa 850 N.E.2d 304, 311 (lll. App. Ct. 2d
Dist. 2006)(citing Kaporovskiy v. Grecian Delight Foods, In€87 N.E.2d 268, 272 (lll. App.
Ct. 1st Dist.2003)).“Express authority is actual authority granted explicitly by the principal to
the agent; implied authority is actual authority proved circumstanbgllgvidence of the agent's
position.” Patrick Eng’ring, Inc. v. City of Napervill®76 N.E.2d 318, 329 (1IR012).The court

will discuss each type of ageraythorization in turn.

2 The Stinesprings do hallege that Chicago Title is liable for the “initial fraudulent acts by Pino” relatets
purchase othe Tambor and Tamarindo farms on behalf of the partnerSaieDkt. No. 19 (Pls.’ Resp.”) at 6.)
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A. Actual Authority

The Stinesprings do not allege or argue that LATCO and Pino were actuallyizedhor
by Chicago Title to place liens on Costa Ricanperties or to purchase or sell Costa Rican
properties The court therefore limitdés analysis of actual authority to Pingdsoduction of the
fraudulent Chicago Title Commitment fathe Tamarindo Property on September 9, 2010.
Together, the allegatiortdf the Complaint and the language of the Agengyegment beteen
Chicago Title and LATCO demonstratieat Pino did not have actual authoritty provide the
fraudulentChicago TitleCommitmentto the Stinesprings

Under the terms of the Agencygreement, LATCO carot commit Chicago Title to risks
“without Chicago Title’s prior written approval” where (1) the risk wasréh®00,000 or (2) “a
partner, member, or shareholder of Agent has or will have a legal or equitable interest” in the
transaction. (Agency Agreemeff 7A, 7G and Sch. A.) Although both of these provisions apply
to the Tamarindo Property, the Stinesprings hasteallegedor arguedthat Chicago Title gave
Pino written approval priaio his production othe Chicago Title CommitmeniThe Stinespngs
also do notllege any facts plausibly suggestigt Chicago Title at any timanplied through
circumstantial evidenctat Pino hadctualauthorityto act as itagent leyond the scope of the
Agency AgreementAccordingly, the court concludes that the Stinesprings have failed to allege
a plausible theory of liability on the grounds that Pino was actually authorizeddacer a

binding Chicago Title@mmitmentfor the Tamarindo Property.

% Documents attached to a defendant’s motion to dismiss are propentg befccourt if they are referenced in the
plaintiff's complaint and are integral to the plaintiff's clainv@nture Assoc. Corp. v. Zenith Data Sys. CA®B7
F.2d 429, 431 (7th Cin993).The agency agreement between Chicago Title and LATCO, attached as antexhibit
Chicago Title’'s motion, dee Dkt. No. 162 (“Gonzalez Aff.”), Ex. A (“Agency Agreement)) is referenced in
paragraph 10 of the Stinesprings’ Complaint, and is intagralaintiffs’ claims because the Stinesprings allege
agency liability through actual authority given to Pino by Chicagae TAkcordingly, the court may consider the
Agency Agreement between LATCO and Chicago Title when analyzing the StmssSagenyg claim.
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B. Apparent Authority

To proveapparent dinority, the Stinesprings-as a “third person” tthe alleged agency
relationship—must ultimatelyshow that:

(1) the principal consented to or knogiy acquiesced ithe agent’'s exercise of

authority; (2) based on the actions of the principal and agent, the third person

reasonably concluded that the party was an agent of the principal; and (3) the third

person justifiably and dementally relied on the agestapparent authority.
Sphere Drake Ins. Ltd. YWm. Gen.Life Ins. Co, 376 F.3d 664, 673 (7th Cir. 2004yuoting
Amcore Bank, N.A. v. Hahnamatbrecht, Inc, 759 N.E.2d 174, 183 (lll. App. Ct. 2d Dist.
2001)).

As noted above, the Stinesprings appear to be assertinGhltaigo Title is liable for
four specific acts committedly its alleged agent, PinGhree of these actsthe August 2007
and July 2010 liens that Pino caused to be placed on the Tambor and Tamarindo farms; the June
2010 lien that Pino caused to be placed on the Stinesprings’ condominium; and the August 2010
transfer of the Tamarindo Propertyoccurred without theStinesprings’ knowledgelt is
thereforenot clearto the court how the Stinesprings are alleged to have relied on Pino’s apparent
agency to their detriment with respect to these thraesactionseven if the Stinesprings
justifiably believed “that Pino’s conduct and actions (later proven fraudulerd) apgroved and
oversea by Chicago Titlé as a general matter. (Compl. I 22.) The Complaint also does not
suggest that any of the entities issuihg tiens relied on Pino’s apparent authority to act on
behalf of Chicago TitleRather, the Complaint alleges that Pino secured the fraudulent liens by
misrepresenting himself as an authorized agent of Inmobiliaria Tres Ber(igeeCompl. § 17
(“Pino fasely stated that the shareholders of the entities had met and unanimously approved

certain borrowings and liens against the farmsTh¢ Stinesprings havwgenerallyalleged that

Pino’s status as the exclusive agent of Chicago Title gave him “the opippttucommitthese



fraudulent acts,”because “Pino had relationships with these same lenders through Chicago
Title.” (Compl. 1 24, 26.This allegation without more,is not sufficient to state a plausible
theory of liability against Chicago Title based Pino’s apparent authority to act on behalf of
Chicago Title with respedo these three transactionthe remainder of the court’s analysis
therefore focuses solely on Pino’s September 9, 2010 production of the fraudulent Clitieago T
Commitment for he Tamarindo Property.

ConsideringLATCO'’s alleged use of the Chicago Title lggwith Chicago Title’s
permission, and the alleged oral representation by Chicago Title’'s Inbevala®fficers to the
Stinesprings that Pino was a “star” within the organization, the Stinespcmgel have
reasonably concluded that Pino was an agent of Chicago Title who was authorizedrtata
behalf.Given the totality of the circumstances, however, the factual allegatidinge Gomplaint
do not plausibly suggethhatthe Stinespringsould have justifiably reliedupon Pino’s apparent
authorityto producethe Chicago Title Comitment as a reasondke assurance of Pino’s real
estatedealings In other words, even assuming that Pivaml apparent authority to produce the
Chicago Title Commitment, the Stinesprings have failed to plausibly allege thaetaice on
this production was either justifiable or detrimerital.

The Chicago Title Commitment states its facethat it would “become valid when
countersigned by an authorized signato(fls’ Ex. B.) The linedesignated for the “Autirized

Signatory” remains blankoweverwhich should have been a “red flag” to the Stinesprings that

* The absence of detrimental reliance is also fatal to the Stinesprimggerlying claim of fraudulent
misrepresentatiornder lllinois law, a clan for fraudulent misrepresentatiogquires:

(1) [a] false statement of material faE(2) known or believed to be false by the party making it;
(3) intent to induce the other party to act; (4) action by the other pargliamce on the truth of
the statement; and (5) damage to the other party resulting from that reliance

Wigod v. Wells Fargo Bank, N,A673 F.3d 547, 569 (7th Cir. 2012) (quotibtpogatch v. Brincat920 N.E.2d
1161, 1164]lll. App. Ct. 1st Dist. 2009)



something was amis3.he Chicgo Title Commitment alsstatesthat it would be effective
“upon the payment of the premiums and chargesftreré(ld.) The Stinesprings have failed to
allegeany facts in the Complairstuggestinghat they paid any premiums or charges in exchange
for the Chicag Title Commitmentlf the Stinesprings had re#okselimitations and noted the
missing signaturehey ould not have reasonably considered the Chicago Title Commitament
be an effective indication of title insurantm the Tamarindo Property, espebjatjiven Mr.
Stinespring's experience as a licensed attorriey

Furthermore, He facts pleaded in the Complaint suggest thatS3heresprings were or
should have been suspicious of Pino’s activity prior to even being supplied with the Chicago
Title Commitment.The Stinesprings allege in theio@plaint that “[tlhroughout the purported
‘partnership relationshipbetween Stinesprings and PinBjno provided numerous signed
‘contracts’for the sale of thesubject farms. At thelag minute’ each contract fetthrough for
reasons not fully explained.” (Compl. { 29he Stinespringsown characterization otheir
businesgelationshipwith Pino indicates to the coutthat the Stinesprings shoultave already
been wary of Pino’s actiongrior to and independentf receiving the Chicago Title
Commitment, andas a resultcould not have justifiably relied on Pino’s production of the
unsigned September 9, 2010 Chicago Title Commitment as “further assurancesrpfdtthei
estate investmerit(Compl. 1 13.)

Additionally, the Stinesprings have not plausibly alleged that they relied on Pino’s
apparent authority to their detrimerfthe Stinesprings argue in their response that “[i]f the
Stinesprings had not been told by [Chicago Title] that Rim®b his LATCO office were its ‘star

agents’, and if Stinesprings had not been given the assurance of the title compmatrient

® The court takes judicial notice of the fact that Harry P. Stinesprihga$ filed an attorney appearance form o
behalf of himself and Janice L. Stinespring. (Dkt. No. 3.)
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could have been taken earlier to limit the losses sustained by the Plai{fifés.’'Resp. at §.)

The onlyrelevantlosses” identified in the Complaintvith respect to the Tamarindo Property
however, are attributable to the June 2010 lien on the Tamarindo Property and the August 2010
transfer of the Tamarindo Properys the Complaint notes, “both transactions occurf@djr

to the date of the Chicago Title CommitmenfCompl. § 20 (emphasis in original)2ino’s
production of the unsigned September 9, 2010 Chicago Title Commitment could not have caused
these injuries.

In sum, the Stinesprings have not plausibly alleged that Pincatiacl or apparent
authority under lllinois law by which Chicago Title can be held liable fowoBifraudulent
misrepresentationsThe Stinespringsclaim for liability based on Chicago Title’s agency
relationshipwith LATCO is thereforedismissed with prejudice.

2. Negligent Hiring and Negligent Retention Claim

The Stinesprings also allege that Chicago Title is liable for negligently hiridg an
retaining Pino and for the damages resulting therefrém\egligent hiring and negligent
retention are tort claims$nider v. Consolidation Coal C®73 F.2d 555, 557 (7th Cir. 1992).
The Sthesprings acknowledge in theegsponse to Chicago Titlefeotion to dsmiss that these
claims “require that aduty’ exig to impose liability—as with any tort.” (Pl.’'s Re&p. at 16.)

The Stinesprings contend that Chicago Title owed them a special duty of oaeeséd
by’ the Agency Agreement(Pls.” Resp. at 17.) Specifically, the Stinesprings note that the
Agency Agreement required LATCO to appropriately maintain and trackgtedranties and

other prenumbered forms furnished by Principal,” (Agency Agreement { 4.E), and tkest as

® In their response brief, the Stinesprings further allude to giieatled claim for negligent supervisigRls.’ Resp.

at 1517.)
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that this requirement was established in part for the purpose of avoiding &resaarmto
individuals,such as the Stinesprings, who are not customers of Chicago Title. (Pls.” Resp. at 16
17.)

The court need not decide whether Chicago Title owed the Stinesprings any special duty
of care under the circumstances alleged in the Compl@otpare Harrison v. Dean Witter
Reynolds, In¢.974 F.2d 873885 (7th Cir. 1992) (finding no duty of care where plaintiff was not
a customer of the defendantestmentiirm and held no account thera)th Malorney v. B & L
Motor Freight, Inc, 496 N.E.2d 186, 1088-89(ll. App. Ct. 1st Dist. 1986) (duty of care arose
when defendant employer entrusted its employee driveramiistrumentality of the underlying
crime). Even if Chicago Title did owe the Stinesprings a special duty of bar&tinesprings
have not pleaded sufficient facts to plausiagserithat they suffered injuries from any alleged
breach of this duty. To support their claim for negligent hiring and retentiorgtihesprings
must plausibly allege that Chicago Title’s negligence proximately caused thgiesnVan
Horne v. Muller 705 N.E.2d 898, 904 (lll. 1998). As noted above, Pino’s production of the
unsigned September 9, 2010 Chicago Title Commitment did not cause any of the injuries
claimed by the Stinesprings in this lawsuit, @l which took place prior to September 9, 2010.
Accordingly, the Stinesprings’ claim for negligent hiring and retentiordignissed with
prejudice.

CONCLUSION

For the reasons stated abo@hicago Title’s “Rule 12(b)(6) Motion to Dismiss” (Dkt.

No. 16) is granted andl@laims are dismissed with prejudice. Civil case terminated.
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ENTER:

7 M-lhw

JAMES F. HOLDERMAN
Chief Judge, United States District Court

Date: April 15, 2013
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