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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MARZELLA BOWMAN, )
)
Plaintiff, )
)
V. ) No. 12 CV 6265
) Judge Joan H. Lefkow
STATE OF ILLINOIS DEPARTMENT OF )
HEALTHCARE AND FAMILY SERVICES, )
)
Defendant. )
)

OPINION AND ORDER

Plaintiff Marzella Bowman filed aecond amended complaagainst defendant the State
of lllinois Department of Healthcare and Family Services (“HRF&"age discrimination and
retaliation in violation of the Age Discrimination in Employment Act (“ADEA2P U.S.C.88
621et seq (Dkt. #27.) HFS now moves to dismiss for failure to state a claim upon which relief
may be granted under Federal RofeCivil Procedure 12(b)(6). (Dkt. #30.) For the reasons set
forth herein, the motion will be granted in part and denied in part.

LEGAL STANDARD

A motionto dismissunder Rule 12(b)(&hallenges a complaint for failure to state a

claim upon whib relief may be granted-ed. R. Civ. P. 12(b)(6%5en. Elec. Capital Corpu.

Lease Resolution Corpl28 F.3d 1074, 1080 (7th Cir. 1997). In ruling drude

! HFS also moved to dismiss for lack of jurisdiction under Federal R@a/ibProcedure 12(b)(1), but
“[tlhe requirement of exhaustion of administrative remedies under tH®AAD . is not jurisdictional.”
Wierciszewsky. Granite City Ill. Hosp. Cq.No. 11-120-GPM, 2011 WL 1615191, at *2 (S.D. lll. Apr.
28, 2011). The same is true for the requirement that the plaitiffufit within 90 days of receiving a
right to sue noticeVitello v. Liturgy Training Pub’ns932 F. Supp. 1093, 1096 (N.D. lll. 1996) (“[T]he
ADEA'’s 90-day filing requirement is not jurisdictional but instead acts as a statlinatations.”);

accord Panaraw. Liquid Carbonic Indus. CorpNo. 95 C 6521, 1996 WL 494267, at *2 (N.D. Ill. Aug.
27, 1996).The court will thertore evaluate HFS’s motion under Rule 12(b)(6).
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12(b)(6) motion, the court takes as true all facts in the complaint and drawsaiiabke
inferences in favor of the non-moving parixonv. Page,291 F.3d 485, 486-87 (7th Cir.
2002). To survive a Rule 12(b)(6) motion, the complaint must not only provide the defendant
with fair notice of the claim’s basis but must also establish thatthessted relief is plausible
on its face.Ashcroftv. Igbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 173 L. Ed. 2d 868
(2009);seealso Bell Atl. Corpv. Twombly 550 U.S. 544, 555, 127 S. Ct. 1955, 167 L. Ed. 2d
929 (2007). The allegations in the complamist be “enough to raise a right of relief above the
speculative level. Twombly,550 U.S. at 555. At the same time, the plaintiff need not plead
legal theories Hatmakerv. Mem’l Med. Ctr, 619 F.3d 741, 742-43 (7th Cir. 2010). Rather, itis
the facs that count.

BACKGROUND ?

Bowman has been employed by HFS since 987 all relevant times she was over 40
years of age. In 2010, Bowman applied for an open position as a Child Support Specialist
Trainee. On April 10, 2010, HFS awarded the position to an employee who was under 40 years
of agewith comparable qualifications to Bowma@n October 19, 2010, Bowman filed a charge
of discrimination with the lllinois Department of Human Rights (“IDHRCh@rge No. 2011 CA
0723) (“October 2010 chargejhich was crossiled with the United States Employment

Opportunity Commission (“EEOC”glleging that the State of Illinois Department of Child

2 The facts in this section are taken from the ypi#aded allegations in Bowman'’s second amended
complaint. They are presumed true for the purpose of resolving tlempnestion. See Barnes. Briley,

420 F.3d 673, 677 (7th Cir. 2005Fhe court takes judicial notice of the filings defendant has attached to
its motion to dismiss and reply, as these are matters of public ré@eedEnnenga. Starns 677 F.3d

766, 773 (7th Cir. 2012Andersorv. Ctrs. for New Horizons, In¢891 F. Supp. 2d 956, 959 (N.D. IlI.
2012).

% The nature of her previous positions is unclear, but in her April 6, @@irge Bowman states that her
most recent position is Office Coordinator in the division of Child SuppddrBement. (2d Am.
Compl. Ex. A)



Support Services discriminatedaanst her because of her ageféing to promote her to the
position of Child Support Specialist Trainee. (2d Am. Compl. Ex. C.) Bowman voluntarily
withdrew her charge on or about August 12, 2011, and an order of closure, dated August 25,
2011, closed IDHR’s investigation and terminated the EEOC’s processing diattge ¢ (Dkt.
#41, Ex. 4.) Bowman subsequently received a dismissal and notice of right to sue from the
EEOC regardindpercharge of age discriminatidsut she declined to pursue her claim. (2d Am.
Compl. 7 13
Bowman continued to be employed by HFS and her annual employment replogt for t
year 2011 stated that shreet her employer’s expectationsse€2d Am. Compl. Ex. D.)
Between October 19, 2010 and April 6, 2012, Bowman applied for several open positions as a
Child Support Specialist Trainee. On each occasion, Bowman was not awarded toe aoditi
instead an individual withléss senioritywas promoted to the job.ld { 13)
On April 6, 2012, Bowman filed a charge of discrimination wiita EEOC(Charge No.

440-2012-03083), which was crofied with the IDHR (“April 2012 charge”)alleging in
relevant part as follows,

During my employment, | complained about discrimination and

filed a Charge with the lllinois Department of Human Rights

(Charge No. 21B01002940). Subsequently, | applied for

several Child Support Specialist Trainee positions, but have not

been hired. | believe that | have been discrated against in

retaliation for engaging in protected activity, in violation of the

Age Discrimination in Employment Act of 1967, as amended.

(2d Am. Compl. Ex. A.) When asked the basis of the alleged discrimin8wevman checked

the “retaliation” ba on the charge.

* Although Bowmaralleges she received a notice of right to sue from the EEOC, it is not attached t
eitherBowman’sor HFS’ssubmissions. If she did not, in fact, receive a notice of right to sue from the
EEOC, it could make a difference with respect to the timeliness of her conglage discrimination
arising from this charge.



On May16, 2012° Bowman receivea dismissal and notice of right to suem the
EEOC. 2d Am. Compl. Ex. B.) On August 9, 2012, diked apro secomplaint in this court
alleging that HFS failed to promote her because of her age. (Dkt. #1.) HFS subgeqoead
to dismiss and the court granted the motion without prejudice allowing Bowman an opgortunit
to cure a number of pleading deficits. (Dkt. #170n January 17, 2013, Bowman, again acting
pro se filed an amended complaint that contaisgdilar allegations (Dkt. #19.) On January
31, 2013, the court appointed counsel for Bowman. (Dkt. #20.) On April 10, 2013, Bowman
filed the instantwo-count complaint alleging age discrimination and retaliation under the
ADEA. (Dkt. #27.) HFS has now moved to dismiss this complaint arguing that Bowman has (1)
failed to exhaust her administrative remedies as to her age discrimination clei(®) faned to
timely file her retaliation claim(Dkt. #30.)

ANALYSIS

Age Discrimination Claim

HFS argues that Bowman’s age discrimination claim must be dismissed bgddhse
October 2010 charge, in which Bowmalleged age discrimination, was withdrawn; and (2) the
April 2012 charge alleged only retaliatioRrior to filing an age discrimination claim in federal
court, a plaintiff must file an administrative charge of discrimination with the EES3@
29 U.S.C. § 626(dMililler v. Am. Airlines, Inc, 525 F.3d 520, 525 (7th Cir. 2008)THis
requirement is to ensure that the employer has notice about the particdngdgahtonduct and

provides an opportunity for settlement of the disputdiller, 525 F.3d at 525Becausdllinois

®> The complaint inconsistently pleads the date of ptas May 11 and May 16S¢e2d Am. Compl. 11
8 & 13.) Because the court must construe the facts in the light most favor&8aeman, it will apply
the May 16th date.

® The court held that the complaint failed to demonstrate that Bowman tedhaes administrative
remedies and failed to statelaim of age discrimination upon which relief may be granted. (Dkt. #17.)



is a deferral state, meaning a state witlagency empowered to remedy age discrimination in
employmenta plaintiff must fileheradministrative charge within 300 days of the alleged
unlawful adverse actianSee?29 U.S.C. § 626(d)(1)(BAndersorv. lll. Tool Works, Inc.

753 F.2d 622, 625 (7th Cir. 1985\ plaintiff must also file hecharge with the appropriate state
agencyand may not bring federal lawsuit unt@t least 60 days after making such a filiigge
29 U.S.C. 88 626(b) & 626(d)(1pvergardv. Cambridge Book Cp858 F.2d 371, 374 (7th Cir.
1988). If the EEOC notifies the complainant that it has dismissed her charge, she 8@n has
days after receipt of such notice to file a civil actiofederal court See29 U.S.C. § 626(e)To
trigger this 96day limitations period, however, the EEOC must give the complainant proper
notice of her right to sueTrujillo v. BorgWarner Transmission Sys., InBlo. 11 C 2530, 2011
WL 5373996, at *2 (N.D. Ill. Nov. 7, 20113ee DeTata. Rollprint Packaging Products, Inc
632 F.3d 962, 967 (7th Cir. 2011) (discussing similar limitations period under Title VII).

A. Whether Bowman'’s voluntary withdrawal of her October 2010 charge
precludes c_onsideration of her age discrimination clainfor her April 2010
non-promotion

The second amended complafieges thaton April 10, 2010 HFS failed to promote

Bowmanbecause of her ageUnder § 626(d)(1)(B), Bowmamas required to file a charge with

the EEOCwithin 300 days of April 10, 2010, the date of her non-promot®he met this

requirement by timely filing her October 2010 charge. Bowman voluntarily withtlris

" Although Bowman states that she submitted applications for several opemngdsitiween October

19, 2010 and April 6, 2012 and was not hired, she alleges only that someone with “l@#y Serot
someone younger than she, was promoted instead.isTinisufficient to state a claim under the ADEA.
See Martinor. MCI Commc'ns Servs., InG74 F.3d 447, 453 (7th Cir. 2009) (“To establigiriena
faciecase of age discrimination . . . [a plaintiff] must prawneefr alia] that . . . the company tresl

similarly situated employeesder 40more favorably.) (emphasis addgdcf. Kowalczyk/. Walgreen

Co, No. 03 C 8335, 2005 WL 1176599, at *9 (N.D. lll. May 17, 2005) (granting summary judgment to
employer where plaintiff “failed to establish a prifagie case of age discrimination because the Court
cannot discern whether [plaintiff’s coworker] meets the ten year éiféerin age requirement established
by the Seventh Circuit.”).



charge, however, on or about August 12, 2011, thereby terminating her administisgivéea
Dkt. #41-4.)

HFS argues that by voluntarily withdrawihgrcharge Bowmanhas failed to exhaust
her administrative remedi&gcause her age discrimination claim was never investigated by the
IDHR or the EEOC, Which is required prior to filing a federal lawsuit.” (Ds Reply at 3.)
HFScitesno ADEA authority for its position, and the court remains unpersuaded. Uritlke
VII of the Civil Rights Act of 1964, 42 U.S.C. 88 2008eseq, the ADEA allows a plaintiff to
file suit in federal court without first obtaining a right to sue notice from the EECitnpare
Rushv. McDonald’s Corp, 966 F.2d 1104, 1110 (7th Cir. 19927 (fere are a number of
prerequisites to the successful mainteeawica claim under Title VIl First, the party must file a
charge with the EEOC within the period of time allotted by the staggeond, the Commission
must issue a right to sue lett@r(internal citation omitted with Rittmeyerv. Advance Bancorp,
Inc., 868 F. Supp. 1017, 1021 n.3 (N.D. lll. 1994)DEA cases may be filed without the
issuance of a Right to Sue letter so long as the complaint is filed at least 6Gefaysediling
of a charge with the EEOC. If, and only if, the charges are terminated or dropiredBEOC,
then the complainant must file his federal complaint within 90 days of receiving wbdtscich
termination”) (internal citations omitted)Thus, the fact that Bowman voluntarily withdrew her
October 2010 charge does metessarilyprecludeher frombringing the instanage
discriminationclaim under 8 62¢). Nonetheless, jfas allegedn the second amended
complaint, Bowman received a notice of right to sue from the EEOC after ID#$BRdcthe file,
she would have been notified that she had 90 days to file suit, and she did not. The claym arisin

from this charge is thusarred®

8 If Bowman did not, in fact, receive a notice of right to sue from the EEOC, i cmake a difference
with respect to the timeliness of her complaint of age discriminatisingfromthe October 2010 charge



B. Whether Bowman'’s age discrimination claim for her April 2010
non-promotion is “like or reasonably related” to her April 2012 charge

To demonstrate that she has satisfied administrative prerequsitesian must instead
rely on herApril 2012 charge. Because Bowman filed her April 2012 charge more than 300
days after her April 10, 2010 non-promotion, she may only proceed in federaif ahrcan
demonstrate that the allegations in éecond amended complaint related to her April 2010 non-
promotionfall within the scope of her April 2012 charg&eeStefferv. Meridian Life Ins. Cq
859 F.2d 534, 544 (7th Cir. 1988). The “basic purposeadiring a charge . . . is to give the
employer some warningf the [complained-of] conduct’ and afford ‘the EEOC and the
employer an opportunity to settle the dispute through conference, conciliation, andiperéua
Ajayiv. Aramark Bus. Servs., In836 F.3d 520, 528 (7th Cir. 2003) (quotidgeekv. W. & S.
Life Ins. Co, 31 F.3d 497, 50(rth Cir.1994)). Thus, to satisfy the “scope of the charge”
doctrine, Bowman must show that henplaint allegations ardike or reasonably related to the
allegations of the charge and growing out of such allegatidieffen 895 F.2cat 544
(quotaton marks and citation omittedA review of the relevant documerdemonstrates that
theyare not

Bowman’s April 2012 chargstates only thaghe “complained about discriminationy b

filing a previous charge, and that she “believe[d] that [sh¢ heeh discriminated against in

because the closure notice from the IDHR did not adasef her right to file a lawuit within 90 days.
SeeTrujillo, 2011 WL 5373996, at *2 (IDHR order of closure did not give plaintiff proper notice of her
right to sue)citing DeTatg 632F.3d at970and 29 C.F.R. § 1601.28(e)iling time limits inage
discrimination cases are subject to equitable tolling, “the jmdgge doctrine, well established in federal
common law, that excuses a timely filing when the plaintiff could not, @dbpitexercise of reasonable
diligence, have discovered all the information he needed in order to ke &ildehis claim on time.”
Burchettv. U.S. Postal SeryNo. 03 C 1325, 2006 WL 2794807, at *24 (N.D. Ill. Sept. 26, 2006)
(quotingTaliani v. Chrans 189 F.3d 597, 597 (7th Cir. 19993geDel Korthv. Supervalu, Ing 46 F.
App’x 846,848 (7th Cir. 2002) Error! Main Document Only. The 90eay period is essentially a statute
of limitations, and, like a statute of limitations, it can be waived atifieal through equitable tolling.”).



retaliation for engaging in protectedtivity” under the ADEA. (2d AmCompl.Ex. A.) When
asked a what basis she brought her chagjee checked the “retaliation” box, not the “algex

on the charge form. Although this omission is not fatal in and of isflenkinsv. Blue Cross
Mut’l Hosp. Ins., Inc.538 F.2d 164, 167 (7th Cir. 1976), the only fact that might have
reasonably alerted the EEOC or HFS to Bowmagediscrimination claim is her statement that
shepreviously “complained about discrimination”; however, even this is a streta Séventh
Circuit has held thatas a general mattéretaliation and age discrimination claims are
sufficiently dissimilar that an administrative charge of one fails to supportseguént civil suit
for the other.” Noreuilv. Peabody Coal C096 F.3d 254, 258 (7th Cir. 199@)cordO’Rourke
v. Continental CasCo., 983 F.2d 94, 97 (7th Cir. 19938teffen859 F.2d at 544The facts
contained in Bowman’s April 201¢harge are insufficient to overcome this general rdle be
consideredeasonably relatedthe EEOCcharge and the complaint must, at a minimum,
describe the same conduct and implicate the same individiddsvakv. Palatine Cmty.

Consol. Sch. Dist. No. 15lo. 00 C 6467, 2001 WL 619521, at *2 (N.D. Ill. May 2902p
(quotation marks and citatia@mitted). As it relates to Bowman’s age discrimination claihe t
April 2012 charge contains no mention of her April 2010 non-promotion, naritlbame the
individual(s) whoallegedlydiscriminated against hein fact, there is nothing in the charge
besides Bowman’s vague statement that she previously “complained aboutidestoon” that
could have given HFS reasonahblarningof the conducallegedin the second amended
complaint. This is simply not enough. ThB®wmancannot proceed on an age discrimination

claim based on her April 2012 charge.



Il. Retaliation Claim

HFESalsomoves to dismiss Bowman'’s retaliation claim on the grotimaist was
untimelyfiled in this court. Under 29 U.S.C. 8§ 626(e), Bowman was required to file her
retaliation claim within 90 days of receiving notice from the EEOC of her right toBoman
receivedherright to sue notice on May 16, 2012. She filed her original complaint, using the
standardoro seform provided by the court, on August 9, 2012 (86 days aftaivang her right
to sue notice). She did not check the “retaliation box” in the body of the complaiathéd to
theoriginal complaint howeverwas a copy oher April 2012 charge, in whiclhe states that
she believed she had been “discriminated against in retaliation for engaging abepraietivity
under the ADEA. (Compl. at 8.) On April 10, 2013, Bowman, with the assistance of counsel,
filed a second amendedroplaint in which she assteda retaliation claim for the first time
(See2d Am. Compl g 12.) HFS argues that Bowam’s retaliation claim is untimely because it
was first asserted 329 days aftbe received her right to sue notice. Bowman coutitatler
retaliation claim relates back to her original timely fitmmplaint under Federal Rule of Civil
Procedure 15(c) and is therefore proper

Rule 15(¢(1)(B) provides that an amendment to a pleading relates back to the date of the
original pleading if the amendment asserts a claim or defense that arose out of the conduct,
transaction, or occurrence set out—or attempted to be set out—in the original ple&@idgR.
Civ. P. 15(c)(1)(B).In general, relation back is peitted under Rule 1%here*“an amended
complaint asserts a new claim on the basis of the same core of facts, but involviageatdif
substantive legal theory than that advanced in the original pleaddudarzv. Prudential Ins.
Co. of Am.93 F.3d 372, 379 (7th Cir. 1996). The question for the court is “whether the original

complaint gave the defendant enough notice of the@and scope of the plaintiff's claim that



he shouldn’t have been surprised by the amplification of the allegations of the araymahint
in the amendedre.” Santamarinars. Sears, Roebuck Gal66 F.3d 570, 573 (7th Cir. 2006).

Theoriginal complaingave HFS sufficienhoticeof Bowman'’s retaliation claino
satisfy this test Attached to Bowman’s complaint was her April 2012 charge in which she
specifcally alleged retaliation. Although Bowman did not check the “retaliation box” oprthe
secomplaint form,she included enough facts to place HFS on notice of the nature and scope of
herclaim. Given thapro secomplaints are to be liberally construsdeMcCormickv. City of
Chicagq 230 F.3d 319, 325 (7th Cir. 2000), and that leave to amend is to be freelysgwen,
Fed. R. Civ. P. 15(a)(2), the court has little difficulty concluding that Bowmarakatsbdn claim
relates back to her original timely filed complaii®eg e.g.,Ackermarv. City of Harvey Police
Dep't, No. 96 C 4363, 1998 WL 67632, at *4 (N.D. lll. Jan. 29, 19B88gliation claim related
back to original complaintgccordDavisv. University of Chicago Hosps158 F.R.D. 129, 132
(N.D. lll. 1994). HFS’s motion to dismiss this claim is denied.

CONCLUSION AND ORDER

For the foregoing reasons, HFS’s motion to dismiss the second amended complaint is
granted in part and denied in paRlaintiff shall, by Decembet3, 2013 file a third amended
complaint reflecting this rulingnd defendant shall have 21 days thereafter to plEa€.case

will be called for a scheduling confererme January 9, 2014 at 11:00 a.m.

Date: December 2, 2013 W

.S. District Judge Joan H. Lefkow
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