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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHN GERALD CONWAY,
Plaintiff,
V. No. 1:12-cv-6338

Judge James B. Zagel
ALLSTATE INSURANCE COMPANY,

Defendant.

MEMORANDUM OPINION AND ORDER

Before the Court is Defendant Allstdtesurance Compang’Motion for Summary
Judgment Pursuant to Fed. R. Civ. P.Blaintiff John Conway allegethat he was unlawfully
terminated from his position at Allstate Insurar@ompany due to his aga,violation of the
Age Discrimination Employment A¢*ADEA”), 29 U.S.C. 8621 et seq.

For the following reasons, Defendant’s fidm for Summary Judgment is granted.
|. BACKGROUND

Plaintiff John Conway, born in 1955, was@oyed by Allstate Insurance Company
(“Allstate”) from 1981 to 2009. From 1999 onwardyr@vay worked in Allstate’s Sourcing and
Procurement Solutions (“SPS”) department, veheg was ultimately classified as a Band E
employee. Under Allstate’s salary band clfisation system, higher band employees such as
Conway were responsible for more conxpdend skilled work and were compensated
accordingly. In 2009 Conway was a member efmterprise Services team responsible for
sourcing commodities for the corporation, sucfuasiture, office supplies, and company cars.

During all relevant times leading updad following Conway’s termination, Lori

Yelvington, born 1958, was the Senior Vice Prestdf SPS. In the fall of 2008, Don Civign
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joined Allstate as its CFO and oversaw Fueance Shared Services (“FSS”) department.
Yelvington reported dirgly to Civign.

In or around late 2008 Civign asked hafftincluding Yelvington, to decrease their
2009 budgets while increasing organizational efficyery elvington testifid that she understood
that Civign wanted her to reduce the SPS bubgetbout $1 million, although Civign testified
that he did not recall allocatirige budget cuts by sub-department. Nevertheless, Yelvington set
about to reduce the SPS budget and concludgdifcause a significeportion of the budget
came from employee salaries, the best wagctmmplish her objective was to implement a
Reduction in Force/Job Elimination (“RIF/JEAs the sole officer responsible for her
department’s budget, Yelvingtahd not require Civign’s approl/éo make budget decisions for
SPS, including personnel decisions. Accordinglylvirigton determined that the department’s
top-heavy structure was inefficient and soughtedistribute worknore appropriately,
streamline the payroll, and achieve a more trawlgi pyramid structure with a greater number of
lower-salaried employees than high band engx#gy In one document, Yelvington wrote that
she also hoped the RIF/JE would ushea fisulture change” in the department.

Working with two of her direct repaitJoe Duffy and Lynne Iverson, Yelvington
developed the business case anmdroonication plan for her RIF/JBitiative. Duffy and Iverson
were both over 40 in 2009, having been born in 1953 and 1965 respectively. After consulting
with HR Senior Manager Larry Matson, Yelvingtoompiled her business case with the help of
Duffy and Iverson. Yelvington tesigfd that among the factors shaneidered weréhe criticality
scores of various commodities, although criticaditpre was not determinative in any particular

case' For instance, several of the commodities for which Plaintiff was responsible had low

L within SPS, various commodities were assigned different “criticality” ratings to assess the commodity’s
importance to SPS and Allstate.



criticality scores, but other employees whose commodities had similar or lower criticality scores
were retained. Yelvington also testified tha¢ slonsidered whether any particular employee had
team-led responsibilities, which could make tlukities more difficult to r@istribute in the event

of termination.

Ultimately, Yelvington alone selectélde employees for termination, including
Plaintiff. All the employees impacted by the RIF came from Band D, Band E, or the non-exempt
category. No Band A, B, or C employees (thathe lower salaried employees) were impacted.
All impacted employees were 39 or olde2®09, with birth years ranging from 1948 to 1970.
Following the RIF, the proportion of employees iotlee age of 40 in each of the impacted Band
levels remained roughly the same or, in a fevesaactually increased. For instance, prior to the
RIF, 88% of Band D employees and 94% ohB8& employees were over 40. After the RIF,

92% of employees in both Bands were over 40h@fSPS employees who remained, at least 14
were Plaintiff's age or older, @uding five employees who weie their sixties. Subsequently,
however, two of the aforementioned 14 employee®werminated and several left Allstate or
retired over the course of the next 18 months.

With regards to Plaintiff, Yelvington testified that she selected him for the RIF at least
in part because his commodities were neithemgdex nor highly critical and because he did not
have any team-led responsibilities. For thessaas, Yelvington asserts that she concluded his
duties could more easily edistributed among lower-banded employees. On April 22, 2009,
Iverson and an HR representative informeairRiff that his position was being eliminated.

While Allstate did not hire a replacement tafpem Plaintiff's job as previously defined, his
commodities were redistributed to two Ban@mployees, Karen Koo (born 1980) and Andrew

O’Donnell (born 1982).



Plaintiff points to three younger co-workevhom he alleges were otherwise similarly
situated to him but retained their jobs. k@n and Sandra Troiano—both of whom were over 40
in 2009—were senior managers who reporteeatlly to Yelvington. Troiano, a part-time
employee, was asked to go full-time and quiadyanced, leading Plaifitto believe she was
treated more favorably than him. lverson, t@zeived a promotion, albeit not one for which
Plaintiff himself had applied. Christi L&bart, born 1978, was a Band C employee on the
Technology team and was responsible for threwsare commodity, which Yelvington testified
was highly critical to the organization. Lockhegteived the Employee tdie Month award after
a few months with the organization. With respgectach of these employees, Plaintiff admits
that he has no knowledge of their work performance.

Plaintiff alleges that after the RIF/JEstHiormer coworkers told him that Yelvington
announced she was going to “get fresh help re’har “freshen up the ganization if workloads
are heavy.” Yelvington denies making theseaments, and neither Duffy nor Iverson, who
would have been present at the meeting, réealting them. From Apr2009 through the end of
2009, SPS hired approximately four new employBlesie of them were hired as one-to-one
replacements for any of the pasits held by terminated in tiRIF, though Plaintiff asserts that
some new hires did absorb some of the former employees’ duties.

On December 29, 2009, Plaintiff filed aatbe of discrimination with the Equal
Employment Opportunity Commission (“EEOCAmong his allegations of various violations
of the ADEA, Plaintiff asserted that agalf outing in or aroun@003, Yelvington asked him
how old he was and how many children he hadekne replied that he had no children, he
alleges that Yelvington commet, “You've been working here this long and you don't have

any children? Why are you working? You shinit be working here. You're rich... Somebody



your age that's worked here this long wid children, there’s no reason you couldn’t retire.”
Yelvington denies making these comments.

Finally, Plaintiff recalls a successiptanning meeting in 2003 or 2004 in which
Yelvington stated that Allstate needed to “gdtof the old culture” ad “get some ‘new blood’
into the company.” Plaintiff acknowledges thia¢ words “culture” and “new blood” do not
necessarily refer to age, although he beli¢gkasis what Yelvington was inferring here.
Additionally, Plaintiff recalls Yelvington telling eobom including several older white males that
all the “old white males have to go,” althoughaumits that this comment was unconnected to
the RIF/JE that occurred five years later.

The EEOC issued a notice of right to suernrmround June 2012 and Plaintiff filed this
action on August 10, 2012.

Il. LEGAL STANDARD
A. Summary Judgment

Summary judgment obviatesetineed for a trial where theers no genuine issue as to
any material fact and the moving party is entitiegudgment as a matter of law. Fed. R. Civ. P.
56(a). A genuine issue of materiatfaxists if “the evidence is sl that a reasonable jury could
return a verdict for the nonmoving partihderson v. Liberty Lobby, Ind77 U.S. 242, 248,

106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). To determinetiadr any genuine fact issue exists, the
court must assess the proof as present#tkinecord, including depositions, answers to
interrogatories, admissions, and affidavits, to vibe/facts in the light most favorable to the
non-moving party and draw all reasonable infees in that party’s favor. Fed. R. Civ. P.

56(c); Scott v. Harris550 U.S. 372, 378 (2007). The court may not weigh conflicting evidence

or make credibility determination®mnicare, Inc. v. UnitedHealth Grp., In629 F.3d 697, 704



(7th Cir. 2011). If a claim or defense is factually unsupported, the sloontd dispose of it at
the summary judgment stageelotex Corp. v. Catretd77 U.S. 317, 323-24, 106 S.Ct. 2548, 91
L.Ed.2d 265 (1986). The party seeking summadgjment bears the initial burden of proving
there is no genuine isswf material factld. at 323, 106 S.Ct. 2548. In response, the non-moving
party cannot rest on bare pleadings but must desigpecific material facts showing there is a
genuine issue for triald. at 324, 106 S.Ct. 2548)solia v. Philip Morris Inc.216 F.3d 596,
598 (7th Cir.2000).
B. ADEA Legal Standards

The ADEA prohibits employers from disgrinating against employees who are 40 years
old or older because of their age. 29 U.S.C633(a)(1); 631(a). A glntiff bringing an ADEA
claim must show that his age svine “but for” cause of hisrt@ination, not simply one of many
factors.SeeBarton v. Zimmer, In¢662 F.3d 448, 455 (7th Cir. 2011) (citiGgoss v. FBL Fin.
Servs., Inc.557 U.S. 167 (2009))airley v. Andrews578 F.3d 518, 525-26 (7th Cir. 2009).
“Defendant may rebut evidence of causatiomplviding a non-discriminatory justification for
the employer’s adverse action. To prevail, Plfiniust then demonstmathat Defendant’s age-
neutral explanation was pretextuahat is, that the employee’s afjgpped the balance in favor
of discharge.””Mangrum v. Morrison Timing Screw C@004 WL 2581091 at *8 (N.D. I
2004) (quotations omitted).

In responding to a defendant’s motiom fosummary judgment on an ADEA claim, a

plaintiff may proceed via the “direct” éindirect” method of proof as laid out McDonnell

2 Although some courts in this district haveds less stringent caion standard in the
summary judgment context, my conclusion s $ame under the but-for standard promulgated
by Grossand the more lax summary judgment standard that is sometimesSasefinderson v.
Jewel Food Stores, IN@37 F.Supp.2d 826, 833-34 (N.D. Ill. 2011) (“[AJt summary judgment a
plaintiff need only present evidence [from whichleasonable jury could find causation; no more
is necessary at this stage.”) (quotirgirley v. Andrews578 F.3d 518, 526 (7th Cir. 2009)).



Douglas Corp. v. Gree11 U.S. 792, 93 S.Ct. 1817, 36 L.Ed.2d 668 (1973). No matter how
the plaintiff proceeds, the Seventh Circuit bagphasized that although courts may get lost in
the “technical nuances” of the two methods, “ttentral question assue is whether the
employer acted on account of the plaintiff's [age] .Mdrgan, 724 F.3d at 996-98ge
alsoVan Antwerp v. City of Peori®27 F.3d 295, 297 (7th Cir. 2010).
[ll. DISCUSSION
A. Direct Method

Plaintiff asserts that hean prove his case by both theedt and indirect methods. A
plaintiff can prevail under the direct methoddffering direct evidence of an employer’s
discriminatory motivation, or by presenting @dhvincing mosaic’ of circumstantial evidence”
that would permit an inference of discrimiios even in the absence of direct prd@bleman v.
Donahog 667 F.3d 835, 860 (7th Cir. 2012¢tanus v. Perry520 F.3d 662, 671-72 (7th Cir.
2008). Circumstantial evidence of intenal discrimination includesi(1) suspicious timing,
ambiguous oral or written statements, or lvebratoward or comments directed at other
employees in the protected group; (2) evidemdesther or not rigorously statistical, that
similarly situated employees outside the protectads received systematlly better treatment;
and (3) evidence that the employee was qualfiedhe job in question but was passed over in
favor of a person outside tipeotected class and the emplogeeason is a pretext for
discrimination.”"Hemsworth v. Quotesmith.Com, In¢7,6 F.3d 487, 491 (7th Cir.2007)
(quotations omitted).

Because Plaintiff lacks direct proof dicrimination, he relies on circumstantial
evidence. However, the evidence he offers doesneate the type of comwing mosaic that is

necessary to support allegationglafcrimination. That evidence is discussed in turn below.



1. Yelvington’s Comments
Plaintiff points to several commenYelvington made over the ysahat he contends displayed
either overt or inferred agegyudice. Specifically, Plaintif€onsiders Yelvington's expressed
intent to create a “culture change” in further her “desired futurerganization” to be a
coded expression of intent to terminate older woskased on their age. But Plaintiff offers no
evidence other than speculation that this istWelvington meant by thegphrases, and Plaintiff
admits the phrases do not refer to age or eeaiority on their face. Whout evidence to the
contrary, these commonplace and facially neuttpfessions do not constitute direct evidence of
age discriminationSeee.g., Hoffman v. Rockford Public Sck012 U.S. Dist. LEXIS 125902,
*4-5 (N.D.Ill. Sep. 6, 2012) (decisionmaker’'s comnsemcluding “out with the old, and in with
the new” and referencing her intent to “chatiye culture” were benigfigures of speech and
did not constitute direct evidence of age discriminatibajpanto v. Ill. Cmty. Coll. Dist. #525
2000 WL 15098, at *6 (N.D. Ill. 2000) (decisionngals comments about wanting to move the
administration into the “new millennium” and wting a “fresh start” and a “new mix” were
“ambiguous at best” and did nodnstitute direct evidence).

Plaintiff does offer other more incriminag statements, such as Yelvington’s alleged
comment that “old white males have to go'tlee conversation in wth Yelvington allegedly
remarked upon Plaintiff’s childlessness and urged him to retire. However in each of these cases,
the conversations occurred five or more yéefore the events in question and Plaintiff was
unable to causally link the comments to eitifier RIF/JE initiative in general or Plaintiff's
termination in particulaiSee, e.g., Oest v. lllinois Dept. of Correctia?¥0 F.3d 605, 611-612
(7th Cir. 2001) (finding that an employer’s staient that the organization was “not a place for

women to work” four years before plaintiff's firy was too temporally distant to factor into the



decision-making process four years lateee also Magallenes v. lllinois Bell Tel. Co28
F.Supp.2d 982, 992 (noting that “the less diteet connection between the comment and the
employment action—that is, if the commentswet made in temporal proximity to the
employment action, or if the comment was matde in reference to that action—the less
evidentiary value the comment will have’) (quotiBghuster v. Lucent Techs., 827 F.3d
569, 576 (7th Cir. 2003)). Because the commentsisictse are either fadly neutral or were
made five years before the RIF/JE in diges they do not raisan inference of age
discrimination.

2. Suspicious Circumstances

Plaintiff contends that a host of su@pus circumstancesurrounding the RIF/JE
compel the conclusion that age discriminaticas a motivating factor. In support of this
argument, Plaintiff claims Yelvington failed toresider alternatives fautting costs that would
not require termination, such as cutting gaky forgoing bonusesy redistributing the
redundant high-band workers among the lower Bahdste are innumerable factors that inform
economic business decisions, and it is not therts role to questioAllstate, Civign and
Yelvington’s business judgmerdggarding theicorporate goalsSee Reyno v. PNB Remittance
Ctrs, Inc.,2011 WL 3021300, at *8 (N.D.Ill. Jul®2, 2011) (“The court may not, however,
second-guess an employer’s budget decigioimsg an economic downtown [sic], or its
business judgment generally,the court must adhere to the well-established principle that
‘[courts do] not sit as a super-personnel depamtmath plenary authority to review ... business

decisions.”) Indeed, even if Plaintiff's prefedalternatives would hawaut costs, that fact
would not demonstrate that Yelvington and otthecisionmakers were actually motivated by age

discrimination, or that their sted motive to cut costs and iease efficiency was pretextu8ee



Cole v. lllinois Tool Works, Inc924 F.Supp.2d 978, 992 (N.D. B013) (plaintiff may disagree
with her employer’s decision to demote her bae“company’s business decision to do so is not
evidence that her discharge was a pretexaderdiscrimination.”). Likewise, Plaintiff's
contention that the RIF/JE actually cost the canypmoney and that Allstate paid out raises,
bonuses, stock and equity in 2009 does not raiseference of age discrimination, even if true.
See Stockwell v. City of Haryeé397 F.3d 895, 902 (7th Cir. 2010) (“[W]e must remember that,
even if the business decision was unreasonphl#éext does not exist if the decisionmaker
honestly believed the nondiscriminatory reason.”).

Plaintiff also points to thallegedly suspicious timing dfie firings occurring at the
same that younger employees were being hiregpemdoted. However, there is no evidence that
Yelvington was involved in these promotioasd without her involvement any causal link
between Yelvington’s alleged discriminatoryirans and the privileged position of younger
workers is severed. Additionally, there isevdence that younger weers were hired or
promoted to occupy the same positions, with tmeeshenefits, responsibilities and salaries, as
terminated older workers. Instead, the elimialgbositions were redefined and some of the
terminated workers’ responsibiés were distributed to lower-bd workers. There is simply no
evidence that Allstate systematically remowdder workers and slotted younger ones into pre-
existing positions.

The same goes for Duffy’s failure to taketes of his converans with Yelvington
about the RIF/JE, Duffy’s comment that Yelgton’s add-back plawill require “a strong
explanation to everyone remaining,” and Civgobservation that he would have ordinarily
expected Yelvington to inform him of her add-bgtin. These stray comments may just as well

indicate poor communication among managentaricern for office morale during a shake-up,



or any number of other explanations. These il@gies—if indeed they are irregularities—are
neutral on their face, and Plaintiff has not prodiéeidence that they are animated by age-based
discrimination either separately or together.

Finally, Plaintiff’s statistics showing‘@urry” of older workers’ retirements and
departures after the RIF/JE are accomphhieno evidence that higher-ups pressured or
encouraged older workers to depart becausieedf age. Indeed, it is hardly noteworthy or
suspicious that the retirees (including atskeone employee who had planned her retirement
before the RIF/JE was announced) tended to der @Vorkers, as they have reached the age
where it would be natural to consider retirement.

For all these reasons, Plaintiff has madt his burden under the direct method.

B. Indirect Method

Under the indirect method, Plaintiff mugtow that *(1) he was a member of a
protected class; (2) he was meeting his empleyegitimate expectations; (3) he suffered an
adverse employment action; and (4) other siiyilsituated employeesho were not members
of his protected class or were substdlytipounger were treated more favorablywaughn v. CA
Tech., Inc.2016 WL 2866416, at *4 (N.DIl. 2016) (quotingTubergen v. St. Vincent Hosp. &
Health Care Ctr., Ing.517 F.3d 470, 475 (7th Cir. 2008)). Alistaloes not dispute that Plaintiff
has offered grima faciecase of discrimination by demonstrafithat 1) he is a member of the
protected class of workers over the age of2(1e was meeting Allstate’s legitimate
performance expectations; 3) he was ternsidatvhich constitutes an adverse employment
action, and 4) his duties were absorbed by enggsyot in the proteaelass (in Plaintiff's
case, 26-year-old Andrew O’Donnell and 284yell Karen Koo). Having done so, the burden

shifts to Allstate to offea legitimate business justificati. They have met this burden by



pointing to the budgetary reasons behind the RIF3&E, e.g., Tubergen v. St. Vincent Hosp. &
Health Care Ctr., InG.2006 WL 3333584, at *13 (S.Ihd. Nov. 16, 2006) aff'd, 517 F.3d 470
(7th Cir. 2008) (reducing costs and becomingerefficient “is certaily a non-discriminatory
reason” for a reduction in forcéychuster327 F.3d at 574 (“Restructuring an organization by
eliminating management positions to make it neffeeient, leaner, and to reduce costs is
recognized as a legitimate nondiscriminatory reason.”).

Thus, it is up to Conway to demonstratattAllstate’s economic explanation is pretext
for age discrimination:‘Pretext exists where the osterisibeason for the employment decision
is really a lie contrived tenask unlawful discrimination.Garcia v. Pottey 2010 WL 1416211,
at *6 (N.D. Ill. 2010) QuotingLittle v. Ill. Dep't of Revenu&69 F.3d 1007, 1012 (7th Cir.2004))
“To showpretextin a RIF case, an employee must lelssh that an improper motive tipped the
balance in favor of discharge” or that “themayer did not honestly believe in the reasons it
gave for firing him.”Schuster327 F.3d at 574 (quotingichas v. Health Cost Controls of Ill.,
Inc., 209 F.3d 687, 693 (7th Cir. 2000)). Much of the evidence proffered as pretext has been
discussed and disposed of above. Tineaiaing items will be addressed below.

Plaintiff offers statistics such as the fétat 11 of the 13 employees impacted by the
RIF/JE were 40 or older. Yet this fact imlation is misleading—Bands D and E, which housed
the highest-paid employees, were disproportionatelge up of older workers so any attempt to
eliminate higher-paid positions would necessaripact that demographic. Even after the
RIF/JE, the percentage of older workers in Babdmsd E was roughly constant. With regard to
other statistics about the ageseiv hires and employees who riged raises, Defendant rightly
points out that this data is presented without@tpe context that would be necessary to infer

disparate treatment. For example, Plaintiffs dodmtuss the differing jobuties, qualifications,



or applicant pool demographics among the varignoups, making it impossible to meaningfully
compare their circumstances. This goes for @ibell, Koo, Iverson, Troiano, and Lockhart, as
well as the younger workers citeda general sense. Finally aititiff’'s argument ignores the

fact that many of the terminated employees’ jobeduwere redistributed tolder workers, just

as others were assigned to younger workers.

Most fatal to Plaintiff's claims is thett that there is simply no evidence that
Yelvington did not sincerely lieve that the RIF/JE wouldccomplish Allstate’s budgetary
goals or that Defendant did not believe in theassity of the budgetary gls. Finally, there is
no evidence that Yelvington considered compgosdevel as a proxy for age when making her
termination decisions.

V. CONCLUSION
For the foregoing reasons, Defendaiation for Summary ddgment is granted.

ENTER:

e Bk

James B. Zagel
United States District Judge

DATE: October 8, 2016



