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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

GBOLAHAN R. A. EYIOWUAWI,

Plaintiff,
Case N012CV 6492
V.
Judge Robert M. Dow, Jr.
JOHN H. STROGER’S HOSPITAL OF
COOK COUNTY,

Defendant.

N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Pro sePlaintiff Gbolahan R. A. Eyiowuawi has filed an amended complaint alleging that
his former employerDefendantJohn H. Strogés Hospital of Cook Countydiscriminated
against him on the basis of héex and national origin andretaliatedagainst him for filing
discriminationcomplaints and a lawsuit, all in violation of 42 U.S.C. § 1981 and 42 U.S.C. §
2000e. Defendant has moved under Rule 12(b)(6) to dismiss the amended conoplaies
judicata and statute of limitations ground28]. For the reasons stated below, @eaurtdenies
the motion. Plaintiff is given 14 days from the date of this order to fien@nded complairas
specified below.The parties are directed to appear for a status heamifggbruary 18, 2014 at
9:00 a.m.

l. Background

For purposes of the instant motion to dismiss, the Court construes the amended complaint
[27] in the light most favorable to Plaintiff, accepting as true all-pleldded facts and drawing
reasonable inferences s favor E.g, McReynolds v. Merrill Lynch & Cp694 F.3d 873, 879

(7th Cir. 2012). In addition, because Plaintiff is proceegirg se the Court construes his
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amended complaint liberally and holds it to a less stringent standard than if it Imadrafed

by a trained lawyer. See,g, Bridges v. Gilbert557 F.3d 541, 546 (7th Cir. 200%aba v.
Stepp 458 F.3d 678, 687 (7th Cir. 2006)he Court also will consider additional facts alleged in
Plaintiff's briefing [32] to the extent that they are consistent with the allegatainhis
complaint. Seé&einosky v. City of Chi675 F.3d 743, 746 n.1 (7th Cir. 201Belp at Home,
Inc. v. Med. Capital, L.L.C.260 F.3d 748, 7533 (7th Cir. 2001). The Court takes judicial
notice of Plaintiff’'s relevant previous federal cadegpwuawi v. John H Stroger JJNo. 03cv-
09435 (N.D. lll. Dec. 24, 2003), arielyiowuawi v. County of CoplNo. 05¢cv-5213 (N.D. IlI.
Sept. 13, 2005). Seden. Elec. Capital Corp. v. Lease Resolution Coi@8 F.3d 1074, 1080
81 (7th Cir. 1997).

Plaintiff is a male of Nigerian descent. [27]4Y Plaintiff was hiredto work in
Defendant’'sinpatient Transpadation Department as anpatient transporter in April 1998. [27]
1 9. At some point he became a Scheduler/Dispatcher. See [27]31f 3. According to
Plaintiff, hisjob performance at all times met Defendant’s legitimate expectations. [27p1]
54. Yet, Plaintiff allegesstarting in 2003 through his termination on JuneZZ@5, supervisors
Martha Jones, an AfricaAmerican female, [27]f 19-20 and Dennis Chevaliesubjected
Plaintiff to a barrage of disparate treatmentthe basis of his sex and national origbee 27]

19 1770.

Plaintiff specificallyalleges that Jones favor@daintiff's co-worker, Erma Brandy,lso
an AfricanrAmerican female, [27] § 20, such that she offered Brandy more and better overtime
opportunities despitBrandy’slower seniority rank and neglected to reprimand Brandy when she
left thework area without permission. See [27] 19220 30, 32. Plaintiff, in contrast, was both

verbally and formally reprimanded for similar infractio{s7] 1 26, 32,and al® wascalled out



for his work attirewhen his ceworkers were not. See [27] 11 19, 46. Jonesialstleged to
havewrongfully reprimanded Plaintiff for using profanity, an infraction for ethhe incurred a
29-day suspensiqni27] § 47 and to havasked patients to complain about him. [27] { TOn at
leasttwo occasionsChevalierefused to sign forms authorizing payment for overtime woak
Plaintiff already had completdalit approved overtime for twof Plaintiff's female ceworkers

[27] 1 17. Plaintiff calledthe disparate treatment to Jones’ attenbarseveral occasionand

also communicated to héis suspicions that it was predicated on his sex and national origin.
See [27] 1 18, 33, 34.

On September 17, 200Blaintiff fled a compaint with the EEOC. [27] T 6.The
complaint alleged that Jones and Chevalier had discriminated against him on tloé bssex
and national origin. See [27] |1 6, 63, 6@. late 2003, Plaintiff filed a lawsuit in which he
named as defendants Jon€hevalier, and Defendant. See [27] | 63; [32];&yiowuawi V.
John H Stroger JrNo. 03cv-9435 (N.D. Ill. Dec. 24, 2003)The court dismissed that suit for
want of prosecutiomn April 21,2004. [32]at 7;Eyiowuawi v. John H Stroger JNo. 03cv-
9435 (N.D. Ill. Apr. 21, 2004)aff'd sub nom.Eyiowuawi v. John H. Stroger, Jr. Hosp. of Cook
Cnty, 146 F. App’x 57 (7th Cir. 2005)Plaintiff filed a second complaint with the EEOC and
the lllinois Department of Human Rights on April 23, 2004. [27] 11 6, 51.

Plaintiff's coworker Brandy left Defendant’s employ in late 2004 and was replaced with
Sandra Bright, another Africaimerican female. [27] 1 50.Plaintiff alleges thatBright
performed her job in an unsatisfactory manfigr] § 55, though Jones did not subjBcight’s
work to the scrutiny that she did Plaintiff's. [27] 1 56. Plaintiff personaifgrmed Bright
about some mistakebatshe had made on at least one occasion. [RBSY60. After Bright

failed to correct or aatinued to make errors on the job, Plaintiff reported Bright to supervisor



Joneson May 26, 2005. [27] 9 55. In early June, Bright in turn falsely reported an alleged er
of Plaintiff's to Jones. [27] 1 59. On June 7, 2005, Plaintiff attemptedIta trakce with Bright.
See [27] 111 662. He rolled his chair near her to talk to her and jokingly asked her for a bite of
her sandwich. [27] {1 682. Bright became angry anat the behest of Chevalier and Jones,
filed a false report with Jonesn which she allegedhat Plaintiff had sexually harassed and
physically threatened heiSee[27] 1 54,63, 65, 66, 68, 69. The next day, Plaintiff was placed
on off-duty statugi.e., suspended)ending a pralisciplinary meeting. [27] § 7. Plaintiff was
informed of Bright's report for the first time at the June 17, 2005dm@plinary meeting, at
which he denied all allegations against him and asked for but did not receive copies of
surveillance camera footage that recorded the alleged in@demeerhim and Bright. [27] 11
8, 54, 70. Plaintiff was discharged on June 29, 2005. [27]Me8filed a third charge alleging
discrimination and retaliation with the EEOC &uly 7, 2005. [32] 1 4 & Ex. 1.

Plaintiff filed asecondfederal lawsuit agast Defendant on September 12, 20037] 1
71, [32] at 7. (The suit was recaptioned to reflect that Cook Cowmaag the true party in
interest. SeeEyiowuawi v. Cnty. o0€ook No. 05cv-5213, Dkt. 6 (N.D. Ill. Sept. 13, 2005)
The court granted Defendant’s motion to dismiss for failure to exhaust on Novern20852put
granted Plaintiff leave to reinstate the suit upon exhaustion of his administestigdies.[27]
71; Eyiowuawi v. Cnty. o€ook No. 05cv-5213, Dkt. 19 (N.D. Ill. Nov. 2, 2005). In September
2007, Plaintiff filed a complaint with the lllinois Human Rights Commission. See [81CE
[32] Ex. 3. Plaintiff pursued his administrative remedies with the lllinois Human Rights

CommissiorthroughJanuary2012, vhen he belatedly learned that the matter had been resolved

! Plaintiff's July 7, 2005 EEOC charge, 2PB0502523, which allegionly retaliation, actually was his
fourth formal charge of discrimination. Plaintiff filed charge number-20@606628, which allegi
discrimination and retaliation, on July 5, 2005, Eg®wuawi v. Cnty. of CoglNo. 05cv-5213, Dkt. [7]
Ex. 1, (N.D. lll. Sept. 13, 2005).
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against himin a November 201-ecision by an administrative law judg&ee [27] T 7291;
[28] Ex. C;[32] at 11. He moved to reopen his federal case on April 9, 2012. [27] § 95. After
that maotion was denied[27] { 95; [32] Ex. 2 at 2, Plaintiff sought and obtained from the
Department of Justice a Right to Sue lefp@rtaining to his July 7, 2005 allegations of
retaliation. [1] Ex. 1; [27] 1 97. He then “refiled” thenstant suit on August 16, 2012. [27] 1
982 Defendant has filed a motion to dismiss Plaintiff's amended complaint. [28].
. Legal Standard

A motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6) tests the
sufficiency of the complaint, not the merits of the case. Giéson v. City of Chi.910 F.2d
1510, 1520 (7th Cir. 1990). To survive a Rule 12(b)(6) motion to dismisgpthplaint first
must comply with Rule 8(a) by providing “a short and plain statement of the shaming that
the pleader is entitled to relief,” such that the defendant is given “fair ndtieat the * * *
claim is and the grounds upon which it sg5tBell Atl. Corp. v. Twomb|y550 U.S. 544, 555
(2007) (quotingConley v. Gibson355 U.S. 41, 47 (1957)). Second, the factual allegations in the
claim must be sufficient to raise the possibility of relief above the “speculatre&” assuming
that all of the allegations in the complaint are trieE.OC. v. Concentra Health Servs., Inc.
496 F.3d 773, 776 (7th Cir. 2007) (quotihggombly 550 U.S. at 555). “A pleading that offers
‘labels and conclusions’ or a ‘formulaic recitation of the elemehts cause of action will not
do.” Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotinpvombly 550 U.S. at 555).
“[W]here the welipleaded facts do not permit the court to infer more than the mere possibility of
misconduct, the complaint has allegebut it has not ‘show[n}—‘that the pleader is entitled to

relief.” 1d. at 679 (quoting Fed. R. Civ. P. 8(a)(2)). The Court reads the complaint and assesses

2 Plaintiff also notes in his amended complaint, in bold, that “[t{jhé&= d@s been going on for the last
seven (7) years between Federal Court and lllinois Departméfurodn Rights Commissions.” [27] at



its plausibility as a whole. Segkins v. City of Chj.631 F.3d 823, 832 (7th Cir. 201t}J; Scdt
v. City of Chi, 195 F.3d 950, 952 (7th Cir.1999) (“Whether a complaint provides notice,
however, is determined by looking at the complaint as a whole.”).

Complaints are not required to anticipate and attempt to plead around afrmati
defenses.Richards v. Mitcheff696 F.3d 635, 637 (7th Cir. 201Brooks v. Ros$78 F.3d 574,
579 (7th Cir. 2009)However, “[a] plaintiff whose allegations show that there is an airtight
defense has pleaded himself out of court, and the judge may dismiss the suit on thespleading
under Rule 12(c),” which essentially “comes to the same thing as a dismissal under R
12(b)(6).” Richards 696 F.3d at 637; see alBoooks 578 F.3d at 579. Where a plaintiff has
pleaced facts that arguably establish an affirmativiendse and both sides have briefed the issue,
practical consideratiorssud as discovery costs, attorneyfges, and judicial efficieney-
provide courts with ample reasons to resolve a dispositive point of law early in, avhatieer
the parties have briefethe question as a 12(b)(6) or a 12(c) issmeeither casethe Court’s
decision rests on the pleadings and whether a plaintiff has affirmatively ptedlhout of court.
SeeWalczak v. Chi. Bd. Of Edyc-- F. 3d---, 2014 WL 92234, at *3 n.2 (7t@ir. Jan. 10,
2014). Finally, because Plaintiff is proceediqgo se the Court construes his amended
complaint liberally and holds it to a less stringent standard than if it had betsddrafa trained
lawyer. Seee.g, Bridges v. Gilbert557 F.3d 541, 546 (7th Cir. 200®aba v. Stepp458 F.3d
678, 687 (7th Cir. 2006).

[11.  Analysis
Defendah makes three arguments in sugpof its motion to dismiss. None of these

arguments is persuasive at this juncture of the case.



A. Non-Suable Entity

Defendant first contends in a single sentence that the lawsuit should be dismissed
because Defendant as named is aswable entity. See §2at 4. Although it appears to be true
that the hospital is not a separate, suable entity from Cook Countigyseeuawi v. John H.
Stroger, Jr. Hosp. of Cook CntyL46 F. App’x 57, 58 n.1 (7th Cir. 2005), the Cadetlines to
dismiss the case on this basi&s the Seventh Circuit explained $mith v. Knox County Jail
666 F.3d 1037, 1040 (7th Cir. 2012), “aopse plaintiff who makes a pleading gaffe in a
complaint” should not automatically face dismissal with prejudice as a resultofin@l course
in such instances is for the Court to grant the plaintiff “an opportunity to offer &veura
amendment.” Id. The Court finds this remedy particularly appropriate here, where there has
been no prejudice to true Defendant Cook County; its attorneys have been involved in
conceptually related litigation with Plaintiff since 2005. Accordingly, the Caartg Plaitiff
14 days to file an amended complaint that names as Defendant the appropriaterstitgble
Cook County.

B. Statute of Limitations

Defendant’'s more fully developed arguments rest upon the affirmative defenses
judicata and the statute of lirattons. See Fed. R. Civ. P. 8(c)(identifying res judicata and
statute of limitdons as affirmative defenses); see alorison v. Deere & Cq.533 F. App’x
644, 647 (7th Cir. 2013) (noting that res judicata is an affirmative defense that defdredants
the burden of establishingBoth of these affirmative defenses may provide grounds for
dismissal at the pleading stagely if the plaintiff has pleaded facts that prove the defense. See
Richards 696 F.3d at 637 (statute of limitation8juhammadv. Oliver, 547 F.3d 874, 878 (7th

Cir. 2008)(res judicata). The Court cannot conclude that Plaintiff has done so.



The statutes of limitations that apply to Title VII claiar®fairly stringent. 42 U.S.C. §
2000e5(e)(1) requires plaintiffs to file eharge of discrimination with the EEOC “within three
hundred days after the alleged unlawful employment practice occurréda’ pfaintiff fails to
file a timely charge concerning a discrete act of discriminatory condigtclaim is time
barred! Lavdais v. Vill. of Melrose Park734 F.3d 629, 633 (7th Cir. 2013). A plaintiff's
claim also is timebarred if he fails to file a suit within 90 days of receiving a rigkgue letter
from the EEOC. Seé2 U.S.C. 8 20008(f)(1); Lee v. Cook Cnty., 11635 F.3d 969, 971 (7th
Cir. 2011).

Defendant contends that “it is apparent from his earlier court filings that tQECEE
provided Plaintiff's ‘Notice of Right to Sue’ on September 24, 2003.” [28] at 7. Defendant then
asserts that “[p]Jresumably, this notice followed with Plaintiff's first feldEnasuit under case
number 03 C 09345, which was ultimately dismissed by the district court and affirmed on
appeal.” Id. Because “Plaintiff does not provide any evidence that he filed anothgrechih
the EEOC within 300 days of any subsequent discrimination or retaliation practipasatgeand
apart from his first federal lawsuit,” Defendant argues that this suit, initigg@ex@dmately 7
years after Plaintiff's termination, must be untimely.

This argiment not only misapprehends the pleading standards but also the fasisal
and legal proceedings underlying this action. As noted above, complaints areuicdréo
anticipate and attempt to pteaaround affirmative defensesRichards 696 F.3d at637.
Plaintiffs, particularly those proceeding without counsel, need not provide atetding stage
“proof to the contrary” of even anticipated defenses. [28] at 8. The allegationgednia
Plaintiffs amended complaint do not conclusively bbsh that this suit is timbarred. To the

contrary, it is reasonable to infer from Plaintiff's allegations concerhieg2005 lawsuit (of



which Defendant is fully aware) that he filed a charge of discriminatiweh rgtaliation) with the
EEOC in 2005 e [27] 11 7473, and Plaintiff included in his response brief a copy of the 2005
charge at issue in this suit. See [32] Ex. 1. Plaintiff's amended comalamalleges that he
sought and received a right to sue letter after Judge Gettleman deolingidstate his other
case, see [27] 11 9, and he included the June 28, 2012 letter as an exhibit to his original
complaint. See [1] Ex. 1. (He also attached a copy of the charge itselfd. &ge2.) Pro se
Plaintiff may have been unaware that his amended complaint stands on its own and does not
incorporate the allegations or exhibits of his original camp] seee.g, Chasensky v. Walker
- F.3d---, 2014 WL 228693, at *3 (7th Cir. Jan. 22, 2014); any allegations or exhibits from his
original complaint that he wishes to rely on going forwsinduld be included in the amended
complaint that he is given 14 days to file. Moreover, it is clear from Plaintiffer ases- in
which Defendant waswolvedand of which the Court takes judicial notie¢hat Plaintiff filed
charges with the EEOC ifuly 2005.

C. Res Judicata

Defendans final argument is that the instant suitbiarred by res judicataDefendant
contends that Plaintiff's claims already have bemsolved by the November 18, 2011 decision
of the lllinois Human Rights Commission hearing officer, or, alternativelyis 2003 federal
suit. (Defendant does natgue thatPlaintiff's 2005 federal suishould be given preclusive
effect) See [28] a#t-6. Although the claims previously resolved by the lllinois Human Rights
Commission were in substance very similar to the claims that Plaintiff presentshiee@nurt
cannot conclude that res judicata bars Plaintiff from pursuing the instant fedigral’he Court
likewise cannot conclude that Plaintiff's 2003 federal suit precludes him frarsuing his

instant claims.



Res judicata, also known as claim preclusion, is a doctrine that protects thg bhalit
previous judgments by preventing partiestrrelitigating previously resolved claim®alka v.

City of Chi, 662 F.3d 428, 437 (7th Cir. 2011). Res judicata can operate to give preclusive
effect to state court judgments. Indeed, 28 U.S.C. § 1&88iresfederal courtso give a
judgmentof a state court the same full faith and credit thatgmentwould receive in the
rendering state courtssolong as the judgmenih questionsatisfied constitutional due process
requirements.“[W]hen a state court judgment has been rendered in a state \Wdwes would

give the judgment preclusive effect, the Supreme Court has held section 1738 appicable t
preclude claims under * * * Title VII * * * *” Welch v. Johnsqro07 F.2d 714, 719 (7th Cir.
1990); see alsdPalka 662 F.3dat 438 (“Title VII claims enjoy no special immunity from res
judicata.”). Res judicata also may operate to preclidée VIl claims thatcould havebeen
brought in a judicial proceedirtgut were not. SeBookeran v. Cnty. of Cook, 1II719 E3d 570,

577 (7th Cir. 2013).

The same is not necessarily true of claims brought (or not) in alrathie proceedings,
however. In Kremer v. Chemical Construction Corpd56 U.S. 461, 470 n.71982), the
Supreme Court stated in dictum that it is “clear that unreviewed administrativenthetisons by
state agencies** should not preclude [federal court] review even if such a decision were to be
afforded preclusive effect in a State’s own courts.” Four years lategniurersity of Tennessee
v. Elliott, 478 U.S. 788795-96(1986), the Supreme Court expredséld that Congress did not
intend for unreviewedtate administrative proceedings to have preclusive effect on Title VII
claims; it concluded that a plaintiff who pursues a Title VII actioregtefal court following an
unreviewed state administrative decision is entitled to a de novo examination ofiéni¥/1T

claims. See alsBlexander v. GardneDenver Co,. 415 U.S. 36, 48 (1974) (“[T]he legislative
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history of Title VII manifests a congressional intent to allow an individual tosyasur
independently his rights under both Title VII and other applicable state and fetidtaés.”)
The Seventh Circuit has echoed these holdings in its own jurisprudence, holdanky as 987
that an unreviewed decision by the lllinois Human Rights Commission is not certtitle
preclusive effect in federal courts undgétiott. SeeBuckhalter v. PepsCola Gen. Bottlers,
Inc, 820 F.2d 892, 895 (7th Cir. 1987); see dlsarniecki v. City of Chi.633 F.3d 545, 551
(7th Cir. 2011);Goodwin v. Bd. of Trs. of Univ. of [ll442 F.3d 611, 6222 (7th Cir. 2006);
Brye v. BrakebustB2 F.3d 1179, 1182 (7th Cir. 1994).

Here, thedecision by the lllinois Human Rights Commission is the sort of unreviewed
decision that is not entitled to preclusigtect. Defendant contends that Plaintiff nonetheless
had the opportunity to challenge this decistoand assert his federal claiman statecircuit
court. See [28] at 5 (citinDookeran 719 F.3d at 5738 & n.4). That may have been true if
Plaintiff had filed his complaint with the lllinois Human Rights Commission afteraisnl,
2008, the effective date of amendments to theoiblitHuman Rights Act that permitted plaintiffs
to file complaints alleging violations of the lllinois Human Rights Act directly itestacuit
court. SeeAlexander v. Ne. Ill. Uniy.586 F. Supp. 2d 905, 910 (N.D. Ill. 2008); 775 ILCS
5/7A-102; 775 ILCS5/8-111(A) (The lllinois Human Rights Commission is not empowered to
adjudicate federal ciwtights claims, but the state circuit courts are. BSeekeran 719 F.3d at
578 n.4;Blount v. Stroud 904 N.E.2d 1, 187 (lll. 2009).) But when Plaintiff fled his
complaintin 2007, the only forum in which he could seek relief on his state law claims was the
lllinois Human Rights Commission. And the only option to obtain judicial review omslai
pursued before the lllinois Human Rights Commission was @ntb seek review from the

lllinois Appellate Court, see 775 ILCS 5181(B), a forum in which it generally is improper to
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initially raise previously unasserted claims. It is clear that stat&it courts have original
jurisdiction over federal civtights claims, se8lount 904 N.E.2d at 17, but not clear that state
appellate courtshare that same original jurisdictiolCf. People v. Johnsp®B03 N.E.2d 442,
455 (1. 2003); Ill. Sup. Ct. Rule 335(d) (defining “the record on review” as “[theeengicord
before the administrative agenyyHayes v. City of Chi.670 F.3d 810, 815 (7th Cir. 2012)
(“The lllinois Supreme Court [has] outlined six scenarios where the apptioaf res judicata
would be inequitable,” among which is that “the plaintiff was unable to obtain relief on his
claim because of a restriction on the subjaatter jurisdiction of the court in the first action.™
(quotingRein v. David A. Noyes & Go665 N.E.2d 1199, 1207 (lll. 1996)). For all of these
reasons, the Couroncludesthat Plaintiff's federal claims should b®ot precluded by the
lllinois Human Rights Commission decision.

Defendant asserts in the alternative that “[tjo the extent that Plaintiff’'slaorhm this
case raises issues previously advanced in his first federal law&yitowuawi v. John Stroger
Jr. Hospital of Cook Counfy03 C 9345, this matter is barred under the doctrimefudicata
as the decision in that case is final.” [28] at 6. Defendant does not further elaiothis
argument, such as by explaining why the 2003 meiets the three criteria required to apay
judicata. SeeBernstein v. Bnkert 733 F.3d 190, 226 (7th Cir. 2013). Res judicata is an
affirmative defense, and Defendant has not made any affirmative effonondtrate its
applicability here. SeBarrison v. Deere & Cq.533 F. App’x 644, 647 (7th Cir. 2013) (noting
that res judicata is an affirmative defense that defendants bear the burden of estgblishi
Moreover, from the Court’s own review of Plaintiff's complaint in the 2003 action,283eEik.

A, it does not appear that the requisite “identity of the causes of action” enpr&ernstein

733 F.3d at 226. “[A] claim is deemed to have ‘identity’ with a previouslyaliéid matter if it is
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based on the same, or nearly the same, factual allegations arising from ¢hzrasesaction or
occurrence.”ld. (quotation mnitted). There is no formalistic test for determining whether suits
arise out of the same transaction or occurrence; courts must look at they“taftaiie claims,
including the nature of the claims, the legal basis for recovery, the law involvedhand t
respective factual backgrounddd. at 227 (quotation omitted).

Under this totality of the circumstances test, the Court cannot conafutes timethat
the 2003 suit implicated the same “transaction or occurrence” as the currentAkhtugh
Plaintiff’'s 2003suit is like this one in that it alleged disparate treatment predicated on his sex and
national origin, it differs in the events complained of. The focus of theninst# is Plaintiff's
allegedly wrongful termination in June 2005, an event that occurred two years 12808isuit
was filed and more than a year after the case was dismissed. The discnmaoetuct
Plaintiff complains of this suit also largely pakites thatlleged (and adjudicated) in the 2003
suit. Accordingly, the Court concludes that that the 2003 suit does not preclude the instant sui
V. Conclusion

For the reasons stated above, the Court denies Defendant’'s motion to dismiss [28].
Plaintiff is given 14 days from the date of this order to file an amecal@glaint(1) naming the
proper defendant and (2) attaching or incorporating any exhibits or alegabntained in his
original complaint but omitted from the current operative complaint that he wishesryo ca
forward in this suit. Plaintiff is remimdi thatan amended complainsupersedes all other
complaints and must be complete on its own. If Plaintiff wishes to amend his corbplgonid
the two grounds stated above, he must file a motion seeking leave to do so antbatiath
motionthe proposed amended complaifitie parties are directed to appear for a status hearing

February 18, 2014 at 9:00 a.m.
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Dated:February3, 2014 ’ 2 " ei E ;/

Robert M. Dow, Jrg””
United States District Judge
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