Todd v. ShoreBank Doc. 30

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BRUCE TODD,
Plaintiff,

No. 12 CV 6575

V. Judge James B. Zagel

SHOREBANK n/k/a URBAN
PARTNERSHIP BANK,

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Bruce Todd has fi a six-count complaint against ShoreBank (now out of
business) and Urban Partnership Bank (“UPdI8ging violations of the Cranston-Gonzales
Amendments of the Real Estate Settlemeant&dures Act, 12 U.S.C. 82605 (“RESPA") which
requires certain responses from loan servicers upon receipt of a Qualified Written Request
(“QWR”) from a borrower (Count 1), the IllineiConsumer Fraud and Deceptive Practices Act
(Count 1), the lllinois High Risk Home Act @@int Ill), as well as common law claims for
breach of contract (Count 1V), Promissory Exgtel (Count V), and fraud (Count VI). Defendant
UPB now moves to dismiss all cdarunder Fed. R. Civ. P. 12(b)(6) for failure to state a claim.
For the following reasons, | grant the Motiorismiss Count | and relinquish jurisdiction over
the remaining claims.

BACKGROUND

In June 2008, Plaintiff Todd applied for a ngage loan with ShoreBank of Chicago for

the purpose of purchasing a residential prgpledated at 7921 S. Ridgeland Ave, Chicago,

lllinois. The property was a vacant and vandaligmgle family home held at the time as REO
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property by Deutsche Bank Natiorfaust. Todd contends he aded ShoreBank representatives
that the property was uninhabitable and needézhsie repairs before he could use it as a
primary residence. Todd furthalleges he relied on statementsnfr ShoreBank that they would
loan him $76,000 in addition to the purchasee of $104,405, so he could complete the
repairs®

Plaintiff attaches to the Complaint a UniimiResidential Loan gplication (Exhibit A)
signed by Todd for a total loan amount of $139,148 ®hich includes $40,000 in “Alterations,
improvements, repairs.” Plaintiflso attaches an appraisal of the property (Exhibit B) on behalf
of ShoreBank that values the propert$a80,000 using comparisons to three “comparable”
local properties, but includes langgathat indicates the apprdiga“based on the hypothetical
condition the repairs/renovationsttee subject have been contpla at the time of observation
and that all mechanical systems ar satisfactory working ordet.”

Plaintiff did not attend thelosing on August 25, 2008, but seoetunsel with Power of
Attorney on his behalf to sign the Final Stag(Exhibit C), Promissory Note (Exhibit D),
Mortgage (Exhibit E), and Disclosure Statem@xhibit F). Relevant to his Complaint, the
Final Statement and Disclosure Statement listéitlvanced Rehab Reserves — ShoreBank” as a
“straight line of credit” in te amount of $54,685 ($21,315 less than Plaintiff expected) for a total
mortgage note of $153, 065. Payments were iy feat the first five months during the rehab

period depending on the amount used from the lirmeatfit. Plaintiff corénds he objected to

! Plaintiff’'s Complaint does not identify by name the person or persons who made the statements or produce
documentation regarding the total loan amounts promised.

2 The application arrives at this figure by adding the purchase price of $104,405, $40,000 in “Alterations,
improvements, repairs”, $1,365.48 in “Estimated prepardsteand $2,590.73 in “Estiated closing costs” for a
total of $148, 361.21. “Cash from Borrower” of $9,212.46 is subtracted for ddatahmount applied for of
$139,148.75.

3 Plaintiff's Exhibit B, pages 9—10, values the home in “fair condition” based on repdiremovations being
completed to an enclosed rear pongbglated electrical and plumbing sysis, new HVAC sysim, finishing the
basement, repair of plaster drywall, updated kitcherbattyl and new interior painting. The appraisal values the
property at $110,000 “as-is.” No mention is made of the need for a new roof.
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the reduced line of credibnce he learned of it” and wetd see ShoreBank personnel, Eddie
Barns and Paul Mitcheflwho advised him there was nothittgit could be done since closing
had already occurred.

Plaintiff maintains he tried to apply fort@r loans to make up the shortfall, but was
unsuccessful and therefore he did not initially asany of the line of crédn order to keep his
mortgage payment from increasing. Plaintiff furtasserts that since heuwd not move into the
new property in its unimproved condition, hesldvand paid rent in an apartment.

The Complaint states that Mitchell contacRdintiff in summer 2009 and threatened to
“take the $54,685 back” if Plaifitidid not use the line of creditAccordingly, Todd withdrew
$20,000 from the line of credit and began rehabbiegproperty starting ith an expenditure of
$14,500 for a new roof and $9,000 for interiomadition and electrical work. When Todd
requested an additional $10,000 from the lineretlit in fall 2009, ShoreBank refused to extend
more credit allegedly becauseafitiff used funds from thert draw to repair the roof.
ShoreBank purportedly refused to produce docunjastdying its refusal to extend more credit
and Plaintiff ceased further rehab work.

The Complaint details two pieces of corresparae that form the basis for Plaintiff's
only allegation of a federal law violation (Count RESPA). First, on March 14, 2011, a law
firm hired by Plaintiff sent a letter to Rdgintial Credit Solution§'RCS”) requesting any
documentation explaining why ShoreBank s&fd to extend further credit or where a
requirement for pre-approval of rehab worksWacated in the loan documents (Exhibit H).
According to the Complaint, this letter svanswered on August 24, 2011 by RCS with an

enclosed copy of the Promissory Note. il&/mot identified as a QWR in the March™Liétter or

* It is not clear from the Complaint if Barns and Mitchell were the employees who allegedly made the original line
of credit promises.



in the Complaint, Plaintiff's Response to Defent&Motion to Dismiss maitains that this first
letter qualifies as a QWR.

A second letter, written on Prdiff's behalf and claiming tde a “qualified written
request”, was sent to both RCS and UPB dor&ry 21, 2012 alleginglfegal conversion of
construction loan funds and RESPA violations” (Eh). This letter rguested copies of all
documents associated with the loan includingn&édirmation related to origination, assignment,
payment, escrow, and construction loan disbursements. The letter further makes statements
alleging misrepresentations and omissions duhiergoan origination cess and questions the
role of UPB as well as maintairthat the loan is not pastalsince Todd did not receive the
“monies promised on the HUD statement.” PldiigtiComplaint contains a response letter from
RCS on February 29, 2012 (Exhibit K) informifigdd that RCS no longer serviced the loan
since September 1, 2011. Included in this cpoadence is a copy of a letter RCS sent to
Plaintiff on August 15, 2011 notifying Todd of thessgnment of the loan from RCS to UPB.
Plaintiff asserts he never received a resporsa fdPB from this second inquiry. Plaintiff
contends that each QWR triggered a respoegeirement from the Defendant under RESPA
including abatement from reparyj negative credit information tbe credit bureaus. Plaintiff
alleges damages from the negatigporting and failure to delivéne promised funds in a timely
manner.

Activities and documents also related te than origination form the basis for the
remaining state law and common law countse Tomplaint alleges misrepresentations, fraud,
and deceptive practices on loan origination documents prepared by ShoreBank (and signed by

Todd) along with failure to deliver the promised line of credit funds.



STANDARD OF REVIEW

Federal Rule of Civil Procedure 12(b)(6)mé&s a motion to dismiss a complaint for
“failure to state a claim upon which relief claa granted[.]” To avoid dismissal, Todd’s
complaint must then contain sufficient factual matibefstate a claim to relief that is plausible
on its face.” Ashcroft v. Igbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 1949, 173 L. Ed. 2d 868
(2009). “A claim has facial plaibility when the plaintiff plead&ctual content that allows the
court to draw the reasonabldarence that the defendant ialie for the misconduct alleged.”
Id.

The court will accept all welpleaded facts in the complaint as true, “but legal
conclusions and conclusory allegations merelytiregthe elements of the claim are not entitled
to this presumption of truth.McCauley v. City of Chicago, 671 F.3d 611, 616 (7th Cir. 2011).
“Factual allegations must be enough to raiseglat io relief above the speculative leveB&l A.
Corp. v. Twombly, 550 U.S. 544, 555 (2007).

Federal Rule of Civil Procedure 10(c) permits judgment by the court based on the
pleadings alone, including the complaint, the answer, and any written instruments attached as
exhibits. N. Indiana Gun & Outdoor Shows, Inc. v. City of S. Bend, 163 F.3d 449, 452 (7th Cir.
1998).

DISCUSSION
A. Count | — RESPA Violation

In 1974, Congress passed RESPA as a comsprotection measure to furnish accurate

and timely information to residential borrowersaofederally related mortgage loan on “the

nature and costs of the settlement procass’'to insure borrowsrare protected from



unnecessarily high settlement chargesamnasive practices. 12 U.S.C. § 2601(a)
(Congressional findings).

In 1990, RESPA was amended as part ef@nanston-Gonzalez National Affordable
Housing Act to include 82605 that created certain disclosure obligations when mortgage
servicing is transferred and certain respongairements when a borrower sends a QWR to a
loan servicer. 12 U.S.C §82605(a)(b)(e). Tdastion also provides a cause of action for
individual damages for failure to comply withese requirements. 12 U.S.C. §2605(f)(1).
Plaintiff's Complaint alleges viakions of 82605(e) and so mustdielyzed to determine if one
or both of his letters qualify as a QWR.

For purposes of the act, a QWR is definethagten correspondencether than notice
on a payment coupon or other payment mediumlggpy the servicer, that (i) includes, or
otherwise enables the servitendentify, the name and accdwf the borrower; and (ii)
includes a statement of the reastorghe belief of the borrower, to the extent applicable, that
the account is in error or provides sufficient detathe servicer regding other information
sought by the borrower.” 12 U.S.C. §2605(e)(1)(B).

Further, “[i]f any servicer of a federally rééal mortgage loan receives a qualified written
request from the borrower (or an agent of the borroweihformation relating to the servicing
of such loan, the servicer shall provide a writteesponse acknowledging receipt of the
correspondence within 5 days (excluding legdiliz holidays, Saturdays, and Sundays) unless
the action requested is taken within such perid® U.S.C. § 2605(e)(1)(a) (emphasis added).
Additionally, “Servicing” is déined as “receiving any sctaled periodic payments from a

borrower pursuant to the terms ofydnan”. 12 U.S.C. 82605(i)(3).



Plaintiff’'s Exhibit H is the l&er of March 14, 2011 from Todd’s attorney to RCS. This
letter informs RCS that Todd took out a “loaith ShoreBank which irluded a rehabilitation
hold back” and received “approximately $20,000.00clwhwas used to replace the roof.” The
letter indicates that Todd “wasld that he was in breach thfe contract with the bank and no
additional funds would be given from the rehdbtlon hold back.” The attorney informs RCS
that she could find no information in the docutserequiring pre-approval of rehab work and
asks RCS to forward “any documentation vihweould limit the rehabilitation work.”

As a practical matter, since 82605 imposesa tiequirement on servicers to respond to
borrower inquiries, a letter sent to RCS couldtngger a duty to respond for UPB. Plaintiff's
Complaint never alleges this letter was seiRB. Plaintiff’'s own Exhibit K is a letter
purportedly sent to Todd by RCS on August 15, 201 1riniiag him of the transfer of the loan to
UPB effective 9/01/2011. RCS is not a namef@deant in this action and UPB could not
possibly have a duty under 82605 to respond tdetiter of March 14, 2011 in a timely manner
if it never received the inquiry and did not bemothe servicer of the loan until almost six
months later.

In addition, the substance of the letter reddatematters of loaarigination, not loan
servicing. Plaintiff’'s Complaint reveals he was asvtre line of credit wasdren as early as fall
of 2009, more than a year prior to the March D4, Rletter to RCS. Whilthis letter identified
the name and account of the borrower, it was notiféormation related tahe servicing of such
loan” as is required to triggerloan servicer’s duty to respd to borrower inquiries under the
statute. 12 U.S.C. 82605(e)(1)(AQuestions regarding tla@nounts of a line of credit or
restrictions related to its use are mattersevgpecific to the original loan terms and

documentation Cf. MorEquity, Inc. v. Naeem, 118 F. Supp. 2d 885, 901 (N.D. Ill. 2000) (Issues



of the validity of a loan or mortgage documentsidorelate to loan seising). A servicer under
RESPA is required to respond timely to borroweuessts “to correct errorglating to allocation
of payments, final balances for purposes of pagifighe loan, or avoiding foreclosure, or other
standard servicer’s duties”. 12 U.S.C. 82605(k)(1)(@ccordingly, Plaintiff's letter of March
14, 2011 is not a valid QWR.

The same flaw is also fatal to the letbéiFebruary 21, 2012 sent to UPB. The first
numerated item of this letter merely requests all documentation “pertaining to the origination of
my mortgage” and the assignment of the loabRdB. The second numerated item requests loan
and payment history information as well as escpawments. It also geiests “construction loan
payments” and asks “why the additional distributions were denied.” The third numerated item
makes claims of misrepresentation of thenléerms and omissions in the origination
documentation. The final paragraphs questioB'YProle” in Todd’s loan, reiterate his claim
that monies are owed to him under the originahteof the loan, and offer to agree to refinance
once more money has been “paid out to médwhere among these requests can there be found
a true borrower inquiry about @tcount error relatet loan servicing. Plaintiff's Complaint
admits he made no payments on the loan slaoeary 2010. His requeststie letter simply
revisit his original disputes related to termsdfjination. Consequently, Plaintiff's letter of
February 21, 2012 is not a valid QWR.

Plaintiff citesCatalan v. GMAC Mort. Corp. to support his position that both his letters
are valid Qualified Written Rpuests under RESPA. 629 F.3d 676 (7th Cir. 2011). A careful
reading of the decision, however, rexselaty distinguishing differences betwegatalan and
Plaintiff's case. IrCatalan, the Plaintiff couple boughtt@ome with a Federal Housing

Administration loan obtained through a mortgage compéadyat 681. Although the first



payment on the loan was due on Augus2d03, the mortgage company incorrectly input the
first payment into the computerggm as being due on July 1&4. By the time Plaintiffs made
their first originally scheduled payment, themgage company erroneously reported them in
default. 1d. Without sending notice to the borrowelf® mortgage company assessed penalties
and increased Plaintiff's monthly paymethdl.

This simple error cascaded into a nightmaiteasion for the Plaintiffs when the mortgage
company refused to cash checks or apply paysrfen less than the incorrect amount digb.

The nightmare compounded when the originaftgage company assigned the loan to GMAC
without notifying the Plaintiffs.Id. at 682. Over the next eigdgn months, Plaintiffs made
numerous phone calls and sentfletters to the original nmtgage company, GMAC, and the
United States Department of Houg and Urban Development ind@r to correcthe situation.
Id. at 682—84. Plaintiffs sued for RESPA viotais, and the districtotirt, without deciding on
the merits of the RESPA claimsagited summary judgment for GMAQd. at 684.

On appeal, the Seventh Circuit analyzed eddhe Plaintiffs five letters and, applying
the plain language of the statute, determinetitiio of the five inquies qualified as valid
QWRs. Id. at 687, 689. Although GMAC painted thétées as only disging the debt and
requesting reinstatement and thus not validR¥\he Court found this reasoning “untenable”
and held that 82605(e) should lead broadly such that “[a]ngasonably stated written request
for account information can be a qualified written requekt."at 686—-87.

Further, the Court held thatQWR did not need to contain any “magic language” before
a servicer must respond to a valid QWH. at 687. “To be a qualifiedritten request, written
correspondence must reasonatdntify the borrower and acant and must “include a

statement of the reasons foe belief of the borroweto the extent applicable, that the account



is in error or provides suffici¢mletail to the servicer regang other information sought by the
borrower.” 629 F.3d 676 (7th Cir. 2011) (Qting 12 U.S.C. §2605(e)(1)(B)(ii)).

However, each of the two letters classified by@a&lan Court as a valid QWR
contained specific requests for informatr@ated to errorsin loan servicing including incorrect
due dates, un-cashed checks, and unapplied p&yhen resulted in the Plaintiff's woekd. at
687-90. In contrast, Todd’s letters do not raeg issues of account errors due to misapplied
payments, un-cashed checks, @oimect due dates or statembatances by the loan servicer.
Instead his grievances have thaiigins in the application and origination process almost two
years earlier. The Ninth Circu@tourt of Appeals agreed lastar with the Seventh Circuit’s
broad definition of QWRs iatalan, but held that any reasonabhgjuires still had to be related
to issues of loan servicing, not origiim. Medrano v. Flagstar Bank, FSB, 704 F.3d 661, 666
(9th Cir. 2012)Accord Arriaga v. Wells Fargo B&, N.A., 09 CV 2115, 2013 WL 1303831
(N.D. lll. Mar. 27, 2013); Morguity, 118 F. Supp. 2d at 901.

Finding that neither of the &htiff's letters qualifies as a valid QWR, UPB had no
response requirements under 12 U.S.C. §260%ehsequently, Count | of the Complaint is
dismissed for failure to state a claim.

B. Remaining State And Common Law Claims

After dismissing the only claim under which tleisurt had originajurisdiction, | decline
to exercise supplemental juristion over the remaining stasd common law claims pursuant
to 28 U.S.C. 81367(c)(3). The parties are needie and the remaining claims do not raise
federal issues; therefore lirguish jurisdiction over thetate and commdaw claims. Wright

v. Associated Ins. CompaniesInc., 29 F.3d 1244, 1251 (7th Cir. 1994) (“Hence the general rule
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is that, when all federal claims are dismissefteetrial, the districtourt should relinquish
jurisdiction over pendent stataw claims rather than resolving them on the merits”).
CONCLUSION
For the foregoing reasons, Count | is dismissed and | relinquish jurisdiction over the

remaining claims.

James B. Zagel
United States District Judge

DATE: July 19, 2013
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