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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

PATRICIA RUPCICH ,

Plaintiff,
No. 12C 6615
V.
Judge John Z. Lee
UNITED FOOD AND COMMERCIAL
WORKERS INTERNATIONAL UNION
LOCAL 881, and JEWEL FOOD
STORES, INC.,

Magistrate Judge Gilbert

o N N O e

Defendants.

MEMORANDUM OPINION AND ORDER

As grocery store receiving clerk Patricia Rupcich (“Rupcich”) was leavirrg ame day,
shewalked directly from the back room pushing a grocery cart containing her persms| &
lunch she had previously purchased at the cash register, and a fiwemgund bag of birdseed.
After she clocked out in the front of the store and headed for the exit, a securdystarating
by the front door asked her for a receipt for the items in her cart. 8eche did not have a
receipt for the birdseed, she was suspended and then terminated. Her Union fisGrceri
but after her employer denigtle grievance, the Union chose not to purtheegrievance to
arbitration. Rupcich has sued United Food and Commercial Workers International Wdah, L
881, (“the Union”) for breach of the duty of fair representation pursuant to section 304 of t
Labor Management Relations Act (“LMRA”"), 29 U.S.®. 185 and Jewel Food Stores, Inc.
(“Jewel”) for breach of the collective bargaining agreement in place between tbe &imil
Jewel, as well as defamation. The parties have -cnosed for summary judgment. Fthe
reasons provided herein, the Court grants the Union and Jewel's summary judgtiensand

denies Rupcich’s cross-motions.
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Local Rule 56.1

In this district, motions fosummaryjudgmentare governed by Local Rul6.1 “The
obligation set forth in Local RulB6.1is not a mere formality.” Rather, ‘[i]t follows from the
obligation imposed b¥ed.R. Civ. P. 56(e)on the party opposingummaryjudgmentto identify
specific facts that establish a genuine issue for triddélapaz v. Richardso®34 F.3d 895, 899
(7th Cir. 2011) (citation omitted) (quoting/Valdridge v. Am. Hoechst Cor24 F.3d 918, 924
(7th Cir.1994). The Seventh Circuit has “routinely held that a district court may stridibyan
compliance withits local rules regardingummaryjudgment motions.’Yancick v. Hanna Steel
Corp.,653 F.3d 532, 537 (7th Cir. 2011) (quotation omitted).

Local Rule 56.1(b)(3)(B) requires the nonmovant to file a “concise response to the
movant's statement that shall contain ... a response to each numbered paragraplownthe m
party's statement, including, in the case of any disagreement, specific refeoethesaffdavits,
parts of the record, and other supporting materials relied uptR”56.1(b)(3)(B). These
responses should not contain “irrelevant information, legal arguments, [or] coajecDady v.
Sheahan467 F.3d 1057, 1060 (7th Cir. 2006). Where a litigant fails to comply with such rules,
the district court may “choose([] to ignore and not consider the additionsltfet a litigant has
proposed.”Cichon v. Exelon Generation Co., L.L.@01 F.3d 803, 809 (7th Cir. 2005).

Factst

Rupcich worked at the Jewel grocery store located at 3940 E. 106th Street in Chicago,
lllinois, as a receiving clerk. Jewel’'s LR 56.1(a)(3) Stmt. of Facts ("*JSPPES) As part of her
employment at Jewel, Rupcich was a member of the Union. Ruptieh&6.1(b)(3)(C) Stmt.

of Facts ("RSOF”) 8. The employment of the Union members, including Rupatiewel

! The following facts are eithemdisputed or deemed admittdde tothe opposing party’s failure
to comply with Local Rule .1.



were governed by a collective bargaining agreement entitled “Local 881 UGHivact 2010
2013 Jewel Food Stores, Inc. Chicagoland,” effective January 24;J200@ry 26, 2013 (the
“CBA"). Id.

On January 19, 2012, at approximately 12:15 p.m., Rupcich was close to finishing her
shift at Jewel when she received a telephone call from her husband. JREDBSOFY] 26.
Rupcich’s husband, who was babysitting their grandchildren, reported that one of the
grandchildren was coughing and her husband needed her assistance. {R80OFOne of
Rupcich’s duties that day had involved restocking large bags of birdséedf 11. When
Rupcich headed out of the store, she was pushing a shopping cart containing her personal
belongings. Id. It is undisputed that her cart also carried a twéimgy pound bag of birdseed
that, Rupcich contends, was intended to be restocked. 93@MRupcich’s Resp. to JISAR26.
Rupcich had not purchased the birdseed and had no recpiptcbfise. JSO26, 273

Rupcich pushed her cart toward the store’s exit, past the point of ldal§26. Jewel
Loss Prevention Associate Gregory Young (“Young”) was standirfgeagxit to the store before
the breezewayld. §27. Young asked to see Rupcich’s receipt for the birdskkedAccording
to Rupcich, at that poingherealized her mistake, apologized, and acknowledged that she was
not to leave the store with unpaid store product or to have unpaid store product at the location at

which she was stoppedld. § 28. Rupcich returned the cart and birdseed to the wall by the

2 Defendants dispute whether Rupcich was in fact “working with” birdseed egrlieer shift.

Defs.” Combined Resp. to RSGHR1. But that distinction is niamaterial to this decision.

3 Although Rupcich denies that the birdseed had not been purchased, in suppstdteshan an

affidavit thatthe bag of birdseedasmerely ‘overstock thatshe was returning to the front of the store to
be restocked anithat she “did not intend to purchase” it. Rupcich’s Resp. J$O& But this assertion,
even if considered trudails to contradictDefendants’'statement of fact tha&Rupcichhad not, in fact,
purchased the birdseed that was in her cart when she was stopmdréoysecurity. Indeed, it
corroborates it. Moreover, Rupcich’'s own LR 56.1 stateraekbhowledges that she had not purchased
the birdseed. RSO 11-13.



service desk and left with her personal belongingk.f 29. Young reported the incident to
Jewel Loss Prevention Manager Marty Oppenhauser (“OppenhauserY).30.

On January 23, 2012, Jewel suspended Rupcich pending an investigatiofi.31.

When Rupcich was suspended, she called Marcella Robinson (“Robinson”), her Union
Representativetp report the suspension and explain her side of the story. Urioo&d Rule
56.1(a)(3) Stmt. of FacfSUSOF") 1112, 14. Robinson quickly followed up with a phone call

to the Store Manager, Raymond Ulatowski (“Ulatowski”), to request informatioardieg
Rupcich’s suspensiorid. §16.

Oppenhauser conducted an investigation on Jewel’s behalf. YS@F As m@art of the
investigation, Rupcich provided a voluntary statement, in which she admits she pushed the
shopping cart with the bag of birdseed past the point of $&leRupcich’s statement explained
that she had forgotten that she had the merchandis icaht. Id. John Novosel (“Novosel”),
an associate relations representative for Jewel, reviewed the results of thgativasand made
the decision to terminate Rupcictd. 110, 33.

Jewel states thatsidecision to terminate Rupcickas baseé on severalfactors. First,
Novosel reviewed the security videotape and still photos, which showed that Ruptiphdsed
the point of sale and was headed out of the store with the birdikefi34. Second Novosel
took note that the language of Jewel's misappropriation policy did not contain a requitiesbent
intent on the part of any employee be shown in order for an action to constitute
misappropriatiort. I1d. §§17, 35. Third, Novosel reviewed Rupcich’s voluntary statement and

determined thatniadvertence was not a mitigating circumstance that would weigh against

4 According to Novosel,“Jewel has made a business determination that a zero tolerance

enforcement of its misappropriation policy is necessary to detefogegs from misappropriating
merchandise and preventing financial loss. Novosel etQl. By not requiring an inquiry into intent,
Jewel believes that the policy promotes a more consistent application of the pdliayiramizes the
need for facintensive investigationJSOFY 22
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termination. Id. 1 35. After doing so, Novosel made the decision to terminate Rupcich and
memorialized his decision @ Corrective Action Review Notiderm, whichis used by Jewebt
inform employees and their union representatives of any disciplinary decifilofis36.

On January 31, 2012Store ManageiJlatowski met with Rupcich, accompanied by
Union Representative Robinson, to inform Rupcich she was being terminkte§§ 38-39.
Ulatowski presented Rupcich with the Corrective Action Report, which indicatedtibavas
being terminated for misappropriation, and asked that she sign the fdrrfj.39. Robinson
advised Rupcich not to sign, and she did not. UJOf. Mary Anzalone (“Anzalone”),
Jewel’s personnel coordinator, was then brought into the meeting to act as a niautsH o
attest to the fact that Rupcich declined to sign the corrective action documeftf 3$0OJewel
did not disseminate the Corrective Action Report to any other personnel withsortipgany or
outsiders.Id. 1146-47.

After Rupcich was terminatedRobinson filed a timely grievance on Rupcich’s behalf,
which requested that Jewel award Rupcich all of the relief Rupcich soughtdimgclu
reinstatement and deletion of the disciplinary action from Rupcich’s file. RI®Q8, 19. The
Union also askedewelto providethe documentation thait relied upon for its disciplinary
action (although Rupcich disputes that Jewel provalkdf the requestedocumentation).ld.

20, Rupcich’s Resp. USOF2Q

On February 4, 2012, Jewel denied Rupcich’s grievance. UBZ&F Robinson then
held a followup meeting with the Union’s Grievance Coordinator, Bill O’Keefe (“O’KegfeS
discuss he denial. 1d. § 27. Robinson and O’Keefe reviewed the relevant information to
determine whether to arbitrate the grievance, including Rupcich’'s awsraie3ewel’s

misappropriation policyand the fact that she admitted that she had not purchasedglef ba



birdseed.Id. 110, 29. O’Keefe states that he made the decision not to arbitrate based upon the
facts of the investigatio and his knowledge that Jewel typically appliesimisappropriation

policy without anexception for lack of interit. Id. § 31. The Union informed Rupcich of its
decision and her right to appeal to the Union’s Executive Board, which shéddifff 32, 33,

35. Rupcich and her attorney provided the Executive Board with the same fac@skibete

had considered, along with a synopsis of the investigalidnf{ 35, 38. The Executive Board
denied her appeal, and this lawsuit ensudd{ 39.

Legal Standard

“The court shall grant summajydgment if the movant shows that there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a mattet dféaw.
R. Civ. P. 56(a) The Court gives “the nemoving party the benefit of conflicts in the evidence
and reasonable inferences that could be drawn fromG@tdchocinski v. Mayer Brown Rowe &
Maw, LLP,719 F.3d 785, 794 (7th Ci2013). In order to survive summary judgment, the
nonmoving party must “do more than simply show that there is some metaphysical daubt as t
the material facts[,]'Matsushita Elec. Indus. Co. v. Zenith Radio Co4Y5 U.S. 574, 586
(1986), and instead “must establish some genuine issue for trial such that a regsonabidd
return a verdict in her favor."Gordon v. FedEx Freight, Inc674 F.3d 769, 7723 (7th Cir.
2012). The Court will, however, “limit its analysis of the facts on summary judgment to
evidence that is properly identified and supported in the parties' [Radal56.] statements.”
Bordelon v. Chi. Sch. Reform Bd. of T&33 F.3d 524, 529 (7th Cir. 2000).

Here, Rupcich advances what is commonly known as a “hybrid 301" suit against the

Union and Jewgbursuant t&® 301 of the Labor Management Relations Act, 29 U.§.085. In

° Rupcichdisputes that Jewel’s misappropriation policy wasumstormly neutral as to intent, but

does not dispute what O’Keefe “believed” it to be. Rupcich’'s Resp. USZ1F
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a “hybrid 301" suit, a plaintiff simultaneously sues her labor union for breach of itotitayr
representation to hemand her employefor breaching the collective bargaining agreement
(“CBA”) in place between it and the Uniorgee Crider v. Spectrulite Consortium, [nf30 F.3d
1238, 1241 (7th Cir. 1997). In such cases, “the employee’s claim against the union and [her]
claim against the employer are interlocked: neither claim is viable if the other fialgciting
White v. GeH Motors, 1 F.3d 593, 595 (7th Cid993)). “When an employer and union are
parties to a collective bargaining agreement which contains proceduresedolving
employment disputes, however, an employee must establish that the union bresadbgd of
fair representation to maintain antianable § 301 claim against the employeEilippo v. N.
Ind. Pub. Serv. Corpl41 F.3d 744, 748 (7th Cir. 1998)). Thus, Rupcich’s claim against Jewel
for breach of the CBA rises and falls with her duty of fair representatian elgainst the Union.
Analysis

The Union’s Duty of Fair Representation(Count I)

As the Seventh Circuit explained iRilippo, “[a] union breaches its duty of fair
representation when its actions are arbitrary, discriminatory, or in bad’ fdil F.3d at 748
(citing Air Line Pilots Asgy, Int'l v. O'Neill 499 U.S. 65, 671991); see also/acav. Sipes386
U.S. 171, 190 (1967)This is a tripartite standard; a court should look to each element when
determining whether a union violated its dutyd: at 74849 (quotingGriffin v. Air Line Pilots
Ass’n, Intl, 32 F.3d 1079, 1083 (7th Cil.994). In order “to defeat a motion for summary
judgment, plaintiff must proffer evidence supporting at least one of these eléméatsio
preserve her claim, Rupcich’'s cras®tion for summary judgment and her opposition to the
Union’s motion for summary judgment attempt poesentevidence supportingt least twoof

theseelements.



Rupcich faces an uphill battleThe Seventh Circuit characterizes the standard of review
of these types of claims as “extremely deferential,” and hesitates to “steébptgljudgment for
that of the union, even if, with the benefit of hindsight, it appears that the union could ldeve ma
a better call.” McKelvin v. E.J. Brach Corp.124 F.3d 864, 867 (7th Cir. 1997) (quotations
omitted). Rupcich, as plaintiff, is tasked with the burden of not simply “establigtthat [her]
position is as plausible as the union’s, but to show that the union’s position ‘could eventually be
deemed not even colorable.Td. (quotingTrnka v. Local Union No. 6880 F.3d 60, 61 (7th
Cir. 1994). The Union, by contrast, is accorded the “discretion to act in consideratioolof s
factors as the wise allation of its own resources, its relationship with other employees, and its
relationship with the employer.Neal v. Newspaper Holdings, 1n849 F.3d 363, 369 (7th Cir.
2003); see also Yeftich v. Navistar, In@22 F.3d 911, 917 (7th Cir. 2013) (unioenjoys
substantial discretion in fulfilling its duty of fair representation.”).

Here,Rupcich’sduty of fair representation claim arises out of the Union’s decision not to
pursue hergrievance. In conducting grievance investigations, a union is required only to
undertake “some minimal investigation of employee grievanc@sicia v. Zenith Elecs. Corp.
58 F.3d 1171, 1176 (7th Cir. 1995). Moreover, “the thoroughness of this investigation depends
on the particular case, and ‘only an egregious disregard for union méemglets constitutes a
breach of the union's duty.’Td. (quotingCastelli v. Douglas Aircraft Co.752 F.2d 1480, 1483
(9th Cir. 1985)). The mere fact that a uniaild “to make an independent investigation of the
charges against the employee does not of itself mandate a finding of unfaiemégtres.”Cote
v. Eagle Stores, Inc688 F.2d 32, 34 (7th Cir. 1982).

In support of its motion, the Union sets forth numerous undisputed facts supporting its

contention, as follows. After Rupcich was suspended, she called Rolimseport the



suspension anell herstory. USOM]{12, 14. Robinson quickly followed up with a phone call
to Ulatowskito requestfurther information. Id. § 16. Robinson filed a timely grievance on
Rupcich’s behalfseeking reliefincluding reinstatement and deletion of the disciplinary action
from Rupcich’s file. Id. 1118-19. The Union alsaskedJewelfor thedocumentation that Jewel
relied upon for its disciplinary actioml{houghRupcich disputes that Jewel provided the Union
with all of the relevant documents Id. § 20; Rupcich’s Resp. USOK 2Q Robinson
accompanied Rupcich to the termination meetiggg she advised Rupcich hdo sign the
Corrective Action Report. USOF25.

Moreover, after the grievance was denied, Robinson held a falloweeting with
O’Keefe to discuss the denial. USOF27. Robinson and O’Keefe reviewed the relevant
information to determine whethéo arbitrate the grievance, including Rupcich’s awareness of
Jewel’'s misappropriation policy, and her admission that she had not purchased gedbidis
19 10, 29. O’Keefestatesthat he decidednot to arbitrate based upon the facts of the
investigaton and his knowledgthat Jewel appkdits misappropriation policwithout regard to
intent® 1d. 1 31. The Union informed Rupcidhat it decidedhot to arbitrateand she exercised
her right to appeal to the Union’s Executive Boatd. 11 32-33, 35. On appealRupcich and
her attorney relied othe same facts that O’Keefe had considereld f135, 38. The Executive
Board deniedRupcich’sappeal.ld. 1 39.

A. Arbitrariness

Arbitrariness requires an “objective inquiryeal 349 F.3d at 369, and has been shown
where a union fails to timely pursue a grievarsee Vencl v. Int'l Union of Operating Eisg

Local 18 137 F.3d 420, 426 (6th Cir. 1998), or fails to pursue at least a minimal investigation.

6 Again, althoughRupcichdisputes that Jewel's misappropriation policy was not always neutral as

to intent, she does not dispute what O’Keefe “believed” Jewel’s policy to be. dRigpBiesp. USON
31.



Neal 349 F.3d at 369. However, the standard of review for arbitrariness is “very deferential
because Congress did not intend courts to interfere with the decisions of theesigpbiywsen
bargaining representative.Ooley v. Schwitzer Div. Household Mfg., [M@61 F.2d1293, 1302
(7th Cir. 1992). Thus, a “union’s actions are arbitrary ‘only if . . . the union’s behavior is so far
outside a wide range of reasonableness’ as to be irratioRdigpo, 141 F.3d at 749 (quoting
O'Neill, 499 U.Sat67).

The Union has presented undisputed evidence that it decided not to pursue Rupcich’s
grievanceonly after it promptly investigated the matter in a reasonably thorough fas&iee.
USOF1110, 12, 14, 16, 120, 25, 27, 29; O'Keefe Aff. {1-8. Rupcich naturally disagrees
with that assessment. But federal courts uniformly hold that mere disagreemieatnoerits of
a case othe strategyemployedis insufficient to establish that a union’s decision not to pursue a
grievance was arbitraryVacg 386 U.S. at 1992; see Neh 349 F.3d at 369Reed v.Int’l
Union of United Auto., Aerospace & Agrienplement Workers of ApR45 F.2d 198, 2003
(7th Cir. 1991) (citingAdams v. Budd Cp846 F.2d 428, 434 (7th Cir. 1988Fngler v.
Roosevelt Uniy.No. 11 C 7488, 2012 WL 2339312, at *9 (N.D. Ill. Jun. 15, 2012) (no
reasonable juror could find decision not to pursue grievance was arbitrary pléietdf failed
to present any evidence to contrarfurthermore,lie Seventh Circuit has held thaplaintiff
seeking to establish arbitrary behavior by the union must demonstrate “that the eoofcthra
arbitration would probably have been different but for the union’s activit@sscia, 58 F.3d at
1177 (citations omitted) Here,it is undisputedtat on appealo theExecutive Board, Rupcich
presented the same evidenead thus did not provide any additional information that would

have changed the outcome. USR5, 38-39.
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Rupcich’s argumentsvith regard to arbitrarinessimply fail in light of the extremely
deferential standard governing these claims. For example, Rupcich drgugetUnion should
have pursued the grievance to arbitration based upon the outcome of a prior grievance, which
involved a former Jewel employee named Belindakaddack had been terminated when she
purchased several flats of flowers, but one either failed to scan when slohegésg out, or
she intentionally failed to scan it. Mack asserted her mistake was inadvbttetite arbitrator
denied her grievancepncluding that her actions were intentional. Bt fact that amarbitrator
in a prior caselenied a grievance after finding inteles not mean that another arbitrator would
have sided with Rupcich on the grounds that daeked intent, particularly yen Jewel's
misappropriation policyhatdoes notequirea finding of intenfor termination

Rupcich also argues that the Union should have known that the phrase in the Corrective
Action Report stating that she was “walking out of the store” was falbes, Rupcich asserts,
makes it clear that the Union did no investigation of its own and just relied upon Jewel’s
documents. But again, the law only requittes Unionto conduct some minimal investigation,
which it did. Moreoveras Cote explains, there is no requirement that the investigation be
“independent.”688 F.2dat 34. Rupcich therefore fails to establish that the Union’s decision not
to arbitrate her grievance was arbitrary.

B. Bad Faith

Rupcich may still prevail if she can abtish that the Union denied her the right to
arbitrate for a discriminatory reason or in bad faith. The inquiries into wheswemaination or
bad faith existed hinge upon “the subjective motivation of the Union offici&lsider, 130 F.3d

at 1243 (iting Trnka, 30 F.3d at 63J.To establish bad faith, Rupcich must present soroefp

! In order to establish discriminatioma plaintiff must provide evidence ofinvidious”

discrimination. Ooley, 961 F.2d at 1304. In general, this is shown wizeneion takes action that is

11



of improper motivesee Neal349 F.3d at 369, or “substantial evidence of fraud, deceitful action
or dishonest conductseeAmalgamated Ass’'n of St. Elec. Ry. & Motor Coach EmpAm. v.
Lockridge 403 U.S. 274, 299 (1971) (quotation omitted), that would “support a reasonable
inference of bad faith."Konen v. Int’l Bhd. of Teamsters, Local 2@85 F.3d 402, 408 (7th Cir.
2001).

Rupcich is unable to satisfy tlemerows burden of establishing that the Union chose not
to arbitrate in bad faitf. First, Rupcich argues that the Union acted in bad faith by not pursuing
her inadvertence defense. The crux of this argument is that the Union failed to view vide
demonstratinghat she had been working restocking birdseed earlier that day. But the mere fact
that Rupcich had been restocking birdseed earlier that day does not provide coneldsiveee
that she did not intend to steal the product.Nor does it change the fact that Jewel's
misappropriation policy does not require that an employee intend to misappropmebamailéese
in order to merit disciplinary actiorNovosel Decl. § 9 (“Jewel does not consider the employee’s
intent or state omind in enforcing its misappropriation policy”)The Union’s failure to view

the videotape therefore does not rise to the high level of establishing the subjeemte int

based upon improper distinctiosach agace or genderSee e.g, Dole v. Commonwealth EdisoNo.
91 C 5913, 1992 WL 332300, at *6 (N.0. Nov. 6, 1992) (collecting cases). Rupcich does not appear
to be advancing a claim on this basis, but on a theory of bad faith.

8 Curiously,Rupcich also argues that the fact that the Union and Jewel entereddmbdefense

agreement in connech with their defense othis lawsuit is evidence of théeibias.” But Rupcich cites
no case law to support this novel argument, and the Court finds no merit in it.

9 Rupcich also claims that Jewel did not provide full videotapes of theeimtctd theUnion and

that the Union’s failure to obtain them is evidence of bad faith. Accordirigupcich, the videotape
would show that she did not try to conceal the birdseed when she went past thé gat b response,
Jewelconcedeshat it did not preide videotapes to the Unipdespite the Union’s requesbefs.’ Resp.
RSOF1123-25 But, whether Rupcichadtried to hide the birdseed is immaterial because, as Novosel
testified, Jewel’s termin@n of Plaintiff was not premised upon Jewel’s belief that Rupcich hed! toi
conceal the birdseedDefs. Resp. RSON 45. Rather, the basis for the termination was that Rupcich
went past the point of sale with the unpaid birdseed, which is whatd&e shots that were provide to
the Union showedRSOFT 25.
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required for bad faithGarcia, 58 F.3d at 1177 (citations omittedp{an’s decisio not toreview
a videotape did not support breach because Garcia did not establish that viewing it weuld ha
resulted in a different outcome).

Rupcich’s reliance upon the caseMitchell v. Jewel Food Store$568 N.E.2d 827 (lll.
1991),also is unavailing. Rupcich claims that the Union acted in bad faith because it was bound
by Mitchell to pursue her grievance. The Court disagreesMitchell, the plaintiff, a security
guard at Jewel, was terminated for misconduct for submitting an incorrect tiche Mg chell
sued for breach of the employment manual governing his employment, arguing thdtrhadea
a mistake and had not intended to be dishonest or commit miscontiatt, wasrequired fora
“just causé termination under the employment manual. The lllinois Supreme Court concluded
that because the employment manual did not define “misconduct,” it was therefogei@unsbi
and ruled for the plaintiff.ld. at 832. Buit is unclear whether the same employment manual in
force more than twenty yearg@awould have governelupcich’s employment or terminati@
Jewel, and in any event, the decision interpreted Jewel’s policy with téspmesconduct, not
misappropriation The Union’s choice ndb rely onMitchell is simply another example of a
disagreement in strategy that does not rise to the level of bad faith.

Rupcich also argues th#te Union improperly bypassed “Step 1" of the grievance
proceduresof the CBA, which required a conference between the employee, the Union
representative, and the Store Director, and that this in and of itself codsatineach of the
duty of fair representation. But on reply, the Union submitted a supplemental affrdawit
O'Keefe explaining that the Union and Jewel had a{stagnding practice of bypassing Step 1 in
termination cases and proceeding directly to Step 2, a meeting between the Umrisentagive

and the Jewel associate relations manager, because terminations were halddiee! lstore

13



management. O’Keefe Aff. Il § 10. O’Keefe further avers that “consisténttws practice,”
Ulatowski told Robinson that the disciplinary action was being handled by Jewelatessoc
relations, rendering Step 1 unnecessaalyy 11. Rupcich's argument is therefore unavailing.

Ultimately, Rupcich’s claim is doomed by her failure to cite eaages where a plaintiff
survived a union’s motion for summary judgment under similar facts. In the onb/steseites
where the plaintiff prevagéld Bennett v. Local Union No. 6®58 F.2d 1429, 1438 (7th Cir.
1992), andThomas v. United Parcel Serv., In890 F.2d 909, 923 (7th Cir. 1989), thlaintiffs
did so based on facts thatstablished that the defendant union had engaged in intentional
misconduct and deceiBénnetl or may have breached its duty of fair representation due to
political bias Thoma$. Rupcich simply has not established that the Union’s decision not to
arbitrate was “so far outside a wide range of reasonableness’ as to be irratleihphd, 141
F.3d at 749 (citations omitted). Instead it is clear that the Union simply haceeedifview of
the merits of her grievance. The Court therefore grants summary judgment to the ihion w
respect to Count .

I. Breach of Collective Bargaining Agreement Against JewéCount II)

As already stated, Rupcich brings a claim against Jewel pursu&etction 301 of the
LMRA, which “permits an employee to file suit in the district court folation of a collective
bargaining agreement between the employee's union and the empl&ygrpo, 141 F.3d at
748. However, “[wlhen an employer and union are parties to a collective bargairsegnagt
which contains procedures for resolving employment disputes,” in order “to maema
actionable § 301 claim against the employer,” an employee plaintiff first “mubltisistenat the
union breached its duty of fair representation” to plaintid; see also Thoma890 F.2cat915;

Grant v. Burlingtonindus, 832 F.2d 76, 81 (7th Cir. 198 Banice v. Exelon CorpNo. 06 C

14



6418, 2008 WL 244217, at *2 (N.D. lll. Jan. 24, 20@yans v. U.S. Postal Ser428 F. Supp.
2d 802, 80506 (N.D. Ill. 2006). Thus, as Rupcich herself acknowledgesSeetion301 claim
against Jewel cannot proceed unless she first establishes that the Union fadetlin of fair
representation. Because Rupcich has sadisfied this prerequisite, her Section 301 claim
against Jewel necessarily fails, and the Court gsantsnary judgment as to Count Il in Jewel’'s
favor.

[I. Defamation Claims Against Jewel (Counts Il and 1V)

Rupcich also asserts two claims for defamatiper (seand per quod against Jewel,
claiming that the following two statements in the corrective action review notice were
defamatory: (1) “Patricia walked out of the store with a 25 Ib. bag of birdseed alone in a
shopping cart without paying for it”; and (2) that she waisdp terminated for “Misappropriation
of Company Property.” Dkt. 24, Am. Compl. 11 46(a)-(b), S5Qa)-

Under lllinois law, “[a] defamatory statement & statement that harms a person’
reputation to the extent it lowers the person in the eyes ofcah@nunity or deters the
community from associating with her or him3olaa Tech., LLC v. Specialty Publ'g C&52
N.E.2d 825, 839 (Ill.2006) (internal citations omitted). To state a claim for defamation, a
plaintiff must allege facts demonstratingatiithe defendant made a false statement about the
plaintiff, the defendant made an unprivileged publication of that statemerthia garty, and
that this publication caused damagek!! Such a statement is “defamatqrgr seif its harm is
obviousand apparent on its face.ld. There are five types of defamatgpgr sestatements
recognized under lllinois law; the first being “words that impute a person hasittedha

crime.” Id. Even if a statement is not defamatqer se it still may constitute defamatiqmer
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quodif the plaintiff can plead and prove that she sustained special danixgesn v. News Am.
Pubs., Inc.672 N.E.2d 1207, 1214 (lll. 1996).

Jewel argues that the defamation claims fail because the allegedigfamatory
statements were substantially true, and alternatively, were subject to @edualivilege that
provides an absolute defense to defamation claims. The Court addresses each contemtion in t

A. Truth of the Allegedly Defamatory Statements

The “substantial truth” of the allegedly defamatory statements is aruébsiafense to a
defamation claim under lllinois lawWynne v. Loyola Univ. of Chi741 N.E.2d 669, 675 (lll.
App. Ct. 2000). While determining ‘substantial truth’ is normallyqaestion for the jury, the
guestion is one of law where no reasonable jury could find that substantial truth had not been
established.” J. Maki Const. Co. v. Chi. Reg’l Council of Carpented82 N.E.2d 1173, 1186
(Il. App. Ct. 2008) (quotingVynne 741N.E.2d at 675). “Substantial truth refers to the fact that
a defendant need prove the truth of only the ‘gist’ or ‘sting’ of the statemédt.(quoting
American Int'l Hosp. v. Chi. Tribune Gal83 N.E.2d 965, 968 (lll. App. Ct. 1985)).

Here, Jewel gues that the statement that Rupcich “walked out of the store” with the
birdseed was substantially true becasise passed the point of sale without having paid for the
product. Rupcich counters that she did not walk out of the store, because she was stopped before
reaching the breezeway by the security guard, when she realized her mistake thgv@ourt
recognizes that while technically Rupcich had not “walked out of” Jelwehwghe was stopped,
nevertheless the “gist” of the statement is that shele#sng the store without paying for the
birdseed. See Global Relief Found., Inc. v. New York Times 820 F.3d 973, 982 (7th Cir.
2004) (although a “plaintiff may be able to demonstrate . . . that a statementisakygHalse

in some way . . .a defendant may then defeat the claim by showing that the statement, although
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not technically true in every respect, was substantially tru€dghet v. Central Newspapers,
Inc., 816 F.2d 313, 316 (7th Cir. 1987) (“in determining the ‘gist’ or ‘sting’ [the court must

not look] to items of secondary importance which are inoffensive details, imahatethe truth

of the defamatory statement.”No reasonable jury could find in Rupcich’s favor based upon the
mere technical flaw in Jewel’s statement.

Moreover,no reasonable juror could conclude tte statement that Rupcich was being
terminated for “Misappropriation of Company Property” also wassubstantiallytrue because
Jewel had determined that she had violated Jewel's misappropriation aslioyerpreted by
Jewel. Similarly, it is in and of itself true thahisappropriatiorwas Jewel’s stated reason for her
termination, regardless of whether her termination was justif#eke SeitPartridge v. Loyola
Univ. of Chi, 987 N.E.2d 34, 45 (lll. App. Ct. 2010) (statement made that doctoral student had
submitted an “insufficient” preliminary examination was true and not defan)atdiyerefore,
no genuine issue of material fact exists to cause the Court to concludsutistaintial truth”
would not providea defense with respect to the second allegedly defamatory statement as well.

B. Qualified Privilege

Additionally, under lllinois law, a defendaetmployer may, on summary judgment, be
found to have gualified privilege that also provides aabsolute defense to a defamation claim
arising out of the employemployee relationship.SeeKrasinski v. United Parcel Sens30
N.E.2d 468, 471 (1111998) see alsdPhillips v. Quality Terminal Servs., LL.855 F. Supp. 2d
764, 789 (N.D. lll. 2012)djting Haywood v. Lucentechs, Inc., 169F. Supp. 2d 890916 (N.D.

lIl. 200]) (affirmed by323 F.3d 524 (7th Ci2003 (“An otherwisedefamatorystatements not
actionableif made under aqualified privilege”)). This can include statements made by

employees’ supervisors in disciplinary notices and at disciplinaryimgsetSeeg e.g, Beauvoir
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v. RushPresbyterianSt. Luke’s Med. Ctr.484 N.E.2d 841, 844 (lll. App. Ct. 1985) (because
employer had duty ttell employee reasons for termination, that information subject to qualified
privilege).

“The existenceof qualified privilegeis a question ofaw.” Haywood 169 F. Supp. 2d at
916. The elements of a qualified privilege are: “(1) good faith by thenv(R) interest or duty
to be upheld; (3) a statement limited in its scope to that purpose; (4) a proper occabi(h); a
publication in a proper manner and to the proper parties oRhillips v. Univ. of Chicago
Hosps. and Clinics484 N.E.2d 1100, 1104 (llApp. Ct. 1985) “A court must weighthe value
of thetype of interestto be protectedagainstthedegreeof damageo beexpectedrom releaseof
the type of defamatorymatter involved™ Phillips v. Quality 855 F. Supp. 2d at 7&D
(quoting Haywood, 169 F. Supp. 2dat 916-17). If a qualified privilege is established, the
communication becomes actionable only if the privilege was abudefjuotingHaywood 169
F. Supp. 2d at 917)“To satisfythis burden, thelaintiff mustpresenevidenceof a recklessact
which shows adisregardfor the defamed party's rights including the failure to properly
investigatethetruth of thematter limit the scope of theaterial or sendthe materialto only the
properparties” Id. (quotingHaywood 169 F. Supp. 2d at 917).

Here, Jewel has set forth undisputed facts attesting that the allegefdimnatiory
statements were published as part of the Corrective Action Report during they Bhu2012
termination meeting. JSOM38-39. Everyone msent at the meeting had a legitimate business
reason for attending, includinglatowski, the acting t8re Manager, who informed Rupcich she
was leing terminated; Robinson, the UniorefResentative and Anzalone, the dPsonnel
Coordinator. Id. Anzalone in particular was only present for the tail end of the meeting &3 act

a neutral witness to attest to the fact tRapcich declined to sign theo€ectiveAction Repot.
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Id. 1 39. Moreover, Jewel did not publish the allegedly defamatotgrsemnts to any other
personnel within or outside dhe company. Id. {1 4647. These facts support the Court’s
conclusion thathere is no genuine issue of material fact precluding a findinghbadllegedly
defamatory statementgould besubject to ajualified privilege under lllinois law.SeePhillips

v. Univ. of Chicago484 N.E.2dat 1104 As a result, the burden then shifts to Rupcich to
overcome the privilege by establishing that Jewel acted in recklesgatidrof her rights.See
Phillips v. Quality 855 F. Supp. 2d at 789-90.

Rupcich argues that Jewel’s investigation was deficient, stating that “[t§ifec&tion of
evidence, the failure to investigate the truth, and the failure to send . . e atlvibstigation
documents and video to Local 881 is evidence of Jewel’s direct intention to harm P @iratif
the very least a reckless disregard of her righ®.’s Resp. Jewel's Mot. Summ. J. 18. Rupcich
contends this evidence gives rise to a factual issue precluding summarnefidgtmg the
cases oNaleway v. Agnich897 N.E.2d 902 (lll. App. Ct. 2008andKuwik v. Starmark Star
Mktg. & Admin., Inc, 619 N.E.2d 129 (lll. 1993). Naleway however, involved the
appropriateness of a qualified privilege jury instruction and is unhelpful He€wvsvik also is
distinguishable because, not only were the parties reot employeemployee relationshiggut
the court expressly found that the plaintiffad presented questions of fact regarditing
adequacy oflefendantsinvestigation intahe truth of the statemerd$ issue. By contrast, here,
the evidence presented demonstrates that Jewel conducted an ademstigation prior to
terminating Rupcich, and that its termination decision was consistent with Jewsispel
policies. SeeJSOM 10, 33-36.

Rupcich’s primary argument in support of her claoh reckless disregards that

Oppenhauser “falsely” stated that he saw her place her coat over the bag of bigkssE0OF
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1 28. But that statement is unsupported by the evidence. As Jewel points out, Oppenhauser
actually testified that he saw video that showed Rupcich placing her coaheusrdseed, and
the video shows Rupcich’s coat and purse in the child seat of the cart, with the birdseed under
the chid seat. Defs.” ResflRSOFY 28. Rupcich thus fails to provide the Court with evidence
establishing that Jewel behaved in a reckless manner demonstrating ardlisyedrupcich’s
rights. See e.g, Vickers v. Abbott Labs.719 N.E.2d 1101, 11123 (lll. App. Ct. 1999)
(plaintiff failed to overcome privilege where record demonstrated emplogbewd¢d personnel
policies in conducting investigatiorgee also Izadifar v. Loyola UnjWo. 03 C 2550, 2005 WL
1563170, at *7 (N.D. Ill. Jun. 7, 2005) (summardgment granted where plaintiff failed to rebut
showing that employer had properly conducted investigatidf@xler v. Morrison Knudsen
Corp. No. 99 C 6522, 2000 WL 1720344, at **7-8 (N.D. Ill. Nov. 15, 2000) (same).

The Court therefore holds thadsed upon the summary judgment record, Rupcich fails to
create a triable issue of fact as to whether Jewel defamed her, as well as whethenthiveffir
defense of qualified privilege is applicabl8ummary judgment is therefore awarded in Jewel's

favor & to Counts Il and V.
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Conclusion
For the reasons set forth above, Defendant United Food and Commercial Workers
International Union Local 881’'s motion for summary judgment [dkt. 73] is granted. Detenda
Jewel Food Stores, Inc.’s motion for summary judgment [tiitis granted. Plaintiff Patricia
Rupcich’s crossnotiors for summary judgment [dktl05,117, 119 aredenied. Judgment is

entered in favor of Defendant€ivil case terminated.

SO ORDERED ENTER: 9/29/14

gj%jM

JOHN Z. LEE
United StatesDistrict Judge
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