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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ROBERT HAITH, derivatively on behalf of
ACCRETIVE HEALTH, INC,

12C 6781
Plaintiff,
Judge Feinerman
VS.

EDGAR M. BRONFMAN JR., J. MICHAEL CLINE,
STEVEN N.KAPLAN, STANLEY N. LOGAN,

DENIS J. NAYDEN, ARTHUR H. SPIEGEL I,
MARY A. TOLAN, JOHN T. STATON, and MARK A.
WOLFSON and ACCRETIVE HEALTH, INC.,
nominal defendant,

Defendang.

JEFFREY GOODWIN, derivativelyrobehalf of
ACCRETIVE HEALTH, INC,

12 C 6798
Plaintiff,
Judge Feinerman
VS.

EDGAR M. BRONFMAN JR., J. MICHAEL CLINE,
STEVEN N. KAPLAN, STANLEY N. LOGAN,

DENIS J. NAYDEN, GEORGE P. SHULTZ, ARTHUR
H. SPIEGEL Ill, MARY A. TOLAN, MARK A.
WOLFSON, and JOHN T. STATON, and
ACCRETIVEHEALTH, INC., nominal defendant,
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Defendants.

M EMORANDUM_OPINION AND ORDER

Plaintiffs RobertHaith and Jefiey Goodwin brought these std&v shareholder
derivative actions on behalf of Accretive Health, Inc., a Delaware corpoyatithe Circuit
Court of Cook County, lllinois. Doc. 1-1 (12 C 6781); Doc. 1-1 (12 C 6788hough the suits

have not been consolidated, they are materially identical for purposes of this opinen.
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individual defendants, who are directors and officers of Accretigalth removed the suits to
federal court under 28 U.S.C. 88 1441. Dofl2C 6781); Doc. 1 (12 C 6798). Defendants do
not assert that the case falls within tederal courtsdiversity jurisdiction see28 U.S.C.
8 1332, or that Plaintiffs’ claims were created by federal law. Ratherctimgnd thathe
claims althoughcreated by state lguvall within the federal courts’ “arising under” jurisdictipn
28 U.S.C. § 1331, under tetandardset forth inGrable & Sons Metal Products, Ine. Darue
Engineering & Manufacturings45 U.S. 308, 314 (2005). Plaintiffs disagree, and each has
moved toremand hiscase to state cowmnder 28 U.S.C. § 1447(c). Doc. 17 (12 C 6781); Doc.
14 (12 C 6798).The motions are granteglut Plaintiffs’ request foan award ohttorney fees
and costs is denied.
Background

Haith's and Goodwiis complaintamakesubstantially similar factual allegations and
legal clains. Plaintiffs are Accretive Health shareholdand were shareholders at all relevant
times. Doc. 1-1 (12 C 6781) at 1 13; Doc. 1-1 (12 C 6748)11. Plaintiffsallege that
Defendants made nummais publicstatementan press releases and SEC filings, that made false
or misleading statements and omissions about Accretive Heafterations and financial
prospects. Doc. 1-1 (12 C 6781) at 1 3, 8, 38, 40, 42, 49, 54; Doc. 1-1 (12 C 6798) at 1 3, 28-
31, 33-34, 36-37, 43In particular Plaintiffs allege that Defendantencealed their knowledge
that Accretive Health was violatirgpnsumeprivacy sandards imposed liie Health Insurance
Portability and Accountability Act of 1996 (“HIPAA”), 42 U.S.C. § 132€icseq, the Health
Information Technology for Economic and Clinical Health Act (“HITECH Act#2 U.S.C.
§ 17921et seq, state consumer protection laws, and its contract wélge client Doc. 11 (12

C 6781) at {1 54; Doc. 1-1 (12 C 6798) at { P&intiffs allege thaDefendants’ alleged



misstatementand omissionbad the effect of artificially inflatinthe price of Accretive
Health’s stock ad then, when the trutteameout, of causinghat price to fall substantiallyo the
detiment ofshareholders. Doc. 1-1 (12 C 6781) at 1 5, 7, 9, 50; Doc. 1-1 (12 C 6798) at 11 4,
6, 32, 38-39, 42Plaintiffs further allege thafccretive Health’ssiolations ledthe Attorney
General oMinnesota to file a lawsuit against it and to releaseport detailing its unsavory debt
collection practicededtheNew York Time& publish an article that ptlie company’s debt
collection practiceth bad odorseeJessica SilveGreenberg, “Debt Collector Is Faulted for
Tough Tactics in HospitalsNew York TimegApril 24, 2012) led the Minnesota Department of
Commerce to temporarily suspend the compaMijisnesota debt collectiolicense;andled a
group of plaintiffs to sue the company for violating federal securities Boc. 1-1 (12 C 6781)
at 114, 6, 9, 44-46, 552, Doc. 1-1 (12 C 6798) at 11 35, 40-41.

Because Accretive Health is a Delaware corporatlmnjnternal affairs doctrine provides
that Delaware law governs Plaintiffs’ claimSeeNagy v. Riblet Prods. Corp79 F.3d 572, 576
(7th Cir. 1996).Haith asserts three counttlmeach of fiduciary duty, one count of unjust
enrichment, one count of abuse of control, one count of gross mismanagement, and one count of
waste of corporate assets. Dod (12 C 6781) at 1 94-123. Goaddvasserts a single couit
breach of fiduciary duty. Doc. 1-1 (12 C 6798) at 11 83-88. Neither Haith nor Goodwin made a
demand on Accretive Health’'s Board of Directors to bring this action againsidaefis; both
allege that demand would be futile and thus is excused. Doc. 1-1 (12 C 6781) at 1D68-93;
1-1 (12 C 6798) at 11 64-82eeBraddock v. Zimmerma®06 A.2d 776, 784-85 (Del. 2006)
(describing thelemand futility doctring In re Abbott Labs. Derivative Shareholders Litig25
F.3d 795, 803-04 (7th Cir. 2003). One other derivativeadl@gingessentially the same

misconduct by the same group of defendaans, also alleging demand futilitig, pending before



the undersigned judgeMarvin H. MaurrasRevocabldrust v. Bronfmanl2 C 3395 (N.D. Ill.
filed May 3, 2012). Unlike Haith’s and Goodwin’s suits, Maurras Trustsuitfalls within the
court’s diversity jurisdiction Defendants iMaurras Trustthere have moved to dismiss the
ground, among others, thatt plaintiffstheredid not adequately allege demand futility under
Federal Rule of Civil Procedure 23.1d., Doc. 93.
Discussion

Whether Plaintiffs’ Claims “Arise Under” Federal Law

As mentionedDefendantsontend that Haith’s and Goodwin’s suits fall writthe
federal courts’ “arising undejurisdiction, 28 U.S.C. 8§ 1331Grable held that‘arising under”
jurisdiction extends to stataw claims that “necessarily raise a stated federal issue, actually
disputed and substantial, which a federal forum may entertain without disturbing any
congressionally approved balance of federal and state judicial respaesibili45 U.S. at 314.
Defendants assert that Plaintiffs’ claims necessarily raise the followungsis$ federal law: (1)
whether Accretive Healthiolated two federal privacy statutes, the HIPAA and the HITECH
Act; (2) whether Accretive Health violated the federal Fair Debt Collectioni€radict
(“FDCPA), 15 U.S.C. 8§ 1692t seq, as incorporated into Minnesota law; and (3) whether
Defendants mde or caused to be made misleading statements and omissions in SEC filings, in
violation of federal securities lawGrable jurisdiction does not apply for at least two reasons:
none of the federal issues ostensibly raised by Plaintiéte $aw claimss “substantigl’ and
entertaining this case in federal coarduld disrupt the congressionally approved balance of
federal and state judicial responsibilities.

The Supreme Court clarifigdrables “substantial issue” requiremeimt Gunn v. Minton

No. 11-1118,568 U.S. ___ (U.S. Feb. 20, 20Bynnreaffirmed the principle, articulated in



Grable, that “federal jurisdiction over a state law claim will lie if a federal issue is: (1)
necessarily raised, (2) actually disputed, (3) substantial, and (4) capatdelation in federal
court without disrupting the federal-state balance approved by Congfgssri slip op. at 6.
With respect to the third elememihere is no doubt that the federal issues noted areve
substantial to the parti@s thesecase, in the sense that they could decide the outcome of this
litigation. As Gunnnotes, howevefthat will alwaysbe true when the state claim ‘necessarily
raisds] a disputed federal issueld. at 8. Accordingly, instead of considering whetheisaoe
is substantial to the parties, “[tlhe substantiality inquiry uGdiable looks instead to the
importance of the issue to the federal system as a whitliel” Gunnprovidestwo examples of
statelaw claims that did raise “substantial” federaliss:

In Grableitself, for example, the Internal Revenue Service had seized
property from the plaintiff and sold it to satisfy the plaintiff's federal tax
delinquency. Five years later, the plaintiff filed a state law quiet title action
against the thirgbarty that had purchased the property, alleging that the IRS
had failed to comply with certain federally imposed notice requirements, so
that the seizure and sale were invalid. In holding that the case arose under
federal law, we primarily focused not tre interests of the litigants
themselves, but rather on the broader significance of the notice question for
the Federal Government. We emphasitedGovernment’s strong interest
in being able to recover delinquent taxes through seizure and sale of
property, which in turn required clear terms of notice to allow buyers to
satisfy themselves that the Service has touched the bases necessary for good
title. The Government’s direct interest in the availability of a federal forum
to vindicate its own adminisdtive action made the question an important
issue of federal law that sensibly belonged in a federal court.

A second illustration of the sort stibstantialitywe require comes from
Smith v. Kansas City Title & Trust C@55 U. S. 180 (1921), whichrable
described as the classic example of a state claim arising under federal law.
In Smith the plaintiff argued that the defendant bank could not purchase
certain bonds issued by the Federal Government because the Government
had acted unconstitutionallg issuing them. We held that the case arose
under federal law, because the decision depends upon the determination of
the constitutional validity of an act of Congress which is directly drawn in
guestion. Again, the relevant point was not the importance of the question
to the parties alone but rather the importance more generally of a



determination that the Government securities were issued under an
unconstitutional law, and hence of no validity.

Gunn slip op. at 8-4citations,bracketsand internal gotation marks omitted)

Gunnitself provides a contrasting case. The plaintiff, Vernon Minton, was an inventor
who had hired the defendants to represent him in a federal court pateid.saitt2. The
federal court ruled that Minton’s patent was invalid #reh when Minton’s attorneys sought
reconsideration based amewargument regardingalidity, the court held that Minton had
forfeited the argument by raising it too late. at2. Minton then brought a stdtew attorney
malpractice suitagainst higpatent attorneys, alleging that thentimely submission of theew
argument had cost him his patefttid. A dispositive question presented by Minton’s
malpracticesuit was whether the forfeited argument would have succesdtw meritsif it
would not have succeeded, then the defendémtgiture ofthe argumendid not cost Minton
his patent and thus caused him no halth.at 23. This questiomecessarily raiseddisputed
issueof federal law, since federal law governs the vlidf United States patents$d. at 34, 7.
The question before the Supreme Court was whelh#is made Minton’s statew
malpractice claim fwithin the “arisng under” jurisdiction undeérable

The Court held that it did notd. at 6. Although Minton’s suit necessarily raised a
federal question that wagtually disputed, the Court concluthat the patent lagsuewas
“not substantial in the relevant serigg being significant not only to the individual litigants, but
also“to the federal systewms a whol€ Id. at § 12 In so holding, the Courhade several
points. First, the state courts’ decision on the merits of the forfeited Feaddéeat law argument
would “not change the reaforld result of the prior patent litigation. Minton’s patent will
remain invalid.” Id. at 910. Second, th€ourt noted that allowing stat®urt resolution of

federal patent law issues under such circumstances would not undermine therfestesdlin



the development of a uniform body of patent law, which interest Congreasseated by
vesting the federal district courts with exclusive jurisdiction over suits arisitigruhe patent
laws, becausenost questions of patent law would continue to &adkd by the federal judiciary
andstate court rulings on patent issues would not bind the federal codirst 10(citing Tafflin

v. Levitt 493 U.S. 455, 465 (1990)). Third, the Court explained that any preclusive effect that
the state courts’ determination might have “would be limitethe parties and patents that had
been before the state court” and that “[s]juch 4a@tind and situatiospecific’ effects are not
sufficient to establish federal arising under jurisdictiold’ at 10-11 (quotingEmpire
HealthChoice Assurance, Inc.McVeigh 547 U.S. 677, 701 (2006)). Fourth, the Court tegc
the argument that cases raispagent issues belong in federal calue tothe federal courts’
greater expertise in patent law, reasoning ‘tinat possibility that a state court will inagectly
resolve a state claim is not, by itself, enough to trigger the federal cexctasive patent
jurisdiction, even if the potential error finds its root in a misunderstanding oftpate” Id. at
11-12. The Court concluded that “[t]here is no doubt that resolution of a patent issue in the
context of a state legal malpractice action can be vitally important to the partiatiles pathat
case. But something more, demonstrating that the question is significanteders System as
a whole,is needed. That is missing herdd. at 12.

The same hoklfor theseass. As Gunnmakes clear, the fact that Plaintiffs’ state law
claims turnin part on the application of federal laws—the HIPAA, the HITECH Act, the
FDCPA, and the federal securities lawis not enough tsatisfyGrable Defendantsuggest
that the federal issuese substantial to the federal systaesra whole becausesolving
Plaintiffs’ state law claims will require the state courts to perform “the anagsisnterpretation

of dozens of regulatory provisions promulgated under these statutes, most or adlhohaxe



never previously been adjudicated.” Doc. 27 (12 C 6798) at 16. (Defendants’ brief in Case No.
12 C 6781 is nearly identical to their brief in Case No. 12 C 6798, so the court will cite only the
latter.) That may be so, bi@unnanswers that argumernhe state court’s rulings will not bind
the federal courts in future cases anlll haveno preclusive effect beyond the parties to the state
litigation, and the possibility that the parties might be subjected to a state caotieat
interpretation of federal law does not suffice to create “arising underdicticsn. Gunn slip
op. at 10, 12. The state court’s resolution of those federal issues, in other words, will not have
effects beyond the parties to slesuits and certainly could npbse a thredb the workings of
the federal system as a whole.

Thesecass therefore arainike Grable in which the state court, by accepting the
plaintiff's argument that the Internal Revenue Service’s seizure of his land had vietiteal
law, mighthave jeopardized the IRS’s abilitytecover delinquent taxdy seizing and selling
the delinquent’s property; such a ruling woliketly have forced the IR® reimburse the
defendant for his lost property, and may dlawe made it more difficult for the IRS to sell
property in the future because potential buyers would fear losing it to the deliraxater in
a quiet title action.Gunn slip op. at 8-9see alsdBennett v. Sw. Airlines Ga184 F.3d 907, 910
(7th Cir. 2007) (“The @Grablg Court thought a federal forum especially appropriate for contests
arising from a federal agency’s performance of duties under federaldablydso given the
effect onthe federal Treasury.”). Nor are the federal issuesdiereto the issue iBmith where
the state court would have harmed the federal government’s interesting issaurities that
would be treated as valid, thereby endangeiiedgral revenues$iadit accepted the plaintiff's
contention that the securities had been issued pursuant to an unconstitedieralaw and that

the defendant bank was therefore unable to purchase thamm slip op.at 9.



Thesecases, rather,aremuch likeGunn right or wrong, the state courts’ resolution of the
federal issues will not have a substantial effect beyond the parties themgdloesl argument
on February 25, 2013, Defendants sought to distingaigsinon the ground that the federal
issuethere arosén the context of a state madgtice law “casavithin-a-case™in which the
malpractice court must decide whether the patent court would have acceptetettezifo
argument had it been asserted in a timely manmdrile the federal issues here are perhaps
raised more directly by the state law clainunncannot plausibly be read to apply only to the
“casewithin-a-casé scenario. The reach oBSupreme Court decisiomase not limited to the
particular factand circumstancgwesented in the case being ded; lower courts must apply
the reasoning of those decisions even to cases that are factusltyildrs SeeUnited States v.
Skoien 614 F.3d 638, 641 (7th Cir. 2010) (en banc) (“This is the sort of message that, whether or
not technically dictum, a cwt of appeals must respect, given the Supreme Court’s entitlement to
speak through its opinions as well as through its technical holdings.”). ifEtiese cases we
factually distinguishable frorGunn the reasoning dsunnclearly requires that feddngsues
raised by state law claims be “substantial” in a sense that, as discussed abederthéstues
raised herare not.

At any ratethe way n which Plaintiffs’ claimgaisefederal issues igery similar to the
way that the malpractice claim @Gunnraised federal patent law issues. The federal issues i
Gunnand here are raised not for their own sake but as a predicate to a state law claim: Minton
could not win his state malpractice action withslkowing that the federal patent law argument
forfeited by his attorneys was meritorious, and Plaintiffs here cavindheir state derivative
suits without showing that Defendants failed to prevent or publicly disclose somgdenog by

Accretive Healh, with that wrongdoinggtentially taking the form of violatieof federal law.



Suppose that the lllinois courts determine that Defendants or Accretivé lihekded violated
the HIPAA, the HITECH Act, the FDCPA, or the federal securities laws,fmti®efendants
therefore breached duties they owed to Accretive Health’s shareholdersingtigem iable
under Delawaréaw. That conclusion would not render Defendants or Accretive Health liable
for the underlying violations of federal law or otherwise alter the result dfltheesota
Attorney General’s enforcement action or any other action that may haveroeght under
federal law Even if the state courts’ decision could be asserted against Defendantsetivé\cc
Health by way ohonmutual collateral estoppel, that would not distinguish this suitamm

in which the Court held that the possibility that “aeteourt’s casavithin-a-case adjudication
may be preclusive under some circumstances” did not render the underlyirad ifesiex
“substantial’'underGrable Gunn slip op. at 11.

Gunnalso applied the fourth element®@fable which asks whether the feidl issue
raised by the state law claim is “capable of resolution in federal court wiigyupting the
federatstate balance approved by Congredd.”at 6. Gunnheld that Minton’s malpractice suit
failed this requirement because, while the suit did not present a substantial deestion,

“[t]he States... have ‘a special responsibility for maintaining standards among members of the
licensed professions.’1d. at 12 (quotinghralik v. Ohio State Bar Ass'd36 U.S. 447, 460
(1978)). Becausehe States have traditionallggulated the legal profession, the Court
concluded that “[w]e have no reason to suppose that Congmesstablishing exclusive federal
jurisdiction over patent casesneant to bar from state courts state legal malpractice claims
simply because they require resolution of a hypothetical patent iskie.”

Similar logic applies to this case. Shareholder derivative suits have traditioeatly

governed by state corporate law. Under the corporate law of Delaware and atbgo&é¢ duty
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that directors owe to shareholders is the duty to prevent the corporation fronmgiotaer
laws, state or federal, and thereby incurring liability that could harnelsbigiers by decreasing
the value of the corporation’s stoceeSouth vBaker, _ A.3d __, 2012 WL 6114952, at *1
(Del. Ch. Sept. 25, 2012) (“directors can be held liable undee[Caremark International Inc.
Derivative Litigation 698 A.2d 959 (Del. Ch. 1996)] for knowingly causing or consciously
permitting the corporatioto violate positive law, or for failing utterly to attempt to establish a
reporting system or other oversight mechanism to monitor the corporation’s legdiacm®”).
Thus, a corporation’s violation of federal laws such as the HIPAA, the HITECH Act, th
FDCPA, and the securities laws can be a predicate to a state law derivative actiens mber
reason to suppose, however, that in passing those laws to regulate patient privacjledébnc
practices, and the issuance and trading of securities, Congress also intdmiteglderivative
claims based on violations of those laws into the federal courts and thus upset theadtadit
relegation of derivate actions to state coursabsent some other source of federal jurisdiction,
such as diversity, as Maurras Trust

For these reasonBJaintiffs’ claims do nosatisfy the third and fourth requirements of
Grable, andtheytherefore do not fall within the “arising under” jurisdiction of § 1331.

I. Whether The Court ShouldDefer Decision on the Motion to Remand and First
Consider Whether Plaintiffs Adequately Alleged Demand Futility Under Rule 23.1

Defendantxontend that this court should not remand these suits to state court, but
instead should first decidas & threslold” matter,whetherthe suits should be dismisskeul
failure toadequately allege demand futilijmder Rule 23.1. Doc. 35 (12 C 6781); Doc. 33 (12
C 6798);seeFed. R. Civ. P. 23(b)(3) (providingthat a omplaint in a derivative actidgimust
... State with particularity (A) any effort by the plaintiff to obtain the desictida from the

directors ...; and (B) the reasons for not obtaining the action or not making the)gfifiore
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Abbott Labs. Derivative Shareholders Lifi§25 F.3cat 807 (“The two-pronged test Awronson
[] provides that demand futility is established if, accepting the-plelided facts as true, the
alleged particularized facts raise a reasonable doubt that either (1) thergliaeetdisinterested
or independent gi2) the challenged transaction was the product of a valid exercise of the
directors’ business judgment.”). Defendants speak of the defutiiitgl issue as one of
“standing” if Plaintiffs did not make a prsuit demand on th&ccretive Healthhoard and
cannot show that the demand futility doctrine excused them from doing so, Defengatiisrsa
Plaintiffs lack“standing” to bring these derivative actions. Doc. 35 (12 C 6781) at 2, 4, 6; Doc.
33 (12C 6798) at 2, 4, 6.

If the demand issuevere truly a gestion of “standing” within the meaning Afticle 111
of the Federal Constitution, théme issuavould go to the court’s subject matter jurisdicteomd
would present a classic threshold issue that could be decided prior to or instea@rabthe
issue. Seel.ewis v. Case)b18 U.S. 343, 349 n.1 (1996) (“standing ... is jurisdictionaBit
the demand requirement does not go to Article Ill standing, and thus does not givarise t
guestionof subject matter jurisdictionlf Plaintiffs’ substantre allegations are true, they have
suffered financial Iss that constitutasjury-in-fact, that was caused by Defendants’ actions, and
that could be redressed by the rellefyseek SeeMonsanto Co. v. Geertson Seed Far0
S. Ct. 2743, 2752 (2010 establish Articlell standing, an injury must bebtncrete,
particularized, and actual or imminent; fairly traceable to the challenged;aatio redressable
by a favorable ruling. It necessarily follows thalaintiffs haveArticle 11l standing regardless
of whether they have adequately alleged demand futfigeln re Digimarc Corp. Derivative
Litig., 549 F.3d 1223, 1237 (9th Cir. 2008) (“Federal Rule of Civil Procedure 23.1’s pleading

requirement does not directly implicate subject matter jurisdictiéitdinbers & Pipefitters
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Local 572 Pension Fund v. Cqd¥004 WL 5349589, at *2 (S.D. Ohio Sept. 22, 2004) (holding
that aplaintiff's failure tosatisfyRule 23.1's pleading requirement does not deprive the federal
court of subject matter jurisdictiagrgee alsdRawroof v. Texor Petrol. Co521 F.3d 750, 756-57
(7th Cir. 2008) (distinguishing between Article 1lI's standing requirement anck#hgarty in
interest requirement of Rule 17(afreed v. JPMorgan Chase Bank, N.2012 WL 3307091, at
*5 (N.D. lll. Aug. 13, 2012)same) Even the decision upon which Defendants principally rely
recognizeshat the demand requirement doesingilicateArticle Ill. SeePotter v. Hughes546
F.3d 1051, 1055 (9th Cir. 2008) (deeming the plaintiff’'s compliance with Rule 23.1 “an issue of
state statutory standing,” as distinct fram“Article 11l issuel[]”).

Because the demangtility issuedoes notmplicate subject matter jurisdictiar
personal jurisdiction, the order of battle that Defendants propose—decide the dentignd fut
issue before th&rableissue—might contravene the rule &teel Co. v. Citizens forBetter
Environment523 U.S. 83 (1998), that “[w]ithout jurisdiction the court cannot proceed at all in
any cause.”ld. at 94. Tis is not entirely cleags Defendants correctboint out, the Supreme
Court haarved a naaow exception to the rule that subject matter jurisdiction must be resolved
first, holding that “a federal court has leeway to choose among threshold groudesyiog
audience to a case on the meritSihochem Int’l Co. v. Malaysia Int'l Shipping Corp49 U.S.
422, 431 (2007) (internal quotation marks omittege alsdRuhrgas AG v. Marathon Oil Co.
526 U.S. 574, 578 (1999) (“We hold that in cases removed from state court to federal court, as in
cases originating in federal court, there is no udyngj jurisdictional hierarchy.”). Recognized
“threshold grounds” upon which a federal court may dispose of a case withoubrisgiaring
subject matter jurisdiction incledlismissal folack of personal jurisdiction, abstention pursuant

to Younger vHarris, 401 U.S. 37 (1971), dismissal undatten v. United State92 U.S. 105
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(1876), transfer under 28 U.S.C. § 1&4and dismissal under the doctrinef@fum non
conveniens See $nochem 549 U.S. at 431-32n re LimitNone, LLC551 F.3d 572, 576 (7th
Cir. 2008).

It is an open question, at least in this Circuit, whether a derivative plaintiftissféo
adequately plead demand futility is among the “threshold grounds” that a couddtaasa
before reaching subject matter jurigéha. A dividedNinth Circuitpanelanda federadistrict
judge inNew York have held that compliance with Rule 23.1 is a “threshold ground” under
Sinochem SeePotter, 546 F.3d at 1055-56 (“In this case, the issue of whether Potter satisfied
the demangbleading requirements of Rule 23.1 is ‘logically antecedent’ to the issue tifexhe
we have jurisdiction over this action.)j re Facebook, Inc., IPO Secs. & Datwelitig.,

F. Supp. 2d __, 2013 WL 525158, at *5-7 (S.D.N.Y. Feb. 13, 20DBseating in Potter, Judge
Ikuta made a very strong case that compliance with Rule 23.1 is not an appropesitelthr
ground undeBinochem SeePotter, 546 F.3d at 1060-64 (lkuta, J., dissenting).

There is no need take sides hereven ifa derivative plaintiff's compliance with Rule
23.1wereamong the “threshold groundsiat Sinochenallows a federal court to address before
resolving subject matter jurisdiction, it would not be appropriate to do so heretlggven
particular facts and circumstances of thes®s. In recognizinghat courts magecide non-
jurisdictional threshold issues without first considesagpject matter or personatisdiction,
Sinochenmmakes cleathat thisshould be the exception rather than the rule:

If ... a court can readily determine that it lacks jurisdiction over the cause or
the defendant, the proper course would be to dismiss on that ground. In the
mine run of cases, jurisdiction will involve no arduous inquiry and both
judicial economy and the consideration ordinarily accorded the plaintiff's
choice of forum should impel the federal court to dispose of those issues

first.

549 U.S. at 436 (citations, brackets, and internal quotation marks omitted).
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In thesecass, the jurisdictional issue presentgadGrableis not a heavy lift, especially
afterGunn The demandutility issue by contrast, does not have an obvious resolution. The
issuehas not been briefeat all in these two cases, and it will not be fully briefetMaurras
Trustuntil early Apil. Having reviewed DefendantEngthy motion to dismiss iklaurras
Trust the court can say without any hesitation or doubtitiveduld be far more arduous to
resolve the demand futility issirethese cases than it has bézresolve th&rableissie. See
Khanna v. McMinn2006 WL 1388744, at *14 (Del. Ch. May 6, 20069t{ng thatthe demand
futility “analysis is factintensive and proceeds directoy-director and transactioloy-
transaction”)Lerner ex rel. Citigroup Inc. v. Pring®45 N.Y.S.2d 520, 530 (N.Y. Sup. Ct.
2012) (noting thaDelaware’s demand futility test “requires a fagensive determination as to
whether the pleadings allege a lack of independence or disinterestedness oity onha
directors sitting at the time of the carencement of the derivative claim at issu€eTjue, it is
likely thatthis courtultimatelywill have to decide similar if not identical demand futility issue
in Maurras Trust But the fact that there is a third Accretive Health derivative action pgndi
before the undersigned judge is pure serendipity, and therefofrensufficient moment to
deprive Goodwin and Haith of the “consideration ordinarily accorded the plainhffise of
forum.” Sinochem549 U.S. at 436.

In the end, bcause the “cotican readily determine that it lacks jurisdiction over the
cause ..., the proper course” is “to dismiss on that groutuid.

[l . Whether Attorney Feesand CostsShould Be AwardedUnder 28 U.S.C. § 1447(c)

The removal statuterovides that “[a]n ordeemanding a case may require payment of
just costs and any actual expenses, including attorney feesemas a result of the removal.”

28 U.S.C. § 1447(c)Plaintiffsrequest attorney fe@sd costs under that provision. Doc. 17 (12

15



C 6781) at 8-9; Doc. 15 (12 C 6798) at 14-16. The &uprCourt hakeld that‘the standard

for awarding feefunder 81447(c)] should turn on the reasonableness of the removal. Absent
unusual circumstances, courts may award attorney’s fees under § 1447(c) onlthethere
removing party lacked an objectively reasonable basis for seeking removalerssy, when

an objectively reasonable basis exists, fees should be deMeditin v. Franklin Capital Corp.
546 U.S. 132, 141 (2005).

In anotheiGrable case where theauntiff sought fees and costs under § 1447(c) upon
remand this court wrote that “[tjhe Seventh Circuit recently descriBemble as ‘one of those
cases in which the Supreme Court seems shy about taking a definite stangov@imeng
jurisdictional stadard is flexible enough, and the body of governing precedent thin enough, that
it cannot be said that [the defendant] acted unreasonably in removing this caseatactedef
Navistar Int’'l Corp. v. Deloitte & Touche LLBB37 F. Supp. 2d 926, 933 (N.D. Ill. 2011)
(quotingSamuel C. Johnson 1988 Trust v. Bayfield C649 F.3d 799, 801 (7th Cir. 2011)).
The Supreme Court exhibited no ssttynessn Gunn taking a definite stand on the
“substantial” element dBrablejurisdiction. Adefendant who removes a suit l&®odwin’s
and Haith’ssuits aftetGunnmightbe said to have acted unreasonablyt Befendants did not
have the benefit dbunnwhen they filed their notices of removal, aadnnitself recognizd
that some lower courtsad interprete@rablées “substantiaissué requiremento refer to the
federal issue’s importance to the parties as opposed to the federal systehobes ahe
manner Defendants interpreted it he@unn slip op. a8 (citing Air Measurement Teesh Inc.

v. Akin Gump Strauss Hauer & Feld, L.L,.B04 F.3d 1262, 1272 (Fed. Cir. 2007) (“the issue is

substantial, for it is a necessary element of the malpractice ra&aen the unsettlestate of
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the law when Defendants removed these cases,ribtae said that they lacked an objectively
reasonable basis for the removal.

Perhaps recognizing this, Goodwin argues that “Defendants have acted unrgasonabl
failing to heed this Court’s pronouncementNavistar” Doc. 31 (12 C 6798) at 19. In eth
words, Goodwin maintains that because removal was improper under the anaBrsibletet
forth in Navistar, the removal was objectively unreasonaldlbat argumentmore than any
other that has been made in theass, is wholly without merit A district court decision has no
precedential weightSeeWirtz v. City of S. Ben®69 F.3d 860, 863 (7th Cir. 2012). party
does not act in an objectively unreasonable masingsly by takinga position contrary to the
position articulated by a single district judge in a single (necessarilypre@edential opinion.

Conclusion

For the foregoing reasons aititiffs’ motions to remandre granted. These cases are

remanded to the Circuit Court of Cook County, lllinoiaintiffs’ requests for attoriyefees

under 28 U.S.C. § 1447(c) are denied.

March 1 2013 GL} '2{ B

United States District Judge
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