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INTHEUNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

GARY JOHN RUUD,

Plaintiff, No.12 C06813
V.
Magistrate Judge
CAROLYN W. COLVIN, Jeffrey T. Gilbert
Acting Commissioner of Social

Security?

N N N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Gary John Ruud (“Claimant” or “Ruud”) brgs this actiorasking the
Court to renand thiscase pursuant teentenceixof 42 U.S.C8 405(g)for re-
adjudication of a decision HyefendantCarolyn W. Colvin Acting Commissioner of
Social Security (“Commissionerdenying Ruud’s appdation for social security
disabilitybenefits Claimant argueshe Appeals Council’s decisionot to send this case
back to theAdministrative Law Judge (“A1") for re-adjudicationshould be reversed
becausaeposition testimongiven by Dr. Howard Konowitz, Ruud’s treating phgisin,
in hisworker’s @mpensation casefew months after the ALJ's hearing in this cesse
new and material evidentkatshould have been considered by the AIDE #19at &
9]. The Commissionerespondghat Claimantas not satisfiethe requiremers for

remandbecause hbas not established good caudsefailing to include the substance of

10n February 14, 2013, Carolyn W. Colvin became WgtCommissioner of Social Security. Pursuant to
Rule 25 of the Federal Rules of Civil Procedurerdim W. Colvin is automatically substituted as the
Defendant in this case. No further action is neaeg$o continue this suit by reason of the lasttsace of
section 205(g) of the Social Security Act, 42 U.8@05(Q).
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Dr. Konowitz's deposition testimony in the admirretive record before the ALJ issued
herfinal decision [DE #29at 12].

This matter is before the Court @nossmotions for summary judgment filed by
Claimant and the Commissioner. [DE #17, 2&pr the reasons set forth below,
Claimant’s motion for summary judgment is densaud the Commissionsrmotion for
summary judgment is granted. The témn of the Appeal€ouncil isaffrmed, and this
case willnotberemanded for futher proceedings.

. BACKGROUND

Claimant was bar on February 24, 1959R. 19).He has a ninth gradeducation.
(R.51) In January 2009, Claimant wagured at work when he felffactureda rib or
ribsandsuffereda facial contusion injury. (R. 13Ruudhas beerdiagnosed as having
myofascial pain(R.12). AFebruary 2009 xay revealed that Ruud's fractured rib had
healed.(R. 13)2
A. PROCEDURAL HISTORY

On July 28, 2010, Claimant filed a claiimr social securityisabilityinsurance
benefits, alleging disability beginning January 2, 2Q@R. 10). The claim was denied on
October 21, 2010, and upon reconsideration on Déeer8, 20101d. On December 10,
2010, Gaimant filed a written request farthearing which was held on September 27,
2011.1d. Claimant appeared and testified at the hearingwaasirepresented by counsel.
Id. Medical expert James M. McKenna, M.D., and vocagioexpert Tlomas A. Gusldf

also appearedd.

21t is unclear from the record whether Ruud fraetdione or more ribs and whethastone or allof the
ribs he fracturediad healedy February 2009. Afair inference from the retds that regardless of
whether Ruud's rib fracture(s) had healed, he ecargd to suffer myofacial pain.
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On November 16, 2011, the ALJ denied Ruud’s claamdiisability benefits,
finding him not disabled under the Social Security AR. 20).Claimant filed a request
for reviewon January 13, 20 ®ith the Social Security Administration Appeals Council
requestinghatthe Appeals Council consid@&r. Konowitz’s deposition testimongiven
on December 23, 2014&fter the ALJ hearing and decision in Claimai#se|jn its
review of the ALJ’s decisionR. 1-5). The Appeals Council denied Claimant’s request for
reviewon June 23, 2012letermining that Claimant’s additional evideridees not
provide a basis for changing the Administrative Lawdge’s decision(R. 1-2). Thus,
the ALJ’s decision is the final decision of the Comsgioner and reviewable by the
District Court under 42 U.S.C. 8 405(&§ee Haynesv. Barnhart, 416 F.3d621, 626 (7h
Cir. 2005).

B. RELEVANT EVIDENCE

The administrative record before the ALJ include=atment recordom Dr.
Konowitz, Claimant’s treating physiciasince October 2004R. 16, 24-25). Dr.
Konowitz assessed Claimant’s functional capacitsh&tlight duty levehs of July 2011
(R. 905, 911, 1071).

The ALJ considered all the evidence in the recard aoncluded Claimant “has
the residual functional capacity to perform ligixrk as defined in 20 CFR
404.1567(b), however, the claimant cannot climhdieads, ropes or scaffolds, can only
occasionally pgorm postural activities, and is limited to perfomg simple, routine,
repetitive work due to pain.” (R. 13).

Dr. Konowitz was deposed on December 23, 2ihléonnection with Claimant’s
worker’s compensation casBuring that deposition, Dr. Konowitestified “. . .at the

long-term, he [Claimant] varies between sedentary agfut [fJduty] over time.” (R.
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1130).Dr. Konowitz also testified that over the coursehaf treatment, l@imant “stayed
very consisterftand maintained a consistent base lineahpover two years of
treatment(R. 111920, 1147).

[I. LEGAL STANDARD

Remand is appropriate if the District Court detemps that there i1ew
evidence which is material and that there is goadse for the failure to incorporate
such evidence into the record in a prior proceediag U.S.C. 8§ 405(g). To prevail on
the issue, Claimant must satisfy the requirememntsewness, materiality,ral good
causeSamplev. Shalala, 999 F.2d 11381144 (7th Cir. 1993)If Claimant fails to satisfy
all three elementshe Appeals Council's denial of Claimant’s requestemand must be
affirmed.

“New” evidence is evidence “not in existence or iafale to the claimant at the
time of the administrative proceedingd. (quotingSullivan v. Finkelstein, 496 U.S.
617, 626(1990)).Evidence is “material” if there ia “reasonable probability” the
Commissioner would reach a different conclusiorhi thew” evidence is considered.
Seeld. Ashowing of “good cause” is met if a claimant cd@monstratésufficient
reason for failing to incorporate the evidence ittie record during the administrative
proceeding Id.

[11. DISCUSSION

Claimant argueshat Dr. Konowitz's December 23, 2011 depositiostimony is
new and material evidence and that there is goodeavhy that evidence was not
submitted to the ALJ at the September 27, 2011lingaor before the ALJ issued her
November 16, 2011 decisio[DE #19, 36] The Commissioner focus@simarilyon the

good cause requirement in its response to Clairadhdation for Summary Judgment
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[DE #29]. Thoughthe Commissionehasaddressedieithernewness nomateriality
directly, the Court does not believe the Commissiohas waived those arguments.
Accordingly, the Couraiddresseall threeelementf42 U.S.C. 8§ 405(g)o demonstrate
remand iunwarranted.
A. CLAIMANT FAILED TO DEMONSTRATE NEWNESS

Claimant has failed to demonstrateat Dr. Konowitz could nohave providd
testimonysubstantiallysimilar to the testimony he gave in Claimant’s werk
compensation casd the time of the ALJ'tiearing on September 27, 20Claimant
argues that Dr. Konowitz’s testimony on Decembey 2811, further explained his
findings” and included five months of treatmentléating thedoctor’'sissued report
datedJuly 12, 2011[DE #19 at6-7]. Though Dr. Konowitz’December 20 ldeposition
testimony was technicallyot in existenceat the time of the ALJ’s hearing, his testimony
was notunavailableto Claimant at the time of the hearing before thd A

There is nothing in Dr. Konowitz’s testimony to iicdte Claimant’s condition
changed masedly between the date of the hearing before thé Ahd theloctor's
December 2011 depositioDr. Konowitz testified thaat “every visit. . . he Claimani
stayed very consistentdnd that Claimant’s base line of pain has been isbarst over
two years from October 2009 to December 20(R. 1110, 1114, 11120, 1140-41, 1147,
1155. If Claimant’s condition did nothangematerially between thelate of theALJ’s
decision and Dr. Konowitz's depositio@laimant must explain why Dr. Konowitzas
unableto provide the same testimony before the ALJ as he gawis depositionDr.
Konowitz'sdepositiontestimony technicallyasnot in existencdefore December 20,11
butit was based on medical records and evidence thatwaikable at tle time of the

ALJ’s hearing.(R.24-25,10951172).



BecauséDr. Konowitz’s testimony could have been made ala# at the time of
the administrative proceeding (for exampl#aimant could have had Dr. Konowitz
testify before the ALJ), theegimony does not qualify amew.” See Perkinsv. Chater,
107 F.3d 1290, 1296 (7th Cir. 1997Even though Dr. Reich's evaluationsnee
technically not in existence. . . he based his dosions entirely on evidence that had
long been available .this derivative evidence was thako ‘availableat the time of the
earlier proceeding and does rmptalify under sentence six asesw.™).

B. CLAIMANT FAILED TODEMONSTATE MATERIALITY

Claimant has not demonstrated that thera reasonable probability the
Commissioner would reach a different conclusion iif Ronowitz’s testimony is
consideredClaimantargueghat Dr. Konowitz’s deposition testimony clarifigsat
Ruud “cannot work at a light duty level for an extled period ofime” warranting re
adjudicaion of the casg[DE #19 at8]. The ALJ, however considered thauances of
Claimant’s limitationto light duty work inherdecision.(R. 13. Dr. Konowitz's
deposition testimony adds nothing material to thidence in the record before the
ALJ.

The ALJ determined th&uud is able to perform light work @®fined in 20 CFR
404.1657(b), but @imant is unable to “climb ladders, ropes, or sudfs, can only
occasionally perform postural activities and isitied to performing simple routine,
repeitive work due to pain.td. The ALJ did not conclude that Claimant had the
residual functional capacity to glerm a full range of light work. Shacknowledged that
“additional limitations impede claimant’s abilitg perform all or substantially all
requirements of this level of work(R. 19). The ALJnonetheless determined Claimant

would be able to perform a number of jahghe economyld. Accordingly, theALJ
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alreadyhasconsidered Ruud’s inability to perforthe full range of light duty work at lal
timesand under all circumstancesmydDr. Konowitz's deposition testimony from
December 2011is not likely tthange hedecisionin that respectipon remand

Stated another wayhe character of Dr. Konowitz's deposition testimasyot
so differentfrom the evidencalreadyin the recordoeforethe ALJ, nor does it so alter
the playing fieldfor Claimant that the ALJ woulde likely to reconsider her denial of
disability benefitsAbsent Chimant showing there is a reasonable probabiliey/Alh]
would reach a different conclusiom light of Dr. Konowitz’'s testimonyremand must be
denied.See Shalala, 999 F.2d at 1144.

Dr. Konowitz’s labeling of Claimant’s functional capity as limited to light duty
or sedentary work is not controllin@R. 905, 911, 1071, 1130). It is the ALJ’s job to
determine Claimant’s residual functional capaditigkowitz v. Astrue, 559 F.3d 736,
740 (7th Cir. 2009)The ALJ did so here based on her evaluation afadlevidence in
the record, including Dr. Konmitz's treatment notes. (R6). It isveryunlikely that the
ALJ would have changed her evaluation of Claimaasdd on Dr. Konowitz'after-the-
factdeposition testimony now highlighted by Claimant.

C. CLAIMANT FAILED TODEMONSTRATE GOOD CAUSE

Even if Dr. Konowitz'sdeposition testimonfrom December 23, 20 14ere new
and/or materiaévidence Claimantmustshowgood causéor his failure to include¢hat
testmony intheadministrative record42 U.S.C. § 405(g)See also Perkins, 107 F.3dat
1296.In Perkins, the Seventh Circuifound thatClaimant had not shown good cause for
not including in the record report critiquing the ALJ’s opinion, which clegdould not
have been done before the opinion wesiiedld. To do sq the Court of Apeals

reasonedwouldundermine the administrative process by grantingdmatic
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permission to supplement records with new evideafter the ALJ issues a decision.”
Id. Themere fact hat Dr. Konowitz’s testimonwas informed byis treatmentof
Claimant for some months after the period covergtiisnotes and repordireadyin
therecord before the ALdloes not show good causgeit did, then, as the Seventh
Circuit explained inPerkins, the administrative record would remain open farev

Because Claimant fails to provide a sufficient mea®r. Konowitz's “further
[explanation] of his findings and Ruud’s abilitywork light duty’could not have been
introduced before the ALJ, Claimant fails to demiwate good caus¢DE #19 at7]. See
Cromer v. Apfel, No. 00-1858, 2000WL 1544778 at *4 (7th Cir. Oct, 16, 2000)
(explaining that good cause is lacking whetai@ant could have obtained medical
evaluations when case was before ALJ)ig Campbell v. Shalala, 988 F.2d 741, 745
(7th Cir.1993)).

111. CONCLUSION

For the reasons set forth above, the Court deniesn@at’s motion for summary
judgment [CE #17] andgrantsthe Commissionersotion for summary judgmerDE
#28].TheAppeals Council’s decision to demgmand for further proce@us is
affirmed.

It is so ordered.

ENTERED:

JeffreyT. Gilbert
United StatesMagistrateJudge

DATE: Juy 16, 2014



