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IN THE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

LUZMARIA ARROYO,

)
)
Plaintiff, ) CaséNo. 12-cv-6859
)
V. ) Judge Robert M. Dow, Jr.
)
VOLVO GROUP NORTH AMERICA, LLC, )
d/b/a VOLVO PARTS NORTH AMERICA, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiff LuzMaria Arroyo worked aDefendant Volvo Group North America, LLC
(d/b/a Volvo Parts North America) from Jug805 until November 2011. In Plaintiff’s third
amended complaint, she alleges discriminati@taliation, and failure to provide reasonable
accommodations under Title VII of thev@iRights Act of 1964, 42 U.S.C. § 200@ seq.
(“Title VII"), the Americans with Disabilities Act, 42 U.S.C. § 12104t seq.(“"ADA"), the
Rehabilitation Act of 1973, 29 U.S.C. § 78iseq. and Uniformed Services Employment and
Reemployment Rights Act, 38 U.S.C. § 4301seq.("USERRA”"), along with a state law claim
for intentional infliction of emotional distresPefendant has moved feummary judgment [75]
on all counts. For the reasons stated betbe,Court grants Defendant’s motion for summary
judgment [75].
l. Background

A. Statement of Facts

The Court has taken the relevant factsnirthe parties’ Local Rule (“L.R.”) 56.1
statements. Local Rule 56.1 requires aypanbving for summary judgment to submit a

statement of material facts as to which the moeantends there is no genuine issue and entitles
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the movant to judgment as a matter of law. tes Seventh Circuit hasressed, facts are to be
set forth in Rule 56.1 statements, and it is not the abthe Court to parse the parties’ exhibits
to construct the facts. Judges are not “lkgs, hunting for truffles buried in briefs.United
States v. DunkeB27 F.2d 955, 956 (7t@ir. 1991). “Nor are theyrchaeologists searching for
treasure.” Jeralds ex rel. Jeralds v. Astru2010 WL 4942161, at *7 (N.D. Ill. Dec. 8, 2010)
(citing DiLeonardi, 181 F.3d 865, 867 (7th Cir. 1999)). It simply is not the court’s job to sift
through the record to find evidem to support a party’s claimDavis v. Carter 452 F.3d 686,
692 (7th Cir. 2006). Rather, it is “[a]n advocat@b * * * to make it easyfor the court to rule

in [her] client’s favor * * *” Dal Pozzo v. Basic Machinery Co., Ind§3 F.3d 609, 613 (7th
Cir. 2006).

It is the function of the Cotrto review carefully statemés of material facts and to
eliminate from consideration arygument, conclusions, and asems that a& unsupported by
the documented evidence of record offene support of the statement. Seeqy, Sullivan v.
Henry Smid Plumbing & Heating Co., In@006 WL 980740, *2 n.2 (N.D. lll. Apr. 10, 2006);
Tibbetts v. RadioShack Coy2004 WL 2203418, at *16 (N.OIl. Sept. 29, 2004)Rosado v.
Taylor, 324 F. Supp. 2d 917, 920 n.1 (N.Ibd. 2004). Merely including facts in a responsive
memorandum is insufficient to pigsues before the CourMidwest Imports, Ltd. v. Covarl
F.3d 1311, 1313 (7th Cir. 1999)lalec v. Sanford191 F.R.D. 581, 594 (N.D. lll. 2000). In
addition, Local Rule 56.1 requires tistatements of facts contaitkegations of material fact and
that factual allegations be supported bynasible record evidence. See L.R. 56Vialec v.
Sanford,191 F.R.D. 581, 583-85 (N.D. lll. 2000). Wkea party improperly denies a statement
of fact by failing to provide adequate or propecord support for thdenial, the Court deems

that statement of fact to be admitted.



In this case, some of Plaintiff's factaggments and responses to Defendant’s fact
statements contain legal concluss or are irrelevant to thissues at hand. For instance,
Plaintiff’s first fact statement posits:

Within 2 months of the commencemenit her employment and throughout her

employment thereafter, Volvo * * * viated the terms of USERRA and the

Americans with Disabilities Act, failed ttake affirmative action to advance in

employment LuzMaria Arroyo who was suffering from posttraumatic stress

syndrome (PTSD), subjected plaintitb a hostile work environment and

heightened scrutiny, considered termingther during and after each deployment,

leveled unwarranted discipline against her, and ultimately terminated her.
This one fact statement alone contains numelegal conclusions and argument. The Court’s
role is to decide if there is a question attf as to whether Defendant violated USERRA, the
ADA, Title VII, or state law; tle parties’ role is to presemihe Court with facts (not legal
conclusions) that support their position on the law.thEoextent that either party’s statements or
responses contain legal conclusions or argunaeatevasive, are irreleng or are not supported
by evidence in the record, they will not bensidered by the Coun ruling on the summary
judgment motion.

B. Facts

Plaintiff LuzMaria Arroyo was employed asvaaterial handler for Volvo at its Chicago
Parts Distribution Center (the f&ribution Center”) in Jolietlllinois, from June 13, 2005 until
she was fired on November 8, 2011. In Arroyeiaployment applicatiorshe stated that she
was a member of the U.S. Army Reserve, anty&dired her as a material handler with that
knowledge. Arroyo interviewed i Director of DistributionKeith Schroeder and Material

Handling Supervisors Michael Temko and Patrick Dunn. As a materadler, Arroyo was

responsible for retrieving ordered vehicle pavith a forklift and then packing those items to



ship to the customer on a timely basis.gBaing in January 2009, Arroyo worked the second
shift, from 4:30 p.m. to 12:30 a.m.

During Arroyo’s employment, no other empéms at the Distribution Center were on
active duty and subject to military orders. rdighout her employment, Volvo granted Arroyo
leave for military activities, including military s, training, and Yellow Ribbon events, as well
as for two extended periods of deployment: April 17, 2006 to May 7, 2007, and April 15, 2009
to August 15, 2010. When Arroyctuened from her latest deploymt to Irag in April 2010, she
used some accrued military vacation time and meteased from active duty on August 15, 2010.
Arroyo then took some additional time off before returning to work on September 27* 2010.
Upon her return, Volvo offered Arroyo a wuoitary severance package, which Volvo had
previously offered to other material flers while Arroyo was on leave in 2009 Arroyo
declined the offer. In sum, Arroyo received more than 900 days of military leave during six and
a half years of employment at Volvo.

Arroyo also took leave for weekend drilldolvo modified Arroyo’s work schedule to
allow her to arrive to her ghtwo hours early and leave two hours early on Fridays prior to a
weekend drill.  Although Arroyo initially agreetb the modified work schedule, she later
claimed that the arrangement was unsatisfadtegause it did not give her enough time to get
ready to drill. Through a mediation conduttby Colonel Tom Gorskof ESGR throughout

March and April 2011, Volvo accommodated Arroycgjuest by changing her Friday schedule

' Arroyo nominated Schroeder far Patriotic Employer Award tbugh the Employer Support of the
Guard and Reserve (“ESGR”). Arroyo and ESGRbdsman Colonel Tom Gorski presented the award

to Schroeder at the Distribution Center in OctoB@10. Arroyo also arranged for the public affairs
officer from her unit to photograph the event. Arroyo had previously nominated Temko and Dunn for a
Patriotic Employer Award after rating from an earlier deployment.

2 The record reflects that in 2009, during Arrsysecond deployment, Volvo terminated six material
handlers.
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to 4:30 to 7:00 and allowed Arroyo to take 5.5 hours of excused military leave. Through the
mediation, Volvo also resolved issues conaggnirroyo’s health insurance coverage upon her
return to work, catch-up 401(k) contributionsggraid military leave for Yellow Ribbon events.

Throughout these multiple tours of duty, ekend drills, and annual training, Keith
Schroeder was able to find a replacement fimoyo when she was otherwise engaged in service
for her country. However, both Schroeder @mcbyo’s supervisor, Michael Temko, questioned
human resources and management about hdvandle Arroyo’s various leave requests, what
rights (such as leave, travel, and rest timegeweovided under USERRA, and what information
Arroyo was required to provide Molvo prior to or during requeted leave time. Temko kept
track of Arroyo’s military schedule andthexcused and unexcused absences.

All material handlers at the Distribution Center are subject to the Volvo’s attendance
policy. Pursuant to the policy, employees ree€occurrences’—eithewhole or fractional—
for inexcusable absences or tardiness. For eachrrence, Volvo looks back both four weeks
and six months from the date of the most recaturrence to see #n employee has accrued
enough occurrences to warrant a stegphe progressive disciplilnaprocess. Corrective action
will be taken if an employee has two occurreneéhin a four week period or five occurrences
within a six month period, calculated on a rollingchl year. The disciplinary steps under the
attendance policy are: verbalarning, formal written warning, three-day suspension, and
termination. Depending on how near an ewpEk’s occurrences are to one another, an
employee may receive more than one disciplinagp st the same time, as the same occurrence
can count for purposes of multiple disciplinary steps, given the look-back periods discussed
above. If an employee has a six-month peviitti no occurrences, themployee’s disciplinary

“level” is reduced by one step.



The attendance policy has undergone periogltsion. In Janug 2008, the unwritten
grace period that allowed employees to punchprio two minutes after the beginning of their
shifts was eliminated due to employee abuse. In January 2009, absences other than earned time
off (“ETQO”)/vacation weeks and scheduled holidayo longer counted towards the rolling time
period. Arroyo was present for and signed for ggicef an “Employee Infosession” in January
2009 concerning policy changes.

The attendance policy is adminiserjointly by Temko and Schroeder.Temko is
responsible for documenting any occurrencesetimh employee on an Excel spreadsheet after
reviewing the time punch records. Temko and 8etler are then responsible for administering
disciplinary steps under the policArroyo was subject tthe policy since the beginning of her
employment with Volvo. Although Volvo kegabs on Arroyo’s military leave requests, the
record is undisputed that she never receigagl occurrences under the Volvo's attendance
policy for days on which she took militargdve. For instance, on November 19, 2008,
Schroeder received communication from Arroyo’saloarmy unit stating that she had orders
from November 12 to November 26, which weret issued until Novaber 14. Schroeder
expressed his frustration that if she had remithese orders on Noveerbl4, then she should
have either called or faxed tloeders; however, in an email T@mko, he noted that “[w]hile |
have issues with her lack of communicatiorg likely have no recourse due to her military
service.”

In 2009, Arroyo received a verbal warning for earning two occurrences as a result of two
no call, no shows within a four week pmtifrom October 13, 2008 to October 24, 2008. On

October 1, 2010, Arroyo punched in 22 minutes dfterbeginning of her shift and earned a one-

% According to Schroeder, following Volvo’s decisitmeliminate the grace period policy, if a person is
late, it is documented as late regardless of whether it is one minoiwe diour late. Temko believes that
being even one minute late could throw an employee’s shift off track.
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half (0.5) occurrence afer the attendance poliéyOn October 11, 2010, Arroyo punched in 20
minutes after the beginning of her shift aedrned a one-half (0.5) occurrence under the
attendance policy. On Octob#&®, 2010, Arroyo called-imbsent for work and earned one (1)
occurrence under the attendance policy. lloleng Arroyo’s October 19, 2010 absence,
Schroeder met with Arroyo andidoher the absence would becesed if she provided a doctor’s
note. Arroyo explained that she had anampmg health assessment on October 25, 2010, and
could ask her doctor for a note excusing the Retd 9th absence then. However, Arroyo never
provided such a note.

On October 29, 2010, Schroeder presgnferoyo with a Corrective Action Plan
(“CAP”) in the form of a verbalvarning—the first step in therogressive disciplinary process
under the attendance policy—ftre two occurrences she eatneithin a one-month period
from October 1, 2010 to October 19, 2010. @uotober 29, 2010, Arroyo punched in one minute
after the beginning of her shif Because Arroyo had twocourrences within a one-month
period, she received a written warning, which ie #econd step in the disciplinary process.
Arroyo challenged this occuance and any disciplinary aatidtemming from October 29, 2010,
contending that she was unaware of the chaogihe attendance policy that eliminated the
previous unwritten ruleof the two-minute grce period. Although Sobeder verified that
Arroyo was present for the January 2009 “Eoypke Infosession” mentioned above, Schroeder
made an exception and did not give Arroyoaaturrence or the second step in progressive
discipline under the attelance policy based on her one-minug@sgression on October 29. On

November 4, 2010, Arroyo was provided with copidésvarious Volvo pbcies, including the

* A late punch of one hour or less results in a one-half (0.5) occurrence.
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attendance policy. On November 23, 2010, parpunched in two minuteafter the beginning
of her shift and earned a one-halfy)0occurrence under the policy.

Arroyo was treated for service-related fpwaumatic stress disorder (“PTSD”) in
December 2010 and formally diagnosed in Januz011. Arroyo went to the Adventist
LaGrange Memorial Hospital on December 23, 2010. She provided a note and discharge
paperwork excusing her from work for theriod of December 23, 2010 through December 30,
2010. Arroyo was subsequently approved fad d@ook concurrent FMLA and short-term
disability (“STD”) leave fromDecember 23, 2010 to March 22, 2011. She returned to work
from FMLA/STD leave on March 23, 2011.

In April 2011, Arroyo filled out an indirect pgrt (a document that material handlers use
to document any time not spent picking or packirders) and indicated that she “zoned out” for
an unknown period of time during her shift. Arroyo pded these reports aam daily basis to
Dunn—nher direct supervisor at thme. Based on this comment, Volvo had safety concerns for
Arroyo and her co-workers, given that much a matéandler’s job entails picking items with a
forklift up to 20 feet off the groundAccordingly, and at Volvo’sequest, John J. Koehler, M.D.,
conducted an independent medical ex4ME”) of Arroyo on April 14, 2011> Based on his
evaluation of Arroyo, Dr. Koehterecommended that Arroyo beemoved from all safety
sensitive work, including operation of a forklifBased on that recommendation, Volvo removed
Arroyo from forklift duties.

Arroyo began therapy for her PTSD.\Nolvo, through Regina Williams (Human

Resources Business Partnetlpwaed Arroyo to use péial ETO days (in two hour increments)

> Also on April 14, 2011, Arroyo punched imteninutes after the beginning of her shift and earned a

one-half (0.5) occurrence under the attendance pofinyboth May 10 and 12, 2011, Arroyo punched in
one minute after the beginning of her shift amgretime earned one-hdl®.5) occurrences under the
policy. On May 27, 2011, Arroyo punched in fisgnutes after the beginning of her shift and earned a
one-half (0.5) occurrence under the policy.



to leave her shift early on Twiesy nights to attend her first sgt VA therapy appointments on
Wednesday mornings from 9:00 to 11:00 a.mes¢happointments rarofn April through July
2011.

On May 19, 2011, Arroyo attempted to sign up to work overtime for that upcoming
Saturday, May 21, 2011. Dunn, Schroeder, and Wibi@xplained that Arroyo was not eligible
to work overtime on Saturdays due her then-existing restrictions from Dr. Koehler, as the
Saturday work involved use of a forklfftin response, Arroyo corfgined via email to Williams
on May 20, 2011, that she felt discriminated agaunder the ADA. Arroyo arrived at the
warehouse on Saturday, May 21, 2011, even though she was not scheduled to work, and
observed employees packing boxes and strapmntamers. Arroyo stayed there “[m]aybe ten
minutes max” and testified in her depamitithat she does not know how long employees
perform packing duties on Saturdays. Arroyo sent a follow-up email to Williams on May 21,
2011, describing her obsenats and reiterating h@erception that she was being discriminated
against under the ADA. Following Arroyo’s comipiis of discrimination, Schroeder sent the
following email to his supervisors: “Due toetlongoing job issues andrcerns with LuzMaria
Arroyo | strongly urge you to have a witneafienever you have a conversation with this
employee.” Schroeder testified that he mtnile recommendation due to recent communications
with Arroyo and a desire tonake sure that supervisors gaiipport before answering her
requests.

Arroyo took military leave from May 312011 through July 8, 2011, and returned to
work on July 11, 2011. Shortly after her retubn, Koehler conducted a follow-up evaluation of

Arroyo, and, contingent upon receipt of a lettemm Arroyo’s counselor, Koehler released

® While Arroyo was on work resttions, she worked weekday overtime.



Arroyo back to full-duty without &rictions. After Dr. Koehler teased her to full-duty, Arroyo
periodically worked overtimancluding weekend overtime.

Arroyo’s second set of PTSD therapy appwoi@nts were on Tuesday evenings from 4:00
to 5:30 p.m. and ran from July 19, 2011 throughoBer 11, 2011. Due to rush hour traffic,
Arroyo told Schroeder that she uld not be at work before 8 p.m. on those days. Although
Arroyo punched in after 6:30 p.m. on 11 of thdseesdays, she did not earn any occurrences
under the Attendance Policy witespect to those dates.

On July 29, 2011, Arroyo punched in onenate after the beginning of her shift and
earned a one-half (0.5) ogcence under the policy. On August 19, 2011, Arroyo punched in
five minutes after the beginning of her shaftd earned a one-half (0.5) occurrence under the
policy; the following day, she pehed in one minute after éhbeginning of her shift and
received a one-half (0.8ccurrence under the policy.

According to Arroyo, on or about Tudy, August 23, 2011, her co-worker, Brian
Accidentale, informed her that another co-worfeeho at the time Arroyo believed to be Tracey
Adams, but subsequently learned was actuallgesme else) had called the police on Saturday,
August 20, 2011, because Arroyo had parked tetorcycle in a hadicap spot at the
Distribution Center. Arroyo met with Dunn thaame day to complain. Dunn informed
Schroeder that Arroyo had commentbdt Adams is “the enemy” and “her target” and that she
could have gone to Adams and punched her in the face or cursed her out. Arroyo denies saying
anything violent related to Adams.

Schroeder and Dunn met with Arroyo on August 24, 2011, and informed her that Volvo
would not be addressing any rumors relatethéomotorcycle parking incident and reminded her

that threats against a colleague are agatosipany policy and she would be subject to
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termination if her behavior continued. The next day, Schroeder spoke with Williams and Arroyo
was provided with copies of the Workplace \éiote and Harassment polgieln response, on
August 26, Arroyo sent Schroeder an email, cogyVilliams. In her email, Arroyo provided a
link to the Department of Labor’'s (“DOL”") “Anreca’s Heroes at Work” website that addresses
challenges facing service members returningmtrk with PTSD. Arroyo also requested
numerous accommodations. Speaalfly, Arroyo requested the ggence of human resources via
phone and either Dunn or MaureBomersett (Schroeder’'s admingive assistant) during all
discussions with Schroeder; did#gy awareness training for Smeder, the Material Handler
Supervisors, and her co-workers; and a qplate to meditate/utilize relaxation techniques
during breaks and prior to work.

On August 31, 2011, pursuant to the attewedgoolicy, Schroeder psented Arroyo with
CAPs in the form of a formal written warning and three-day suspension—the second and third
steps in the progressive disciplinary prexeunder the attendancelipp—for earning five
occurrences within the six month periodrfr October 19, 2010 to August 19, 2011, and for
earning five occurrences withthe six month period from October 19, 2010 to August 20, 2011,
respectively. Per the revision in 2009 to thiirrg period under thetgendant policy, the time
that Arroyo was out on A&S, FMLA, and Military Leave was excluded in measuring the six
month periods for these CAPs.

On September 1, 2011, Schroeder resporideArroyo’s requests for accommodations

(copying Williams) and granted Arroyo’s request éoquiet space to midte/utilize relaxation

" On September 6, 2011, Temko emailed Schroedetltoim that, in the course of Temko’s audit of the
time records in connection with the written wiam and three-day suspension CAPs, he changed
Arroyo’s attendance record on her Excel sheet teecefain excused absence for December 23, 2010.
Accordingly, Volvo removed Arroyo’s occurrence for that day. Temko explained that the adjustment
only impacted the dates of the occurrences makingrupyo’s formal written warning (which, after the
adjustment, ran from October 11, 2010 to August2lH,1 instead of October 19, 2010 to August 19,
2011). Since Arroyo still had five occurrences withigsix-month period, the written warning CAP stood.
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techniques prior to the beginninflher shift and during break$schroeder explained that Volvo
was providing Arroyo with a privatspace in the warehouse operatiofice. Later that same
day, Arroyo emailed Williams with several diional accommodation requests: (1) a flexible
work schedule to allow her to “make up time” in case of tardiness; (2) the ability to use noise
dampening devices (such as earplugs or headphdBgshe ability to listn to audio relaxation
devices; (4) a place® meditate or relax (wbh Arroyo noted had alrepdeen provided); (5) a
mentor (whom Arroyo identified as Patrickubn, someone she felt comfortable approaching);
(6) time off for counseling (whictArroyo noted had already begmovided); (7) day-to-day
guidance and feedback; (8) the ability to tise company’s wellness program (which Arroyo
noted had already been provided); {t® ability to take breaks dog panic/anxiety attacks; (10)
disability awareness training (asted previously); 1) all communicationgiven to Arroyo in
writing; and (12) the abilityo call a support person during panic/anxiety attacks.

In making her requests, Arroyo reliagon on a document prepared by the DOL, which
identified certain potential accommodations éonployees with PTSD. Williams responded on
September 1, 2011, that Arroyo’s requests had besgived and that Veb would be back in
touch to discuss her requestfier it reviewed them. On September 3, 2011, while Volvo was
considering Arroyo’s requests for accommodation, Arroyo sent an email to Dennis Sholl,
Director of the Central, West, and Mexico Ratg for AB Volvo, requestig an investigation of
Schroeder for disability-based harassmensholl responded by email memorandum on
September 13, 2013, explaining that Williams wdoude in touch with her to begin the
harassment investigation. Arroyo filed a chaofealiscrimination with the EEOC (Charge No.

440-2011-05756) on September 13, 2011, alleging digzaition and retaliation under the ADA.
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After Williams and Arroyo discussed Axyo’s accommodation requests, Williams sent
Arroyo a memo on September 16, 2011, explainirg Yolvo had granted several of Arroyo’s
requested accommodations and that other acaatations were still undeeview. Specifically,
Volvo granted Arroyo’s requests for a place toditete; a mentor; time off for counseling;
access to the company’s wellness program; breaks during panic/anxiety attacks; and the ability to
call a support person duriqgnic/anxiety attackfequests still under review included a flexible
schedule to allow make up time in case of taed# the ability to usearplugs or headphones in
both ears (one ear was allowed), the ability tefhigb audio relaxation devices in both ears (one
ear was allowed), day-to-dayuidance and feedback, disdatyilawareness training, and the
request for all communicains to be in writind.

On September 19, 2011, Williams notified Arroyia email that she had been assigned to
investigate Arroyo’s harassment complaint, tshe would be at th®istribution Center on
September 20, 2011, and that she would like to méét Arroyo to begn the investigation.
That same day, Arroyo replied baakd stated that it was in hdrest interest to obtain legal
counsel before proceeding any further wite tompany.” Williams responded by email later
that day and explained that died traveled from Atlanta to @ago to conduct #hinvestigation
for three days. She asked Arroyo to let kmow once she obtained legal counsel and was
prepared to meet. Arroyo replied that she wdaddwilling to answer qugions by email in the
interim. On September 21, Williams emailéddroyo some questions “to understand more
specifics about your concerns so that | can b#gnnvestigation.” lrresponse, Arroyo refused

to answer any questions and claimed that slieblegn “advised to refimfrom answering any

8 On September 21, 2011, Williams sent a followeupail to Arroyo stating wibh breaks would be paid
and unpaid.
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questions until after * * * my lawyer has begiven the opportunity to review my case and
advise me of my rights.”

On September 20, 2011 and September 21, 2011, Arroyo reported to work with
headphones on both ears. Due to safety concdaisgeto whether she auld be able to hear
forklift activity, and consistent with Volvo’kocal Music, Radio I-Pod MP3 Policy, Dunn asked
Arroyo to remove one of heeldphones. When Arroyo refused, she was sent home from work.
On September 22, Williams emailed Arroyo regagdher request to wear ear plugs or noise
dampening devices in both earslamflexible work schedule to allow make up time in case of
tardiness. Williams explained that Volvo hadesyaconcerns about Arroyo wearing ear plugs in
both of her ears and that Volvo needed additiomedical information as to whether tardiness
and the need for a flexible work schedule was related to Arroyo’s condition. Williams requested
that Arroyo obtain an IME with Dr. Koehler witlespect to her dual ear plug request and provide
documentation from her own psychiatrist concerning her request foribldlexork schedule.
Williams explained that Arroyo would receive iggaime off from work until this medical
documentation could be obtained

Arroyo sent Williams an email on September 26, 2011, requesting to return to work, to be
provided the accommodations she requested, ariak tprotected from harassment from her
coworkers and management. Arroyo did not mevany documentation from her psychiatrist
and did not attend the IME with Dr. Koehleath/olvo had scheduledOn September 27, 2011,
Williams emailed Arroyo a memo addressing her three areas of concern. First, Williams
explained that she did not have enough infaiomato proceed with &iarassment investigation
because Arroyo refused to answer the questihiesprovided. Williams attached a simplified

form for Arroyo to fill out. Second, Williamgxplained that Volvo had not denied any of

14



Arroyo’s accommodation requests and soughtaiatinue the interactive process in good faith,
reiterating her requests for additional medical imfation. Finally, Williams stated that Arroyo
was allowed to return to work and use one ear plug/head phone in the interim. Later that same
day, Arroyo sent Williams an email assertinglaim for harassment against Williams because
she requested the aforementioned IME andlica¢ documentation from Arroyo’s treating
psychiatrist. Arroyo did not complete theegtionnaires that Williams provided regarding
Arroyo’s harassment allegations against Schmduamvever, on Octobe}, 2011, she returned to
work without wearing any headphones.

On October 10, 2011, Arroyo punched in one nerafter the bgnning of her shift and
earned a one-half (0.5) occance under the Attendance Policilso in October 2011, Arroyo
requested time off for her thirset of PTSD therapy appoirgmts that were scheduled on
Tuesdays from 4:00 to 5:30. Williams eilad Arroyo and explained that Volvo would
accommodate her request by allowing her to use ETO in four-hour increments and once that time
was exhausted she could attend the remaindeeratherapy appointmentising unpaid leave.

When Volvo provided Arroyo an accommodatiof an office to use as a meditation
room prior to the beginning of her shift awnldiring breaks, Arroyo indlly parked in the
employee lot in the front of the Distribution @er and walked throdgthe warehouse to the
office, which was located in ¢hrear of the Distribution Cest On October 18, 2011, Arroyo
received a memo from Schroeder reminding dieiolvo’'s safety shoe policy and how she
would need to wear safety shoes when wallthrgugh the facility. Thereafter, Arroyo started
to park in the rear of the Distribution Centamiediately adjacent to the dock area. Rather than
put on her safety shoes and walk through the aree, Arroyo punched in early in the front of

the Distribution Center, exited the building, anérthdrove her car to paik the rear of the
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Distribution Center to use the digtion room prior to the beginmy of her shift. Arroyo then
waited until the shift start bell rang before she exited the warehouse, got back in her car, drove it
around the building to park it ithe front employee lot, and theaentered the warehouse. In
taking this extra time after the shift start bell, Wolconsidered Arroyo tbe in violation of its
attendance policy (despite the fazat she would punch in appraately 30 minutes prior to her
shift), which required all employees to be “irethuilding and ready to work at the scheduled
start time and continue to work until the sdblked hours of work are completed.” Arroyo
testified in her deposition that it “never entéféer] mind” to leave th meditation room five
minutes earlier, but admitted that there was nopvaeenting her from leaving the room earlier.

After Arroyo started her shift late on ©@ber 31, 2011, Schroeder met with Arroyo on
November 1, 2011, to discuss her use of the meahitaoom and failure to begin working at her
shift start time. During that meeting, Schraepieesented a memo to o, explaining that the
use of the meditation room does matgate the need for her to be prepared to begin work when
the bell rings. Schroeder also explained fabyo must access the meditation room by walking
inside the warehouse, because parking in #a of the DistributionCenter posed safety
concerns. Prior to her meeting with Schroeden November 1, Arroyo did not receive any
occurrences under the attendance policy for hem®wf clocking in early, but not being in the
building and ready to work. On November2®11, Schroeder posted a reminder notice for all
employees.

After her meeting with Scbeder, Arroyo was observed anagement starting her shift
late again on November 2, 2011. Accordingly, on November 3, Schroeder gave Arroyo a CAP

in the form of a verbal warning for this inciite The CAP also provided that Arroyo would be

° On October 24, 2011 and October 28, 2011, Schramateremails to the Material Handler Supervisors
reminding them that employees should only park in the employee lot and not in the rear of the
Distribution Center next to the dock area.

16



charged a one-half (0.5) occurrence for violatdrthe start rule undehe attendance policy.
Arroyo did not read the CAP, fiesed to sign the CAP, andfused to speako the company
without her attorney present.

Arroyo was observed by management stgrtier shift late agaion November 4, 2011,
and Schroeder presented Arroyo with a CAP eafttrm of a formal written warning. The CAP
also provided that Arroyo woulde charged a one-half occurrer{®es) for violation of the start
rule under the attendance pglic After preparing the Noweber 4, 2011 CAP, Temko and
Schroeder audited Arroyo’s atidance records and determindtht she had incurred five
occurrences within a six month period frofypril 14, 2011 to November 4, 2011. Volvo
determined that Arroyo had reached the fourép sh the progressive disciplinary process and
terminated her from her employment for violatiof the attendance policy. Schroeder testified
that Arroyo was not terminated due to berthe-job work or for insubordination.

. Summary Judgment Standard

Summary judgment is proper if “the movahbs/s that there is no genuine dispute as to
any material fact and the movaistentitled to judgment as a ttex of law.” Fed. R. Civ. P.
56(a). To avoid summary judgment, the oppogiagy must go beyond the pleadings and “set
forth specific facts showing that there is a genuine issue for tAaderson v. Liberty Lobby,
Inc., 477 U.S. 242, 250 (1986) (quotation omitted). Augee issue of material fact exists if
“the evidence is such that a reasonable ganyld return a verdict for the nonmoving partyd.
at 248. The party seeking summary judgmentthasburden of establishing the lack of any
genuine issue of material fact. Se€elotex Corp. v. Catrett4d77 U.S. 317, 323 (1986).
Summary judgment is proper agdife party who fails to make a showing sufficient to establish

the existence of an element essential to thel/'pacase, and on which that party will bear the
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burden of proof at trial.”ld. at 322. The party opposing summary judgment “must do more than
simply show that there is some metapbgksdoubt as to # material facts.’Matsushita Elec.
Indus. Co., Ltd. v. Zenith Radio Cor@g75 U.S. 574, 586 (1986). “The mere existence of a
scintilla of evidence in support of the [oppugi position will be insufficient; there must be
evidence on which the jury could reasblyafind for the [opposing party].”Anderson477 U.S.

at 252.

No heightened standard of summary juéginexists in employment discrimination
cases, nor is there aeparate rule of civil procedurgoverning summyr judgment in
employment casesAlexander v. Wisconsin Dept. of Health and Family SeB&3,F.3d 673,
681 (7th Cir. 2001) (citingNallace v. SMC Pneumatics, Ind03 F.3d 1394, 1396 (7th Cir.
1997)). However, intent and credibility frequerdhe critical issues in goloyment cases that in
many instances are genuinely contestable an@pmtbpriate for a court to decide on summary
judgment. Seed. The Court must resolve all evidentiary conflicts in Plaintiff's favor and
accord her the benefit of all reasonable infees that may be drawn from the reco@Leary
v. Accretive Health, Inc657 F.3d 625, 630 (7th Cir. 2013). “Itnst for the courts at summary
judgment to weigh evidence or determinedibility of [a withess’s] testimony.”ld. (quoting
Berry v. Chicago Transit Auth618 F.3d 688, 691 (7th Cir. 2010). Nevertheless, summary
judgment in favor of the defend@a“is hardly unknowror, for that matter rare, in employment
discrimination cases.Wallace 103 F.3d at 1396.

IIl.  Discussion
In Plaintiff's third amended aoplaint, she alleges discrimitian, retaliation, and failure

to provide reasonable accommutidas under Title VII, the ADA, the Rehabilitation Act of 1973,

18



and USERRA, along with a state law claim fotentional infliction of emotional distresS.
However, as pointed out by Defendant is memorandum in support of summary judgment,
Plaintiff alleged no facts supporgy a Title VIl discrimination or retaliation claim in her
complaint, nor did Plaintiff pursue a Title VII administrative charge of discrimination before the
EEOC! Because Title VII requires plaintiffs seekitmypursue claims in federal court to first
file a charge with the EEOC (s&auzek v. Exxon Coal USA, In202 F.3d 913, 920 (7th Cir.
2000)), any Title VII claim, to the extent actuadlgserted, is not cognizable. The Court turns to
Plaintiff’'s remaining claims.

A. Discrimination Claims

1. Discrimination under the ADA

The Americans with Disabilities Actprohibits employers from taking adverse
employment actions against their @oyees because of a disabilitfzleishman v. Cont’'l Cas.
Co, 698 F.3d 598, 606 (7th Cir. 2012); see 42 U.§.€2112(a). To estabhsa violation of the
ADA, an employee must show “1) that she isatlled; 2) that she istherwise qualified to
perform the essential functions of the job wathwithout reasonable aatmnodation; and 3) that

the employer took an adverse job action againsbeeause of her disability or failed to make a

10 Plaintiff also references the Famibnd Medical Leave Act, 29 U.S.C. § 26@1 seq, in the
jurisdiction section of her third amended complaint, but does not assert a claim for relief under the
FMLA.

1 Plaintiff does not respond to Defendant’s arguments arguing Title VIl and the FMLA. Thus, Plaintiff
has waived any argument that she has cognizddims under Title VII or the FMLA. See,g.,C & N

Corp. v. Kaney56 F.3d 1024, 1027 (7th Cir. 2014) (failure to make argument in response to summary
judgment motion constituted waiver; “we will not findathan argument was adequately preserved solely
because a party’s opponent defended against the arguniBomtg v. U.S. Bank, N.A24 F.3d 461, 466

(7th Cir. 2010) (“Failure to respond to an argument * * * results in waiver.”).

12 Complaints alleging employmediscrimination under the Rehabilitation Act are governed by the ADA
standard. See 29 U.S.C. § 794@ptt v. Kaneland Community Unit School District #,38B F. Supp.

2d 1001 (N.D. lll. 2012). Accordingly, the analysigh respect to Arroyo’s ADA claims applies equally
to her Rehabilitation Act claims.
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reasonable accommodationWinsley v. Cook Cnty563 F.3d 598, 603 (7th Cir. 2009) (quoting
Stevens v. lll. Dep’t of Transp210 F.3d 732, 736 (7th Cir. 2000) Essentially the same
elements must be proven to establish a timtaof the RehabilitatiorAct, which additionally
requires plaintiffs to prove that they wefti@volved in programs receiving federal financial
assistance.”Silk v. City of Chj.194 F.3d 788, 798 nn. 6 & 7 (7th C1i999). Plaintiff has come
forward with sufficient evidence to demonstrétat she was diagnosed with PSTD and suffers
from an ADA-recognized disabilit}?

In an ADA discrimination case, plaintiff may prove discrimiation in one of two ways.
First, a plaintiff can put forth “dact evidence” of discrimination. Sd&elLuca v. Winer
Industries, Inc.53 F.3d 793, 797 (7th Cir. 1995Alternatively, a plaitiff can submit “indirect
evidence” of unlawful ADA discrimination by way of tiMcDonnell Douglasburden-shifting
rubric, originally established for Title VIl casedd.; Fleishman v. Continental Cas. C&®98
F.3d 598, 604 (7th Ci2012) (“[W]e have comiued to apply thé/icDonnell Douglasburden-
shifting framework in summaryggment cases that proceed unitherindirect method of proof
*** ™). The burden-shifting test applies onlyAfrroyo relies on the indikd method of proof in
establishing her discrimination claim. See see alscAntonetti v. Abbott Laboratorie$63
F.3d 587, 591 (7th Cir. 2009) (“Under [the iratit] approach * * * *|f Plaintiffs can

demonstrate [a prima facie case of discriminatitm@ burden shifts to the employer to articulate

13 plaintiff also contends in one sentence in keponse brief that she suffers from depression. See Pl.’s
Resp. at 3. It is not clear from Plaintiff's brief @her she contends that depression is a symptom of her
PTSD or whether she is claiming that depressiontitates a separate disability. To the extent that
Plaintiff is claiming that depression is a symptom or subset of her PSTD, the Court acknowledges that
Plaintiff has demonstrated that she suffers from PT$Dwever, Plaintiff has not come forward with
evidence (or even allegations) in her statemerfacis that she was diagnosed with depression (apart
from any depression related to her PTSD). Merely including facts in a responsive memorandum is
insufficient to put the issue before the Court. Biégwest Imports, Ltd. v. Covall F.3d 1311, 1313 (7th

Cir. 1995);Malec v. Sanford191 F.R.D. 581, 594 (N.D.Il.2000). Thus, while Plaintiff has demonstrated
that she suffered from PTSD, she has not come forwagth sufficient evidencéo show that she also
suffered from depression apart from her diagnosis of PTSD.
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some legitimate, nondiscriminatory reason for ttieease action. If [the gphoyer] satisfies this
burden of production, Plaintiffs muiten establish that ¢ne is an issue of rexial fact as to
whether the employer’s proffered reasons are mm@retext for unlawful discrimination * * * in
order to survive summary judgment.”) (interigalotations and citatioramitted). But if Arroyo
submits direct evidence of diserination such that a jury could properly find a verdict in her
favor—that is, that genuine issugfsmaterial fact exist with reggt to each element that she will
be required to prove at trial—that’'s the esfdhe inquiry, and Defedant’s summary judgment
motion must be denied. S&ann v. Khoury Enterprises, IncZ53 F.3d 676, 683-84 (7th Cir.
2014).

With respect to her direct method argumeftrroyo’s one-sentase argument states:
“Plaintiff has countless emails sent among Wwolmanagement and #tahat illustrate[] a
convincing mosaic that they were intentibpadiscriminating against her because of her
disability.” See Pl.’s Resp. at 7-8. First, Aroodoes not cite to any specific emails in support
of her argument. In response to Defendamrgument that she doe®t have any direct
evidence of discrimination, it is &htiff’'s obligation to come forard with sufficient evidence to
support a claim (seModrowski v. Pigatto712 F.3d 1166, 1167-68, 1170-71 (7th Cir. 2013)
(explaining that district cotimust grant summary judgmentr fmoving party if, after moving
party points to absence of evidence suppgrtopponent's case, opponent fails to produce
evidence from which jury reasonably could findhiar favor on material issues for which she
bears burden of persuasion)), tle¢ Court’s job to $i through the record to find the evidence
(seeDavis v. Carter452 F.3d 686, 692 (7th Cir. 2006)). Simpeferring to countless emails,

but not identifying a single one, doest satisfy Plainff’s obligation.
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Further, the emails referenced in the parties’ fact statements demonstrate an awareness of
Plaintiff's rights as an active service memberynadl as discussions about the company’s rights
and obligations in relation to Arroyo’silitary leave and PSTD, not discriminatiofhe emails
evince efforts on the part of Volvo to ensurattits employees were aware of Arroyo’s rights
and sensitive to her military leave requestswtwrk with Arroyo to make sure that she was
providing her military orders and that her excused absences were properly considered as such; to
allow her to attend her therapy appointmentshfr PTSD; and also to provide several requested
accommodations while Arroyo worked at the Diaition Center. At best, the emails reveal
Volvo’s interest in keeping abreast of Arroyoslitary status and not running afoul of USERRA
and the ADA, while holding Arroyo accountaler company policies when she was not on
leave. Moreover, these emails affirmativedgow that Volvo took no adverse employment
action against Arroyo as as@t of these discussionGf. Breneisen v. Motorola, Inc512 F.3d
972, 981-82 (7th Cir. 2008) (concluding that a suens comments that expressed frustration
with employees’ taking medical leave, but thasulted in no loss of job benefits, were not
materially adverse). In short, Plaintiff dianot come forward with “near-admissions” of
discrimination by the employer orcanvincing mosaic of circumstaatievidence that disability
discrimination motivated Defendtis decision to terminate Plaintiffs employment. See
alsoAbuelyaman v. lll. State Uni@§7 F.3d 800, 809 (7th Cir. 2011).

Turning to the indirect ntbod, Plaintiff preliminarily argues that she was meeting
Volvo's legitimate expectations because “theyailason for her termination was because Volvo

management had determined that she hatteid the Absenteeism Attendance Polity.See

4 The Seventh Circuit has counseled that whepéamtiff has not met her burden of showing that a
defendant’s explanations are merely a pretext for discrimination, it is not necessary for a court to decide
whether the plaintiff also established a prima facie caseHSlkeaberg v. Baxter Healthcare Cor@01

F.2d 1387, 1391 (7th Cir. 1990); see aBox v. A & P Tea CoZ72 F.2d 1372, 1378 (7th Cir.
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Pl’s Resp. at 8. But Plaintiff’ argument misses the point. Aitiance at a job site is a basic
requirement of most jobs, and the Seventh Wirbas held that amdividual with “erratic,
unexplained absences” is not a lified individual with a disability for purposes of the ADA.
SeeWaggoner v. Olin Corporatignl69 F.3d 481, 484-85 (7th Cir. 1998).Not meeting an
employer’s attendance guidelines equates tonewting the employer’s legitimate expectations.
See,e.g., Contreras v. Suncast Cqr@37 F.3d 756, 760-61 (7th Cir. 2001) (holding that an
employee failed to meet his employer’s legitimak@ectations by, amorggher things, incurring
eight attendance violations). Arroyo argué¢hat she was meeting Volvo's legitimate
expectations because she “had not punchedenalad was not tardy weh she was terminated
for violating Volvo’s attendance policy.” See BIResp. at 9. Arroyo lies on this distinction
without addressing the undisputedidence that Volvo determinddat she starteder shift late

on November 4, 201tespite having punched in timelyhis is because Arroyo would punch in
prior to going to the meditation room (proviléo her as an accommodation), stay in the
mediation room until the shift start bell rang, tHeave the room, walto her car, drive around
the side of the building to re-park her car, #meh reenter the warehouse. Under any definition
of being “in the building and ready to work atthcheduled start time,” this would not suffice.

It was not unreasonable for Volvo to expect RIfito leave the meditation room in sufficient

1985) (moving directly to third step dcDonnell Douglaspproach where defendant articulated and
offered proof of a legitimate, nondiscriminag reason for adverse employment action).

5 It is unclear from the operative complaint wiestArroyo is asserting a separate discrimination claim
with regard to her request to work overtime on N2dy 2011. She appears to predominantly rely upon
this incident as the basis of her protected activityhfar retaliation claim. However, to the extent that
Plaintiff is asserting a discrimination claim based on tbégiest, her claim fails. The record is clear that
Plaintiff was on work restrictions at the time tishie requested weekend overtime and could not use a
forklift. Thus, she was not a qualified individual wigspect to her request to work overtime on May 21,
2011, as using a forklift was a requirent for the weekend position.
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time to be ready to work at her start tima.taking advantage of the accommodation provided to
her, Plaintiff was not meeting her player’s legitimate expectations.

Arroyo’s argument that she wa qualified individual with disability—pointing out that
she had “substantial documentation from doctors, emergency room visits and military orders for
her absences”—similarly misses the mark.rrofo was not disciplined for those excused
absences—in fact, she was negisciplined or given an occumee for any time she missed due
to counseling, treatment for her PSTD, or heriserin the military; rather, she was disciplined
for her unexcused tardies and absences. L8ees v. Caterpillar, Ing 367 Fed. Appx. 683, at
*2 (7th Cir. Mar. 8, 2010) (“Failure to arrivier work on time—or at all—is not satisfactory
performance * * * therefore [plaintiff ws& not meeting the employer’'s legitimate
expectations.”).

Plaintiff also contends thahe “can prove that similarly situated employees without a
disability were treated more favorably,” butdimas not identified anyloér employees who were
not disciplined for tardiness or unexcusedsaires. While it is undisputed that Volvo
management did not have any charts or spremistio keep track of military orders for other
employees at the Distribution Center, Arroyo W only active duty reservist employed at the
time. Given that Plaintiff was provided with neothan 900 days of ifitary leave during her
time at Volvo, it was not unreasonable for Volvo &ef track of her leave requests. Also, it is
undisputed that Volvo maintains spreadsheetsaflomaterial handlers in monitoring tardiness
and absences generally under the attendance pbligplvo has come forward with undisputed
evidence that numerous employees, aside fraroyd, have received ocaences and steps in

the disciplinary process for punching in two minubedess after the beginning of their shifts.

% The record also reflects thafolvo terminated six material handlers during Plaintiff's second

deployment in 2009.
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See Schroeder Aff. § 9, Ex. 7 dfective Action Plans for alinaterial handlers other than
Arroyo who received any disciplinary actiaimder the attendance policy from 2008 through
2012). In short, Plaintiff has not shown tlsatnilarly-situated, nondisabled employees were
treated more favorably than her.

Volvo has articulated a legnate non-discriminatory reas for Arroyo’s termination
(violation of the attendance pojic Additionally, Volvo has comé&rward with evidence that it
would have taken the same action even if Arrdynot have PSTD or was not in the military.
Since Defendant has put forth a non-discriminaexglanation for its termation of Plaintiff,
the burden now shifts to Plaintiff to prove thhé bias-neutral reason proffered by Defendant
was a pretext or an explar@ti designed to obscure the unlalmfliscriminatory employment
action. Emmel v. Coca—Cola Bottling Co. of Chica§,F.3d 627, 629 (7th Cir. 1996). In order
to avoid summary judgment, a plaintiff must shinat the reason given ismworthy of credence.
SeeReeves v. Sanderson Plumbing Prods., B®0, U.S. 133, 143 (2000). To accomplish this
requirement, a plaintiff must prale evidence to prove that thefeledant’s reasons were either
factually baseless, were not taetual motivation for the action, or were insufficient to motivate
the action. Gordon v. United Airlines, In@46 F.3d 878, 888—89 (7th Cir. 2001). A plaintiff
shows that a reason is pretexttdirectly by persuading the cduthat a discriminatory reason
more likely motivated the [defendf or indirectly by showing tit the [defendant’s] proffered
explanation is unworthy of credence.Blise v. Antaramiar409 F.3d 861, 867 (7th Cir.
2005) (citingTexas Dept. of Cmty. Affairs v. Burdid®0 U.S. 248, 256 (1981)). Plaintiff
must ‘specificallyrefute facts which allegedly suppothe employer’'s proffered reasons”;

conclusory statements about @amployer’'s prejudice are insuffent to estaldh pretext.
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Alexander v. CIT Tech. Fin. Servs., Iftl7 F. Supp. 2d 867, 890 (N.0l. 2002) (emphasis in
original).

In an attempt to show pretext, Plaintiff paiidb a number of different incidents. Arroyo
first cites to a series of efiftmexchanged in November 2008 whbere was a delay with Arroyo
providing her military orders to Volvo. Next, shees to portions of her affidavit detailing her
hospitalization in December 201@hen Schroeder was seeking guidance from HR on how to
handle any discipline for her al®es, given that Arroyo was going exceed the cap of five
excused days. As Arroyo concedes (but omitenfieer response brief), no such discipline ever
occurred, because once Volvo was aware efrdason for her hospitalization and was given
documentation, she was subsequently approvedFMLA and short-term disability leave
retroactive to December 23, 2010. And, as notedipusly, Plaintiff wasever disciplined or
given an occurrence for any time she missed tdueounseling, treatment for PSTD, or her
service in the military. That Volvo requiredrhe provide documentation to support her leave
time prior to excusing her leave can hardlycbasidered a pretext for discrimination.

Next, she claims that when she reqedsaccommodation, “Scheder and Williams
consistently rejected her attempts to discusatwould help minimize her affects from PTSD.”
As detailed in the fact seoti, Plaintiff's argument does nonfl support in the record. Instead,
the record is replete with instances in whidivo provided requested accommodations: (1) use
of a meditation room prior to hehift; (2) a mentor; (3) time ofbr counseling; (4) access to the
company’s wellness program; (5) breaks during panidéty attacks; and (6) the ability to call a
support person during panic/anxiety attacks. Tdieg told her that #hfollowing requests were
still under review: flexible schedule to allow make time in case of tardiness, the ability to use

earplugs or headphones in both ears (one ear allawed), the abilityto listen to audio
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relaxation devices in both ears (one ear \adswed), day-to-day guidance and feedback,
disability awareness training, and the requestall communications to be in writing. In
response to multiple efforts to engage PI#inm dialogue about those requests, Plaintiff
declined to speak with the coapy and notified them that she was seeking the assistance of
counsel. She also refused to provide medicalish@ntation to support certain of those requests.
In light of the record, Plaintiff's contention thiaér supervisors failed to minimize the effects of
her PSTD does not withstand scrutiny.

The record also reflects that, to the exthat Volvo exercisg subjective judgment in
applying its attendangeolicy, its discretion in many instees benefitted koyo. Specifically,
the evidence demonstrates that: (1) Schroatlewed Arroyo to bring in a doctor’s note to
excuse her October 19, 2010 absence (although Arroyo never provided such a note); (2)
Schroeder deviated from the attendance polickrioyo’s favor when he excused Arroyo’s late
punch on October 29, 2010, giving lbe benefit of the ddot in response to her argument that
she was unaware of the elimination of the4winute grace period; (3) Arroyo’s attendance
record was updated in September 2011 to sxdwer absence on December 23, 2010; and (4)
Arroyo, who already was provided with a resil schedule to accoufir her counseling
sessions, still punched in after 6:30 p.m. on Ifewint Tuesday evenings on which she had VA
therapy appointments, but earned no occurrenaés respect to thoselays. Further, in
November 2011, Schroeder met with Arroyo to déscthe need to begin woat the shift start
bell and that her use of the medtlida room prior to her shift did nategate her responsibility. It
was only after Arroyo ignored himstructions that she earnede final two ome-half (0.5)

occurrences that ultimately resulted in her termination.
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In sum, Plaintiff has not come forward with sufficient evidence to establish that Volvo’s
reason for terminating her was a pretext for digglaiscrimination. Rather, the facts described
above indicate that Volvo had a legitimate business reason—multiple attendance policy
violations—to terminate Arroye employment, and that it was Arroyo’s tardiness, not her
military service, that led to her termination.

2. UndertUSERRA

Enacted in 1994, USERRA is the latest isegies of veterans’ employment rights laws,
replacing its most imneate predecessor, the VeteranseRgloyment Rights Act (“VRRA”) of
1974. 20 C.F.R. § 1002.2. The purposes of USERRA"“(1) to encowrge noncareer service
in the uniformed services * * *; (2) to minimizke disruption to the liveof persons performing
service in the uniformed services * * * bygwiding for the prompt reemployment of such
persons upon their completion ofcbuservice; and (3) to prohildiscrimination against persons
because of their service in the uniformed services.” 38 U.S.C. § 4301(a). “In
enacting USERRA, Congress emphasized USERR@&ginuity with the VRRA * * * and that
the large body of case law thatchdeveloped under [earlier] staggtremained in full force and
effect, to the extent it is consistewith USERRA.” 20 C.F.R. § 1002.2.

USERRA affords broad protections tservice members against employment
discrimination, providing that members “shalltrio® denied initial employment, reemployment,
retention in employment, promotion, or any bign&f employment by an employer on the basis
of that membership * * *” 38 U.S.C. 43(a). A “benefit of employment” means “any
advantage, profit, privilege, gaistatus, account, or interest (ottiean wages or salary for work
performed) that accrues by reason of an emmptyt contract or agreement or an employer

policy, plan, or practice and inclad * * * * the opportunity to dect work hours or location of
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employment.” Id. 8 4303(2). In order to allege aolation of USERRA, a plaintiff must
establish that she was subject to an adversgogment action and that her military service was
a motivating factor in that actionStaub v. Proctor Hosp131 S. Ct. 1186, 1190 (2011). That
Plaintiff in this case was subject to an adeeemployment action—tmination—is undisputed.
Under the burden-shifting framewk of 8 4311, a plaintiff makes out a prima facie case of
discrimination by showing that his service migership was “a motivating factor in the
employer’s action.”Crews v. City of Mt. Verngrb67 F.3d 860, 864-65 (7th Cir. 2009). The
employer must then “prove that the action vadoliave been taken ithe absence of such
membership.’ld.

Plaintiffs USERRA discriminion theory is that her termation for violation of Volvo’s
attendance policy in November 2011 was a pteteat Volvo seizedipon after spnding over
six years “looking for a way” to terminate hdn support of her argument, she cites to numerous
internal email communications between Volvomagement and human resources over the years,
which discuss the company’s rights and obligadi in relation to Arroyo’s military leave.
Arroyo contends that these emails equatamititary animus. She also claims that Volvo
selectively enforced certain company rules asfaher and did not provide her with requested
accommodations.

As discussed above, the emails referenogdArroyo reveal bothvolvo’s interest in
keeping apprised of Arroyo’s military statasd in holding Arroyo accountable for company
policies when not on leave. Had Volvo penaligtgintiff for taking military leave, these emails
may take on a more negative connotation. t Bwey did not. Moreover, these emails
affirmatively show that Volvo took no adverse @oyment action againgtrroyo as a result of

these discussion<Cf. Breneisen v. Motorola, Inc512 F.3d 972, 981-82 (7th Cir. 2008)
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(concluding that a supervisor's comments thapressed frustration with employees’ taking
medical leave, but that resultedno loss of job benefits, weret materially adverse). Arroyo
does not dispute (i) that Volvo g&a her more than 900 days of military leave during her six and
a half year period of employment; (ii) that afteer return from her second overseas deployment,
Volvo accommodated her request for a modified &yridork schedule prior to drill weekends;
and (iii) that she did not receive any occucesmunder the Attendance Policy for days on which
she took military leave. The record also eefs that in 2009, during her second deployment
while employed at Volvo, Volvo was forced tarenate six material hadlers. What Volvo
refused to do was accommodate her recurrent &sglinAgain, if Volvo had penalized Plaintiff
and not others for being late.eth Volvo’s actions might evince a discriminatory animus. But
Volvo has come forward with undisputed evidetizat it similarly penalized other employees
for being minutes late to work/olvo’s decision to hold employees &cstrict start time is within
its discretion and cannot serve as the basiflaintif's USERRA disamination claim. For
these reasons, as well as reasons stateahatyzing Plaintiff's ADA discrimination claim,
Plaintiff's claim of discrimination under USERRA fails.

B. Retaliation Claims

The ADA prohibits employers from retaliatimgainst employees who assert their right
under the Act to be free from discriminatiod2 U.S.C. 8 12203(a). Employers are forbidden
from retaliating against employees who raise AbWims regardless of whether the initial
claims of discrimination are meritles§quibb v. Mem'l Med. Ctr497 F.3d 775, 786 (7th Cir.
2007). As in the discrimination context, a ptdfrcan establish a valid case of retaliation using
either the direct omidirect method of proofKersting v. Wal-Mart Stores, In@50 F.3d 1109,

1117 (7th Cir. 2001). To establish a caseaifliation under the diot method of proof, a
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plaintiff must show that (1) she engaged in atgbrily protected activity; (2) she suffered an
adverse action; and (3) a causahwiection between the two existBickerson v. Board of
Trustees of Comm. College Dist. No. 5227 F.3d 595, 601 (7th Cir. 2011). Under the indirect,
burden-shifting method for retaliah claims, a plaintiff must deonstrate that she (1) engaged
in protected activity; (2) was performing her jsétisfactorily; and (3) wasingled out for an
adverse employment action that similarly situated employees who did not engage in protected
activity did not suffer.ld. Once a plaintiff satisfies her initidurden, the burden then shifts to
the defendant to present a romidious reason for the adwe employment action. If the
defendant meets this burden, the plaintiff musntdemonstrate that the defendant’s proffered
reason was pretextual. Sde Jasmantas v. Subarlsuzu Auto., Inc139 F.3d 1155, 1157 (7th
Cir. 1998).

As a threshold matter, Defendant points that Arroyo does not akige that she engaged
in any protected activity under USERRA. In hbird amended complainfrroyo identifies
three dates on which she eggd in protected activity:May 20, 2011, August 21, 2011, and
September 13, 2011. May 20, 2011, was around the ttiat Arroyo attempted to sign up to
work voluntary Saturday overtime on May 22011. There is no evidence of any protected
activity on August 21, 201lhowever, Arroyo requested accomdations for her disability on
August 26, 2011 and September 1, 2011. Finally, Arfdgd a charge ofliscrimination with
the EEOC on September 13, 2011, alleging disaation and retaliation under the ADA. Thus,
it appears as if all of her alleged protectedvaygtarises under the ADA rather than USERRA.
Arroyo does not rebut Volvo’s argumiethat she did not allege thstte engaged in any distinct
protected activity under USERRA Instead, she contends that “Volvo’'s management was

consistently seeking ways to terminate or discipline Arroyo for exercising her military rights and
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obligations.” See Pl.’'s Resp. at 10-11. Tlusessentially Arroyo’s USERRA discrimination
claim with no further factual explanation. Thuse tame standard as discussed with respect to
Arroyo’s USERRA discrimination claim appliesnd the Court’'s analis of her USERRA
discrimination claim applies to her retaliation claimihere simply is insufficient evidence that
Volvo sought to terminate Arroyo for exestig her military rights and obligations.

Turning to her claim under the ADA, for pases of summary judgment, Volvo does not
dispute that Arroyo engaged jmotected activity and that siseifffered an adverse employment
action (her termination). Instead, Volvo conteridat her retaliation claim fails because she
cannot show a causal link betwettie two. As previously sdbrth, the Court has already
concluded that (i) Platiff's recurrent tardiness previed her from performing her job
satisfactorily and (ii) there is no evidence tBae was singled out for an adverse employment
action that similarly situated employees didt saffer. Thus, Plaintiff must show a causal
connection between her protected activity and teemination in order to proceed with her
retaliation claim.

Volvo began to discipline Plaintiff unddre attendance policy in October 2010—prior to
any allegation of protected activityThat Volvo continued to consistently discipline her for
tardiness after her protected activity does neats an inference of a causal link between the
protected activity and her discipline; rather, itramstrates that Volvo continued to implement
its attendance policy, which litad the right talo. Seee.g., Soileau v. Guilford of Maine, Inc.,
105 F.3d 12, 16 (1st Cir. 1997) (before plaintéfjuested disabilitaccommodation, plaintiff
had been disciplined and warned of disckaifghis performance did not improve; although
discharge followed soon aftéris accommodation request, temgdoproximity alone was not

enough to sustain inference of retaliation)dd#ionally, Arroyo’s protected activity does not
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insulate her from continued distipe under the attendance policy. Se,., Hall v. Bodine Elec.
Co.,, 276 F.3d 345, 359 (7th Cir. 2002) (“[A]n phayee’s complaint of harassment does not
immunize her from being subsequently disciptl or terminated for inappropriate workplace
behavior.”) (overruled on other gnods). Again, if Plaintiff hadbeen selectively disciplined for
tardiness after engaging in peoted activity, this would be afféirent case. But she was not,
and in fact, the record clearly shows thahest employees were similarly disciplined for
attendance infractions.

In her response brief, Plaiffitcontends that her protectedtivity is both that “she made
it clear to Schroeder that she thought shes Wwaing discriminated against because of her
disability” and that she complainéd Sholl that Schroeder was hssang her. See Pl.’s Resp. at
11. Arroyo’s complaint to Sholl occurred onpBamber 3, 2011, when Arroyo sent an email to
Sholl. The temporal distance between this dampand her termination more than two months
later is likely too remote to sustaany inference of a causal link. Seqy., EEOC v. Yellow
Freight System, Inc253 F.3d 943, 952-53 (7th Cir. 2011) @b that six weeks between filing
ADA charge and plaintiff's termination is insufficieto establish retalimn). However, during
that time, Arroyo also incurredeveral more attendance infractions and thus Volvo had a
legitimate basis for its termination decision;réyo’s protected activitydoes not change that
fact.

Arroyo also cites a quote from Williams &chroeder that “we could be violating the
ADA.” See Pl.’s Resp. at 11. The contentlu# quote shows that Williams emailed Schroeder
on July 11, 2011, and clarified that Arroyo wdewaed to work overtime during the week if
there was work for her to do, distinguishingtttscenario from wheArroyo was previously

ineligible to work Saturday overtime due tw work being available in light of her job
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restrictions at the time. Arroylwas conceded that she periodicalorked overtime after her job
restrictions were lifted. Puttg Williams’s quote in context shows that Williams was advising
Schroeder of Plaintiff's rights, not seeking retaliate against her. Additionally, Schoeder’'s
inquiry into Plaintiff's overtime request is too remote in time to her termination to establish any
causal link. Sees.qg., Yellow Freight System, In253 F.3d at 952-53.

Finally, Plaintiff alleges that Volvo retaled against her by “continually refusing” to
provide reasonable accommodations and “othenkisessing” her. See Compl. at § 132.
However, as discussed above, the record refteatsvolvo provided viaous accommodations to
Arroyo and attempted to engage in an interagbinecess with respect to further requests even
after Arroyo filed an the EEOCharge. When Williams attertgdl to engage Arroyo in the
process, Arroyo noted in writinthat it was in he“best interest to obtain legal counsel before
proceeding any further with the company.” iIN®ms then asked Arroyo to let her know once
she obtained legal counsel and was preparetett. Although Arroyo replied that she would be
willing to answer questions by email in tlaterim, when Williams emailed Arroyo some
guestions on September 21, 2011, “to understand speeifics about youconcerns so that |
can begin the investigation,” Axyo refused to answer any qtiess and claimed that she had
been “advised to refrain from answering any ¢gjoes until after * * * my lawyer has been given
the opportunity to review my casand advise me of my rights Additionally, Arroyo’s claim
that Schroeder harassed her when he gave her a copy of the Workplace Violence and Harassment
policies in response to the Tracey Adams incidecurred before her accommodation requests
on August 26, 2011 and September 1, 2011. Thereafteset forth above, Volvo requested
information from Arroyo to begin its investitian—information that Arroyo refused to provide.

In short, the evidence demonstrates thawv@alent through the propehannels upon receiving
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Plaintiffs EEOC claim and requestor accommodation and did notakate against Plaintiff for
her complaints.

C.  Failureto Accommodate'’

In her third amended complaint, Arroyidentifies four accommodations that she
contends were denied: (1) time-off from wask that she could safety travel to and from
military obligations and adequately perform failitary duties; (2) allowing her time to attend
her PTSD therapy sessions) @lowing her to work overti@ on a machine other than the
forklift; and (4) allowing her tira to put on her protective geanior to starting her shif€ In her
response brief, Arroyo does not rebut the fhat numerous accommodations were given to her
nor does she address Volvo’s arguments withe&dp these four accommodations. Instead, she
points to other incidents over the course her employment—inciding that she provided
information about USERRA to Volvo, that she undent an IME at Volvo’s request, that she
requested an investigation into Schroeder’s alleged disability-based harassment, and that she
filed a charge of discrimination with the EEG-as a basis for herilure-to-accommodate
claim. In the interest of completenesse tGourt addresses the initial four accommodations
(despite Plaintiff's failure to rebut Defendantsguments) as well as the contentions in her
response brief.

Time off from work to travel to and fromilitary duties is a right protected by USERRA,

rather than an accommodation. Samndoval v. City of Chicag®60 F.3d 703 (7th Cir. 2009)

" The Court has previously discussed aspects dfoalleged failure to accommodate in analyzing
Plaintiff's discrimination and retaliation claims and incorporates that analysis here.

18 Arroyo does not point to Volvo's refusal to allowrhie make up time in case of tardiness as part of her
claim—nor would the case law support such a claim. 8ge, Waggonerl69 F.3d at 485 (7th Cir.
1999) (employer is not required to tdee erratic, unreliable attendandegrl v. Mervyns, Ing 207 F.3d
1361, 1367 (11th Cir. 2000) (flexible schedule that wallow employee to clock in at whatever time
she wanted and make up time at end of shift was not reasonable accommodation).
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(noting that 38 U.S.C. 8§ 4311(a) does mefuire an accommodation but only prohibits
discrimination). In any event, the recordflects that Volvo always provided Arroyo the
statutorily-required time to report back to workeather military service. See 38 U.S.C. § 4312.
After her last deployment, Arroyo and Volvo aldiscussed the time that she needed off from
work prior to her weekend drillsUSERRA is silent on thissue and requires an employer to
“reasonably accommodate” an employee on a casedw®/dmasis. The record reflects that Volvo
first discussed the issue with Arroyo one-on-ond tnen mediated with Colonial Gorski of the
ESGR. In any event, after the parties mediatedgbue, it is undisputatiat Plaintiff received
the necessary time off to travel to and meet hégaions with respect tbher weekend drills.

Second, Arroyo’s contention that Volvoddnot allow her time to attend her PTSD
therapy sessions is belied by the record. Volvo allowed Arroyo to use ETO in two-hour
increments on the Tuesdays before her Wednasaaging sessions that ran from April through
July 2011; allowed her time off from work to atteanother set of therapy appointments that ran
from July through October 2011 (and did notdit her with attendance occurrences on
numerous evenings that she was late reporting to work); and allowed her to use ETO (or unpaid
leave once exhausted) for further therapyampments that were scheduled for Tuesday
evenings starting in October 2011.

Third, Volvo had no obligation to accommodate Arroyo’s request to work voluntary
Saturday overtime on May 21, 2011, due to keen-existing work r&trictions and the
unavailability of work that did nahvolve use of a forklift. See.g., Hansen v. Hendersaz233
F.3d 521, 523 (7th Cir. 2000) (noting that thereasduty to manufacturejab that will enable a

disabled worker to work despite his disabilitylt is undisputed thafrroyo worked weekday

36



overtime while the restrictions weein place and worked weekeadertime after her restrictions
were lifted.

Arroyo also contends that Volvo did not alitner time to put on her protective gear prior
to starting her shift. She has repeatedly cldittat she was disciplined when she attempted to
use the meditation room th&blvo granted her as an aeumodation, but in doing so, she
ignores both the scope of the accommodationfitsatl the fact that she was disciplined for
starting her shift late in violation of the attiance policy—not for use d¢he mediation room.
Volvo granted Arroyo use of a space in the warehouse operations office for her to meditate prior
to the start of her shift and dog breaks. When Arroyo refuseéd put on her safety shoes to
access the space by walking through the warehshgebegan to punch in early in the front of
the Distribution Center, exit the building, and theérve her car to park in the rear of the
Distribution Center to use the mediation roonopto the beginning of her shift. She then
waited until the shift start bell rang before she exited the warehouse, got back in her car, drove it
around the building to park it itthe front employee lot, and theeentered the warehouse. Yet
she was not disciplined for thiehavior (which caused her t@asther shift late) until after she
was warned verbally and in writing that such behavior was in violation of company policy. In
fact, Schroeder explained that the use of thelita#on room did not rgate the need to be
prepared to work when the bell rang and thatipgrin the rear of th®istribution Center posed
safety concerns. Arroyo—ijust like any othertemal hander—had to make time to put on her
safety shoes prior to her shift and to arrivehat shift on time. Her failure to do so is not a
failure on the part of Volvo to accommodate her. Basker v. Schwan’'s Home Ser83
F.3d 1004, 1009 (7th Cir. 2009) (employer did not have to provide plaintiff's “ideal”

accommodation).
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Plaintiff contends that “Volvo haltedall attempts to determine reasonable
accommodations for Arroyo’s disability.” See PResp. at 14. First, as set forth above, Volvo
made numerous accommodations for Plaintlff.regard to accommodan requests that were
still under consideration when shesm@rminated, the recoréflects that Plaiiff in fact halted
attempts to resolve the outstanding accommodaiSsues. The evidence includes numerous
emails exchanged between Arroyo, Schroeded Williams addressing Arroyo’s requests and
providing updates on which requestere granted and which weséll under onsideration.
Then, when Williams asked Plaintiff to undergol®tE to support her dual ear plug request and
requested that Plaintiff provide medical docuraéinh from her treating gshiatrist relating to
her request to make up time in case of tardiness, Plaintiff refused to do either and asserted a
harassment claim against Williams. While thigs going on, Volvo paid Arroyo for seven days
that she did not work while Volvo awaited hacision as to whethahe would attend an IME
for her own requested accommodation. Patricia Dunford, Vice Presitieluman Resources,
also responded to Plaintiffimquires about why she needed to submit to an IME and provide
medical documentation for certain requests atl Réaintiff that shecould wear one earphone
while the issues were being régml. After Dunfords response, Plaintiffeturned to work
without wearing any headphones. Based on theyéimg, the record is clear that Volvo did not
halt attempt to determine reasonable accommodatimhgdact attempted to engage Plaintiff in
an interactive process regarding those requests. eSgeBeck v. Univ. of Wisconsin Bd. of
Regents 75 F.3d 1130, 1136 (7th Cir. 1996) (holdingttiplaintiff's failure to sign release
granting employer ability to investigate her alleged need for accommodation resulted in

breakdown of interactive process and pudeld her failure to accommodate claim).
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In sum, Volvo provided numerous accommaias to Plaintiff, including a modified
Friday work schedule for those weeks she Wwadkend drill duty, time off to attend VA therapy
appointments using ETO in fractional day incretsesr having the time excused (including not
giving Arroyo any occurrences on evenings shevadito work late), an office in which to
meditate prior to her shift and during breaks, a mentor, access to the company’s wellness
program, breaks during panic/anxiety atsggckhe ability call a support person during
panic/anxiety attacks, and usee#r plugs or noise dampeningvides in one ear. Volvo also
was in the process of reviewing several additiosaguests when Plaintiff declined to meet with
Williams and instead filed a harassment claim against Williams and refused to provide requested
documentation and submit to an IME. Thesedagtnply do not give se to a failure to
accommodate claim.

D. Intentional Infliction of Emotional Distress™

Arroyo’s final claim is for intentional iiction of emotional distress (“IIED”). To
establish a claim for intentional infliction of etianal distress under lllinoistate law, a plaintiff
must show: “(1) the defendant’s conduct waesre and outrageous; (2) the defendant either
intended to inflict severe emotional distresskoew that there was a high probability that its

conduct would do so; and (3) thefeledant’s conduct actually caussevere emotional distress.”

19 Ordinarily, the Court would relinquish juristion over any remaining state law claims under 28

U.S.C. 8§ 1367(c)(3), having dismissed all of the fablelaims short of trial. However, the Seventh
Circuit has identified several exceptions to thespmption of the relinquishment of state claims,
including where the record has rendered it obvioow those claims should be decided. B&gams
Electronics Games, Inc. v. Garrit¢79 F.3d 904, 907 (7th Cir. 200Bellars v. City of Gary53 F.3d

848, 852 (7th Cir. 2006); see algoung-Smith v. Hglt2014 WL 4699479, at *3 (7th Cir. 2014). Here,
the record reflects that disposition of PlaingffllIED claim is not a close call. Additionally,
considerations of judicial efficiency cosel toward retention of jurisdiction. SkHller Aviation v.
Milwaukee Cnty. Bd. of Supervisof¥,3 F.3d 722, 731 (7th Cir. 2001). This case has been pending since
2012. To fragment the state law claim off from this dasbegin anew in state court would not be an
efficient use of resources, given the obvious lack of evidence to support Plaintiff's claim. Therefore, the
Court will exercise its discretion to retgurisdiction over Plaintiff's IIED claim.
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Shamim v. Siemens Industry, .IN854 F.Supp.2d 496, 511 (N.D. Ill. 2012) (quotfBgpham v.
Commonwealth Edison Go742 N.E.2d 858, 866 (lll. App. Ct. 1st Dist. 2000)). “Whether
conduct is extreme and outrageous is judged oobgttive standard, based on all the facts and
circumstances of the particular caseShamim 854 F.Supp.2d at 511 (citinGraham 742
N.E.2d at 866). “To be considered extreme anttageous, ‘a defendantt®nduct must be so
extreme as to go beyond all possible bounds of detandymust be ‘regardeals intolerable in

a civilized community.” 1d. (quoting Feltmeier v. Feltmeier798 N.E.2d 75, 80-81 (2003)).
Courts are particularly reluctant to find esttte and outrageous conduct in the employment
context in the absence of “conduct calculated¢derce an employee ttb something illegal.”
Welsh v. Commonwealth Edison.C613 N.E.2d 679, 684 (lll. App. Ct. 1st Dist. 1999). “This
reluctance seems to be grounded in a fear thtite inxiety and stress resulting from discipline,
job transfers, or even termimans could form the basis of aarction for emotional distress,
virtually every employee wodlhave a cause of actiond.

Plaintiff's IIED claim consists of many of the same allegations that make up her ADA
and USERRA claims. Aside from the reasatiscussed above as to why Plaintiff cannot
proceed with her ADA and USERRA claims, there are no allegations, nor is there any evidence,
that Volvo engaged in extremadioutrageous behaviorroyo’s evidence consists of internal
communications among Volvo employees attemptio determine the company’s obligations
under USERRA and the ADA. Much more egregiousesahave failed to rise to the level of
extreme and outrageous. Sedy., Stoecklein v. lllinois Tool Works, In689 F.Supp. 139, 146
(N.D. Ill. 1984) (an emloyer’'s conduct in demoting and famg an employee into retirement
because of his age, then reneging on a promise of severance pay and job counseling, was not

extreme and outrageou8alark v. Ethicon, Ing 575 F.Supp. 1227, 1230-32 (N.D. Ill. 1983) (an
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employer’s refusal to reinstate an employee degmtarbitration award in the employee’s favor,
together with a baseless referral of the employee’s name to the FBI for investigation, was not
extreme and outrageous)itkowski v. St. Anne’s Hosp. of Chicago, ,Ir47 N.E.2d 1016,
1022-23 (lll. App. Ct. 1983) (an alledevrongful discharge to prevea plaintiff from securing
long-term disability benefiteras not extreme and outrageous).

In her response brief, Plaiifitmerely states that “[tlhe is no dispute that Volvo
management was aware of Arroyo’s PTSD diagnaségher susceptibility to emotional distress”
and Volvo “either intended to inflict severe emotional distress, or knew that there was a high
probability that is conduct would do so.” ArroYails to provide any citations to the record to
support her argument, nor does she attempthot ihe cases cited by Volvo rejecting an IIED
claim in the employment context. Arroycasgeculation, which she has not supported with any
facts or law, is not sufficient to withstand summary judgment, and her IIED claim, like her other
claims, will be dismissed.

IV.  Conclusion

For the reasons stated above, the Courttgfaafendant’s motiofor summary judgment

[75]. Judgment will be entered in favor of Defendant Defendant Volvo Group North America,

LLC and against Plaintiff LuzMdria Arroyo on all claims.

Dated: September 30, 2014 ‘?‘ei E ;/

RoberM. Dow, Jr&”
UnitedState<District Judge
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