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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MIKE SHALES, JOHN P. BRYAN, AL
OROSZ, DAN BREJC, TOBY KOTH and
VERN BAUMAN as Trustees of THE FOX
VALLEY LABORERS’ HEALTH AND
WELFARE FUND,and MIKE SHALES, JOHN
P. BRYAN, AL OROSZ, DAN BREJC, TOBY
KOTH and VERN BAUMAN as Trustees of
THE FOX VALLEY & VICINITY

LABORERS’ PENSION FUND,

No. 12 C 6987

Hon. Virginia M. Kendall

Plaintiffs,
V.

SCHROEDER ASPHALT SERVICES, INC
BRENT SCHROEDER, individually and d/b/a
SCHROEDER SEALCOATING, and STACY
SCHROEDER, individually and d/b/a
SCHROEDER SEALCOATING

Defendants.

N N N N N N N N N N N N N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Plaintiffs Mike Shales, John P. Bryan, Al Orosz, Dan Brejc, Toby Koth and Vern
Bauman as Trustees of the Fox Valley Laborers’ Health and Welfare Fund and the Egx&Vvall
Vicinity Laborers’ Pension Fund (collectively the “Funds”) filed a First Aneeh€omplaint
against Defendants Schroeder Asphalt Services, Inc., Brent Schroeder and Btaegesand
Schroeder Sealcoating to collect unpaid benefit contributions and industry fundutiorns
allegedly owed the Funds. The Defendants moved to dismiss the Complaint forttagtate a

claim under Fed. R. Civ. P. 12(b)(6) and for lack of subjeatter jurisdiction under Fed. R.
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Civ. P. 12(b)(1). For the reasons set forth below, the Court grants the motion in pamiasd de
it in part.

BACKGROUND

The following facts are taken from the Funds’ Complaint and are assumed to b true
purposes of this Motion to Dismis§ee Voelker v. Porsche Cars North America, B&3, F.3d
516, 520 (7th Cir. 2003)Murphy v. Walker51 F.3d 714, 717 (7th Cir. 1995). Defendant
Schroeder Asphalt is a party to successive collective bargaining agreementsthevi
Construction and General Laborers’ District Council of Chicago and Vicinity ‘{tmion”).
(SeeFirst Amended Complaint, Doc. 28 at  6.) Those agreements require Schroedertasphalt
make monthly contributions to the Funds for health, welfare, and pension benefits for
Schroeder's employees who work within the jurisdiction of the Uniokl.) (The monthly
contribution amount that Schroeder Asphalt is obligated to pay depends on the amount of hours
worked by Schroeder’s union employeekl.)(

Schroeder Asphalt sought to avoid these obligations by having Schroeder Sealeoating,
sole proprietorship owned by Brent and Stacy Schroeder, pay wages owed to Schroeder Asphalt
employees from a Schroeder Sealcoating bank accolahtat(f 15.) Since these wages were
paid by Schroeder Sealcoating, Schroeder Asphalt did not record these payments or the
corresponding hours worked in its payroll recordid.) ( The alleged purpose of this maneuver
was to conceal the true amount of hours worked by Schroeder Asphalt's employedbefrom
Union and the Funds in an effort to reduce Schroeder Asphalt’s benefit contributioniatdiga
(Id.) The Funds learned of the alleged scheme when Schroeder Asphalt employeesitéported

the Union in 2012. I4. at 1 29.)



As a result, the Funds filed a complaint, subsequently amended, against Schroeder
Asphalt, Brent and Stacy Schroeder, and the Schroeders’ unincorporated soleopsbprie
Schroeder Sealcoating. The first count alleges that Schroeder Asphalt isdiiideFunds for
breaching the collective bargaining agreement by failing to malee réquisite benefit
contributions. The second count alleges that Schroeder Asphalt and SchroddeatiSga
operated as a single employer, thereby making the two companies liable for eaich oth
obligations. The second count also alleges that BrehStacy Schroeder are personally liable
for the unpaid contributions because Schroeder Sealcoating is an unincorporated sole
proprietorship.

The Complaint also seeks to hold the Defendants liable for failing to makebadiotis
to other entities that are not named parties to this litigation. Specificallgdimplaint alleges
that the collective bargaining agreement required Schroeder Asphalt to &scomributions
to the Laborers’ District Council Labdanagement Cooperation Committee (“LMCCthe
Chicago Area LaborefEmployers Cooperation and Education Trust (“LECET”), and the lllinois
Small Pavers Association (“ISPA”)Id( at T 9.)

LEGAL STANDARD

Whenconsidering a motion to dismiss under Rule 12(b)(6) the Court accepts as true all
of the wellpled facts alleged in the complaint and construes all reasonable inferences irf favor o
the nonmoving partySee Killingsworttv. HSBC Bank Nevada, N.AQ7 F.3d 614, 619 (7th Cir.
2007) (citingSavory v. Lyons469 F.3d 667, 670 (7th Cir. 20063¢cord Murphy 51 F.3d at
717. To state a claim upon which relief can be granted a complaint must contain afishort
plain statement of the claim showing that pheader is entitled to relief.” Fed. R. Civ. P. 8(a)(2).

"Detailed factual allegations” are not required, but the plaintiff must alleds tlaat, when



"accepted as true . . . state a claim to relief that is plausible on its Asterfoft v. Igbal 556
U.S. 662, 678 (2009) (quotinBell Atlantic Corp. v. Twomb)y550 U.S. 544, 555 (2007))
(internal quotations omitted). In analyzing whether a complaint meets tnslastl the
"reviewing court [must] draw on its judicial experience and common selggal 556 U.S. at
678. When the factual allegations are wi#d the Court assumes their veracity and then
determines if they plausibly givesg to an entitlement to reliefSee id.at 679. A claim has
facial plausibility when the factual content pleadttie complaint allows the Court to draw a
reasonable inference that the defendant lddiéor the misconduct allege&ee idat 678.

Additionally, where a plaintiff fails to assert standing, “relief from [the] courhas
possible, and dismissal und&2(b)(1) is the appropriate disposition.Am. Fed’'n of Gov’t
Employees, Local 2119 v. Cohdrr,l F.3d 460, 465 (7th Cir. 1999) (internal citation omitted).
Thus, the Plaintiff has the burden to sufficiently assert standing to acconertbdaCourt’s
subgct matter jurisdictionSee United Phosphorus, Ltd. v. Angus Chem.32@.F.3d 942, 946
(7th Cir. 2003) (internal citation omitted). In assessing a facial standing rdwllg the
pleadings stage, the Court looks no further than the allegations tothplaint and accepts all
such allegations as true&see Apex Digital, Inc. v. Sears, Roebuck & 682 F.3d 440, 4434
(7th Cir. 2009).

DISCUSSION

The Complaint Adequately States a Claim against Schroeder Asphalt for Failureto
Pay Contributions

Count | of the Funds’ Complaint alleges that Schroeder Asphalt violated § 515 of the
Employee Retirement Income Security Act (“ERISA”), 29 U.S.C. § 1145, and § 301 of the

Labor Management Relations Act (“LMRA”), 29 U.S.C. § 185, by failing to submit timely and



accurate reports and contributions to the Funds. Section 515 of ERISA providde]treat
employer who is obligated to make contributions to a multiemployer plan under...theoteams
collectively bargained agreement shall, to the extent moonisistent with law, make such
contributions in accordance with the terms and conditions of....such agreement.” 29 U.S.C. §
1145. Section 301 of ERISA provides in relevant part that a breach of a collectively bargained
agreement between a union and an employer is action&@de29 U.S.C. § 185see also
Sullivan v. William A. Randolph, Inc504 F.3d 665, 667 (7th Cir. 2007) (overruled on other
grounds inPakovich v. Verizon Ltd. Pla®53 F.3d 488 (7th Cir. 2011)BEW, Local 481 v.
Sign<Craft, Inc.,864 F.2d 499, 503 (7th Cir. 1988). Third party beneficiaries to these types of
agreements, such as the Funds, may sue under these provisions to recover mgtivatians

in federal court. See Line Constr. Benefit Fund v. Allied Elec. Contractors, 591 F.3d 576,
57980 (7th Cir. 2010)Central States, Southeast & Southwest Areas Pension Fund v. Gerber
Truck Service, Inc.870 F.2d 1148, 1151 (7th Cir. 1989) (thpdrty beneficiaries to union
contracts may sue on obligations created for employers by face of contract).

The Funds’ Amended Complaint clearly alleges sufficient facts to provideo&igr
Asphalt with fair notice of its alleged violations of these provisions. Spakyf the Complaint
alleges that Schroeder Asphalt entered into |eeatore bargaining agreement with the Union.

The CBA requires Schroeder Asphalt to make monthly contributions to the Funds ftx; healt
welfare and pension benefits. Between November 1, 2010 and June 1, 2012, Schroeder Asphalt
avoided making those contributions by using a related company, Schroeder Sealcoating, to pay
wages for certain hours worked so that those hours were not recorded in ScAsEUEl'S

payroll records. These allegations are sufficient to meet the requirements of Federaf R

Civil Procedure 8(a) for purposes of pleading violations of ERISA § 515 and LMRA & 301.



Contrary to Defendant’s assertion, the Funds are not required to allege spetzfis
regarding the specific dates of the schemes, the specific employees invollesl spetific
amount of hours worked to sufficiently state a claim as Defendant suggastsThornton v.
Evans,692 F.2d 1064, 1082 (7th Cir. 1982) (“Although the elements of common law fraud are
typically pleaded in detail to comply with Rule 9(b), these elements are not requieesirer
plaintiffs’ cause of action is predicated upon ERISA, not the common lage®;also, e.g.,
Smith v. Aon CorpNo. 04 C 6875, 2006 WL 1006052, at *6 (N.D. Apr. 12, 2006) (“Although
these allegations do contain characteristics of fraud or misrepresentatiomtiafiegimilar to
fraud do not implicatdRule 9(b) where the gravaman of [the] claim is grounded in ERISA.”)
(internal citations and quotations omitteldit see In re Sears Roebuck & Co. ERISA Litigation,
No. 02 C 8324, 2004 WL 407007, at *6 (N.D. lll. Mar. 3, 2004) (holding Rule 9(b) applies t
ERISA cases that allege misrepresentatiddgmczyk v. Lever Bros. C891 F. Supp. 931, 939
(N.D. 1ll. 1997) (same).

Even if the Funds were required to plead with particularity, they haveisnfficalleged
the “who, what, when, where and how” for purposes of Federal Rule of Civil Procedure 9(b).
See Pirelli Armstrong Tire Corp. Retiree Med. Benefits Trust v. Walgreer6&b f-.3d 436,
44142 (7th Cir. 2011). The Amended Complaint alleges that Schroeder Asphalt’s
misrepresentations occurred beémeNovember 1, 2010 and December 1, 208®e, e.g.,
Pressalite Corp. v. Matsushita Elec. Corp. of Aho, 02 C 7086, 2003 WL 1811530, at *9
(N.D. lll. Apr. 4, 2003) (stating that “[tj]o plead the when requirement properly, a plaiet#f
not identify e precise time at which an alleged misrepresentation was made but may provide a

‘general time.”™) (internal citation omitted). The Funds alleged the perpetraasr Bvent

Schroeder. Finally, they sufficiently alleged the contents of the schemaldging that



Schroeder Asphalt avoided making the required benefit contributions by using Schroeder
Sealcoating to pay wages for hours worked by Schroeder Asphalt employees so that those hours
were not recorded in Schroeder Asphalt’s payroll records.

Moreover the fact that certain of the Funds’ allegations are pled on “information and
belief” does not render the Funds’ Amended Complaint insuffici&se Brown v. Budz398
F.3d 904, 194 (7th Cir. 2005) (quotifiginkersley v. Albrightt14 F.2d 956, 964 n.1@th Cir.

1975)) (holding that a pleading “cannot be faulted for [its] reliance on ‘information defl'be
especially, “[w]lhere pleadings concern matters peculiarly within the knowledgéheof
defendants”)see also, e.g., Simonian v. Blisti,. 10 C01201, 2010 WL 4539450, at *3 (N.D.

. Nov. 3, 2010) (finding that pleading on information and belief is not improper when
information lies uniquely within the control of the defendaRtgrck v. Pearson Education, Inc.,
No. 11 C 5319, 2012 WL 1280771, at *3 (N.D. Ill. Apr. 16, 2012) (sd@me).

Indeed, the only allegation made on “information and belief” with respect to the Funds’
unpaid contributions claim is that Schroeder Asphalt has not properly reported and paid
contributions to the Funds.SéeDoc. 28 at § 13.) Actual knowledge of whether Schroeder
Asphalt properly reported and paid contributions is peculiarly within the knowledge of the
Defendants because the Funds do not have access to all of Schroeder Asphalt’'saat®iSchr

Sealcoating’s bookand records. However, by describing the alleged scheme in the Complaint,

! After the Seventh Circuit issued tBeownopinion, the Supreme Court issued its
opinions inTwomblyandIlgbal, which heightened the pleading requirements under Rule 8.
However, Twomblyandlgbal do not affect the holding iBrownthat allegations can be pled on
information and beliefSee, e.g., Arista Records, LLC v. Doé® F.3d 110, 120 (2d Cir.

2010) (“TheTwomblyplausibility standard, which applies to civil actions, does not prevent a
plaintiff from pleading facts allegedpon information and belief’ where the facts are peculiarly
within the possession and control of the defendar&ifjtonian2010 WL 4539450, at *3;
Frerck,2012 WL 1280771, at *3.



the Funds alleged sufficient support for their belief that Schroeder Asphatt fai properly
report and pay contributions. Accordingly, this claim is sufficient to withstandhDafe’'s Rule
12(b)(6) challengé.

. The Amended Complaint Adequately States a Claim Against the Defendants Under
the Single Employer Doctrine

Count 1l of the Funds’ Amended Complaint asserts a single employer liability clai
against Defendants Brent and Stacy Schroeder d/b/a Schroeder Sealcoating and rSchroede
Asphalt. This doctrine provides that “when two entities are sufficientlgrated, they will be
treated as a single entity for certain purposeséntral lllinois Carpenters Health and Weléa
Trust Fund v. Olsen467 Fed. Appx. 513, 517 (7th Cir. 2012) (quotMgriarty v. Svec,]164
F.3d 323, 332 (7th Cir. 1998)). If Schroeder Asphalt and Schroeder Sealtaatimtptermined
to constitute a single entity, Brent and Stacy Schroeder woylirtily and severally liable for
contributions owed to the employees covered by the Schroeder Asphalt collectiviaibarga
agreement.See id.(“if two entities qualify as ‘single employer,’” then each business isinettju

to make health and welfare cabtrtions as mandated by a governing CBA, even if one entity

% The Defendants also argue that the Complaint should be dismissed because the Funds
did not attach a copy of the collective bargaining agreement as an exhibit to the i@oniples
argument fails because Rules 8(a) and 12(b)(6) do not impose an obligation on a @aintiff t
attach to a complaint a document upon which the action is b&ssdVenture Assocs. Corp. v.
Zenith Data Sys. Corp87 F.2d 429, 431 (7th Cir. 1993).

% Schroeder Sealcoating is not itself a distinct legal entity. Rather, SchBe=leoating
is simply descriptive of Brent and Stacy Schroeder operating a business atugldivbee, e.g.,
General Ins. Co. of Am. v. Clark Mall, Corp31 F. Supp. 2d 968, 973 (N.D. Ill. 2009)
(“Generally, the designation ‘d/b/a’ or ‘doing businassis merely descriptive of the person or
corporation doing business under some other name and does not create a distingt entity.”
(internal citations omitted)loe Hand Promotions, Inc. v. Donald L. Jorgensgdo, 12 C 159,
2013 WL 64629, at *2 (E.D. Wis. Jan. 4, 2013) (same) (internal citations and quotations
omitted). Therefore, the relevant question is whether Brent and Stacy @ataod Schroeder
Asphalt qualify as a single employer. The Court will however refer to Brent acyl Sta
Schroeder as &coeder Sealcoating in this opinion for ease of reference.



did not sign the CBA.”). In reaching a determination as to whether two entities wenstit
single employer, courts analyze whether: (1) there are interrelated opera#ipribere is
common maagement; (3) there is centralized control of labor relations; and (4) there is stommo
ownership. See id(citing South Prarie Construction Co. v. Local No. 627, International Union
of Operating Engineers, AFLCIG}25 U.S. 800, 802 n.3 (1976)Jrustees bthe Pension,
Welfare and Vacation Fringe Benefit Funds of IBEW Local 701 v. Favia Electnp&uy, Inc.,
995 F.2d 785, 788 (7th Cir. 1993¢ee also, e.g., Chicago Regional Council of Carpenters
Pension Fund v. McGreal Construction, Indg. 12 C 17952012 WL 5921140, at *3 (N.D. Il
Nov. 26, 2012) (same) (internal citations and quotations omitfetjerson v. Liles774 F.
Supp. 2d 902, 909 (N.D. lll. 2011) (same) (internal citations omitted). However, a plainbt
required to establish everfactor in order for a court to find two entities constitute a single
employer. See Esmark, Inc. v. N.L.R.B87 F.2d 739, 753 (7th Cir. 198%ee also, e.g.,
McGreal Construction2012 WL 5921140, at *8'A single employer finding does not require
every factor to be met.”).

The Funds allege sufficient facts to support a finding that Schroeder Asphalt and
Schroeder Sealcoating constitute a single employer. First, they alleggooamanagement and
ownership between the two entities because botlmwaned and managed by Brent Schroeder.
(Doc. 28 at 1 23.) The Funds also plead the existence of common management iy thiddgi
employees “received direction at work from the same individual managersupadvisors,
regardless of whether the employesere receiving wages from Schroeder Sealcoating or
Schroeder Asphalt for that specific work.Id.(at § 27.) Finally, the Funds allege the existence
of interrelated operations because both entities operate from the same busat&ss anc use

the sam equipment. I¢. at 7 2425.) These allegations are sufficient to assert a claim for



unpaid contributions under the single employer doctribee, e.g., McGreal Constructid2()12
WL 5921140, at *34 (finding plaintiff adequately alleged single emy#o claim where it
“alleged three of the four single employer factors: interrelation of opesatioammon
management, and common ownership between McGreal and WRSR); Maintenance &
Industrial Health & Welfare Fund v. HackeXo. 10 C 3305, 2011 WL 5008311, at *7 (C.D. Ill.
Oct. 20, 2011) (finding plaintiffs sufficiently alleged single employer claimreviieey did not
allege common management but alleged that the two entities were in the same faekls, sh
significant number of employees and shared equipment.).

Defendants’ contentions to the contrary are unavailing. First, Defendants easath
objection to the allegations pleaded on “information and belief” as they did with résgsmunt
I. This objection fails for the same reasons sethfabove. See, e.g., Simonia2010 WL
4539450, at *3 (stating that pleading on information and belief is not improper, ia@speaten
information lies uniquely within the control of the defendant.”). The Funds alleged upo
information and belief that there was common management and interrelatedoogerakhis
information is particularly within the control of the Defendants. The Funds Bésmead facts
that support their belief such as the fact that Brent Schroeder owns Sch¥epbalt and is the
proprietor of Schroeder Sealcoating, the two businesses operate from th@catina bnd use
the same equipment.

Second, Defendants argue that the single employer claim should fail because this Court
lacks jurisdiction to bind Schroeder Sealcoatingthe terms of the collective bargaining
agreement entered into by Schroeder Asphalt and the Union. According to the Defendants, the

CBA can only be enforced against Schroeder Sealcoating if the employees of ScAspdddtr

10



and Schroeder Sealcoating comprise a single bargaining unit. However, accarding t
Defendants, only the National Labor Relations Board may make this determination.

This nonsensical argument fails because courts clearly have jurisdictiordta Hald
party liable for unpaid benefitontributions owed by a signatory to a collective bargaining
agreement if the thirgarty entity and the signatory constitute a single employgee, e.g.,
Olsen,467 Fed. Appx. at 520 (affirming district court’s grant of summary judgment that entities
constituted “single employer” and each are liable for unpaid benefit contributfdBSAIBEW
Pension Trust Fund v. Bays Electric In894 F. Supp. 2d 1071, 1087 (C.D. lll. 2012) (holding
that entities that were found to constitute single employers are l@bderitribution obligations
of entities that entered into collective bargaining agreemantjerson,774 F. Supp. 2d at 909
910 (same).

Indeed, Defendants only cite one factually distinct, seventeen year old case in support of
their argument. lihaborer’'s Pension Fund v. Cachedige court held that it lacked jurisdiction to
bind a third party entity to a collective bargaining agreement entered inedreta separate
entity and a union despite the fact the third party entity and the signatory amntgtjituted a
single employer.See947 F. Supp. 365 (N.D. Ill. 1996). However, this was because the plaintiff
union was also attempting to hold the third party entity liable for contributions allegeety/tow
the separate, neumion employees of the third party entity, not just for contributions owed by the
signatory entity to the plaintiff unionSee idat 36971. The court held it lacked jurisdiction to
make this determination because it could not hold the third party employer liable fo
contributons owed to its own employees under a collective bargaining agreement that neither
were party to unless it determined that fummon employees were part of the union bargaining

unit that was owed obligations under the relevant collective bargaining agitedcheThe court

11



could not make this determination because bargaining unit determinations are tigthsole
jurisdiction of the NLRB.Id.

Cachey’sholding is irrelevant to this case because Plaintiffs are not seeking to hold
Schroeder Sealcoatingable for contributions allegedly owed to Schroeder Sealcoating’s own
employees. Plaintiffs are seeking to hold Schroeder Sealcoating liable fobwuttorts owed to
Schroeder Asphalt's employees pursuant to the collective bargaining agreenaset émb
between Schroeder Asphalt and the Union. This Court has jurisdiction to make that
determination.See, e.g., Olsed67 Fed. Appx. at 520.

[I1.  TheFundsLack Standingto Assert Claims On Behalf of Separate Entities

Defendants’ final argument is thdte Funds do not have standing to assert claims on
behalf of the LMCC, LECET and ISPA. “Standing is an essential component of Attisle |
caseor-controversy requirement.”Apex Digital, Inc.,572 F.3d at 443. A plaintiff has the
burden of establishingtanding to accommodate the Court’s subjeatter jurisdiction.See
United Phosphorous, Ltd322 F.3d at 946. Generally, a plaintiff does not have standing to sue
in federal court to enforce someone else’s legal rigliee Mainstreet Org. of Realtows
Calumet City,505 F.3d 742, 746 (7th Cir. 2007) (holding that plaintiffs’ lawsuit was barred by
the principle that “one cannot sue in federal court to enforce someone el&'sights.”).
While this rule is not absolute, a third party should oyatbowed to assert the rights of another
when: (1) “the party asserting the right has a close relationship with the persgosdesses the
right”; and (2) “there is a hindrance to the possessor’'s ability to protect his owestaté
Kowalski v. Tesme 543 U.S. 125, 1230 (2004) (citingPowers v. Ohio499 U.S. 400, 411
(1991)); see also Kawasaki Heavy Industries, Ltd. v. Bombardier Recreational Products, Inc.,

660 F.3d 988, 999 (7th Cir. 2011) (holding that plaintiff lacked standing to assert claim on behalf

12



of another because they failed to show that thesuamg party was “somehow hindered from
protecting her own interests”).

In this case, the Funds do not dispute that LMCC, LECET and ISPA are entitieethat a
separate and distinct from the Funds. Therefore the Funds only have standing to sue on their
behalf if: (1) there is commonality of interest; and (2) LMCC, LECET or ISPA are l@idde
asserting their claims. While the Court may infer a commonality of intbegstuse the Funds,
LMCC, LECET and ISPA are all benefit funds that serve the interests of the Union’s employees,
the amended complaint is devoid of any allegations demonstrating LMCC, LECET or i&PA a
hindered in protecting their own interests. Without this showing, the Fundstao#ing to
assert LMCC'’s, LECET's or ISPA’s rightsSee Kawasakt60 F.3d at 999 (“The exception to
this rule requires a party seeking thpdrty standing to show, inter alia, that the possessor of the
right is somehow hindered from protecting her anterests. BRP has not attempted to make
this showing, and thus, BRP cannot argue on behalf of thaigoatories’ rights.”)cf Trustees
of the Chicago Painters and Decorators Pension, Health and Welfare and Deferred Savings
Plan Trust Funds v. Salmaabwvan,No. 01 C 2458, 2004 WL 2646667, at-34(N.D. Ill. Nov.

19, 2004) (holding that multiemployer benefit funds lack standing to assert claims for
contributions owed under a collective bargaining agreement to members of aesepanj.
All claims brought on behalf of LMCC, LECET and ISPA must, therefore, be dismissed.

The Funds’ arguments to the contrary are meritless. Despite the fact that it is their
burden to sufficiently allege standing, the Funds fail to articulate any reason hg t0WEC,
LECET or ISPA are hindered in protecting their own rights. Instead, the Funds thaser
“Defendants have cited no authority holding that one benefit fund cannot authorize another

benefit fund to collect delinquencies on its behalf.” (Doc. 39 at 6.h Swonclusory assertion

13



is insufficient by itself to establish standingsee Simon v. Eastern Kentucky Welfare Rights
Org., 426 U.S. 26, 43 (1976) (holding that more than “unadorned speculation” and conclusory
allegations are required to establish stagilisee also, e.g., General Produce Distributors, Inc.

v. Professional Benefit Trust Multiple Employer Welfare Benefit Plan & TNet08 C 5681

(N.D. lll. Aug. 7, 2009) (conclusory assertions are insufficient to establgidisg to sue);
Chavez v. linois State PoliceNo. 94 C 5307, 1999 WL 592187, at *3 (N.D. Ill. Aug. 2, 1999)
(“To the extent the allegations in the complaint directed at the plaintiffs’ starmlieg
conclusory...the court may disregard them.”). Moreover, it fails to address thesdesgioawing

of a hindrance to LMCC, LECET or ISPA necessary for the Funds to have standsggetb a
claims on their behalf. Accordingly, to the extent the Funds seek to assed ola behalf of

LMCC, LECET and ISPA, those claims are dismissed putgoaRule 12(b)(1).

* The Plaintiffs also argue that standing exists becausepihitgl beneficiaries to union
contracts may sue on obligations created for employers by the face of the contrat. This i
incorrect. While a thirdparty beneficiary to a union contract may sue an employer for
obligations owed under the contract when the employer’s actions damage thpattyirsl-
interestssee Allied Elec. Contractors, In&91 F.3d at 579-80, this legal principle does not
allow them to sue to protect the interests of a separate beneficiary of the cdpeeact.g.,
Darwan,2004 WL 2646667, at *4-5.

14



CONCLUSION

For the reasons set forth above, the motion to dismiss is granted in part and denied in
part. All claims asserted by the Funds on behalf of otherpady entities are dismissed with
prejudice. The remainder of tmeotion to dismiss is denied. Since the Court has denied the
motion with respect to the claims asserted by the Funds on their own behalf, the Cett avi
discovery schedule shortly. Accordingly, the Funds’ motion to reopen discovery (Doc. 51.) is

denied as moot.

i P stee
. Kendall

nited States District Court Judge
Northern District of Illinois

Date: May 21, 2013
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