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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BRIAN DE FALCO, individually and on )
behalf of a class )
)

Plaintiff, ) No.12 C 7238
)

V. ) JudgeVirginia M. Kendall

)
VIBRAM USA, INC. and VIBRAM )
FIVEFINGERS, LLC, )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Plainiff Brian De Falcdfiled a putative class action complaint against Defendants
Vibram USA, Inc. and Vibram Fivekgers, LLC (collectively, the “Defendants”)
alleging that the Defendantengaged in various deceptive practicepromoting and
selling their product: Vibram FiveFingers shoes. Defendants have moved tesdibmi
Complaint pursuant to Federal Rule of Civil Procedure 12(b)(6). In the aiternat
Defendants move for transfer of the action, pursuant to 28 U.S.C. 1404(a), to the United
States District Court for the District of Massachusetts. Plaintiff has movedefaction
to be remanded to the Circuit Court of Will County, lllinois because this Court
purportedly does not have subject matter jurisdiction. For the reasons set forthtbelow
motion for remand is denied. The motion to dismiss is granted in part and denied in part.

The motion for transfer is grantéd.

! The Defendants also requested a stayisfabtion in the event this Court denied both the motion to
dismiss and the motion for transfer. Because this Court grantsotienrfor transfer, it declines to rule on
the request for a stay. That motion is entered and continued and shoulitled aleby the United States
District Court for the District of Massachusetts.
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BACKGROUND

The following facts are taken from Plafifis Complaint and are assumed to be
true for purposes of the Motion to DismisSeeVoelker v. Porsche Cars North America,
Inc., 353 F.3d 516, 520 (7t€ir. 2003); Murphy v. Walkerb1 F.3d 714, 717 (7t&ir.

1995). Defendants design, manufacture, marlaistribute and sell shoes for men,
women and children called Vibram FiveFingers. (Complaint, § 1.) These shoes cost
between $80 to $135 per pairld.(at  2.) Defendants began to sell the shoes in the
United States in April 2006.Id. at 117.) RveFingers aréminimalist” shoes, which are
intended to mimic barefoot runningld(at § 3.) This style of running has increased in
popularity recently. Ifl.) FiveFingers have thin, flexible soles that are contoured to the
shage of the human foawhich includes visible individual sections for the toekl. &

18.)

When the Defendants began marketing FiveFingers, they made representations
that FveFingers provide a number loéalth benefits These benefits included claims that
FiveFingeramprovesposture and foot health, redsaesk of injury, strengthesimuscles
in the ket and lower legs, and promstspine alignment. (Id. at { 36.) These
representations were made through: (1) point of sale promotions such as in-stayesdispl
(2) on hangags and brochures accompanying FiveFingers; (3Yibnam’s website and
(4) on the Vibram FiveFingerg-acebook page.(Id. at § 23.) The Defendants also
claimed that there was scientific support for their asserti¢ids.at  35.) For example,

the webdie, www.vibramfivefingers.comcontained purported testimonials by physicians

regarding the health benefits that FiveFingers could coniigJ). (


http://www.vibramfivefingers.com/

Based on these representations, Plaintiff purchased thirseopdriveFingers in
or about December 2011 and April 2012 from a store called Badlands in Naperville,
lllinois. (Id. at § 12.) Badlands is a FiverFingers distributofid.) Plaintiff purchased
these shoes for approximately $135 and $1@6.)*> However, subsequently, Plaintiff
learned that Defendants’ representations were fgllsk) The representations are false
because there is no adequate scientific proof supporting Defendantsénegtiess(Id.
at 1Y 4655.) Specifically, Plaintiff conendsthat there have been no studies done to
determine whether bafoot style running produces tiealth benefits thabefendants
claim it does. If.) He also cites a number of articles stating that this style of running
could increase the risk of inyr(ld.) Had Plaintiff known the truth about Defendants’
representations, he would not have purchased the FiveFingers ddoas 69.)

Prior to filing his lawsuit, two other plaintiffs filed neatiigentical complaints
against Vibram based on ajledly deceptive marketing of Vibram’s FiveFingers shoes.
These other suits bring claims against Vibram under the state laws of Florida,
Massachusetts and Califorria.

The first caseBezdek v. Vibram USA Inc., et 8lg. 12 C 10513, was filed in the
District of Massachusetts (the “Massachusetts Action”). The Massachusetts wason
brought by a Florida resident purportedly on behalf of a nationwide class of caasume
or, alternatively, on behalf of a class of consumers who purchased FiveFingersda. F

(Doc. 17, Ex. A.)The second cas8afavi v. Vibram USA Inc., et aNp. 12 C 5900, was

2 The Complaint is unclear whether the Plaintiff purchased two paislf6 and one pair for $110 or
vice-versa.

% The Court may properly “take [judicial] notice of proceedingsthrer court...if the proceedings have a
direct relation to matters at issueGreen v. Warderg99 F.2d 364, 369 (7th Cir. 1983) (citiBgrrett v.
Baylor,457 F.2d 119, 124 n.2 (7th Cir. 1972)). The Massachusetts Action and tteerGalction have a
direct relation to the matters at issue. Accordingly, the Court mayudiagl notice of these proceedings.



filed in the United States District Court for the Central District of California omlbeh

a putative class of California purchasers of FiveFingbes “Calfornia Action”). (Id. at

Ex. B.). The District Court in California stayed that case “until a ruling is issued os clas
certification in theBezdekAction or until a further order of [the California District
Court].” (1d.)

This case was originally filedn August 13, 2012 in the Circuit Court of the
Twelfth Judicial Circuit of Will County, Illinois.(Doc. 1, Ex. A.) The Plaintiff brings
this action individually and on behalf of a putative class consisting of lllinoidemtsi
who purchased Vibram Fivefgers running shoes from an authorized retailer located in
lllinois or online for shipping to an lllinois addresg(ld.) Shortly after filing his
Complaint, Defendant filed a motion for class certification in the Circuit Court of Will
County. (Id.) The Defendants then removed the case to this Court on September 11,
2012. (Doc. 1.) Shortly thereafter, they filed the instant motion to dismiss or, in the
alternative, to transfer the case to the District of Massachugétts. 16.) Plaintiff has
filed a motion for this case to be remanded to the Circuit Court of Will Couiitgc.

12.)

LEGAL STANDARD

Whenconsidering a motion to dismiss undeule 12(b)(6)the Court acgets as
true all of the wellpled facts alleged in the complaint and construésredsonable
inferences in favor of the nonmoving par8eeKillingsworth v. HSBC Bank Nevada,
N.A.,507 F.3d 614619 (7th Cir. 2007)(citing Savoryv. Lyons 469 F.3d 667670 (7th
Cir. 2006); accord Murphy 51 F.3d at 717. To state a claim upon wihrelef can be

granted a complaint must contain a "short and plain statement of the claim sltioating



the pleader is entitled to relieffed. R. Civ. P. 8(a)(2)Detailed factual allegations" are
not required, but the plaintiff must allege facts thatemhaccepted as true . . . state a
claim to relief that is plausible on its facé&shcroft v. Igbal 556 U.S. 662, 678009)
(quotingBell Atlantic Corp. v. Twomb)\650 U.S. 544, 558007)) (internal quotations
omitted). In analyzing whether a complaimeets this standard the "reviewing court
[must] draw on its judicial experience and common sengkadl, 556 U.S. at 67.8/Nhen
the factual allegations are wglled the Court assumes their veracity and then determines
if they plausibly give rise to amatlement to relief.Seeid. at 679 A claim has facial
plausibility when the factual content plead in the complaint allows the Court toadraw
reasonable inference that the defendant is liable for the misconduct afbeged. at
678.

Claims alleging faud must satisfy the heightened pleading requiremeRut#
9(b), which requires that "[ijn alleging fraud or mistake, a party must Skatie
particularity the circumstances constituting fraud or mistake." Fed. R. CiO(IB.
(emphasis adde¢dRule 9(b) applies both to common law fraud claims and to claims
brought under the lllinois Consumer Fraud and Deceptive Business Practic&sedct.
Pirelli Armstrong Tire Corp. Retiree Med. Benefits Trust v. Walgreen@3d. F.3d 436,
441 (7th Cir. 2011)"While [Rule 9(b] does not require a plaintiff to plead facts that if
true would show that the defendant's alleged misrepresentations were indeetdaése
require the plaintiff to state the identity of the person making the misrepgsenthe
time, place, and content of the misrepresentation, and the method by which the

misrepresentation was communicated to the plaintini*Quality, Inc. v. Infotronx,



Inc.,, 974 F.2d 918, 923 (7th Cir. 199@)uotingBankers Trust Co. v. Old Republic Ins.
Co, 959 F.2d 677, 683 (7th Cir. 1992nternal quotations omitted).

The heightened pleading requirementFaderal Rule of Civil Procedurg(b)
therefore mandates that a complaint alleging fraud contain more substanceritoorde
survive a motion to dismiss than a complaint based on another cause of action governed
only by the minimal pleading standardsRule 8(a)(2) SeeAckerman v. Nw. Mut. Life
Ins. Co, 172 F.3d 467, 469 (7th Cir. 199@ule 9(b)forces "the plaintiff to do more
than the usual investigationefore filing his complaint”);Vicom, Inc. v. Harbridge
Merch. Servs., In¢c.20 F.3d 771, 777 (7th Cir. 1994)he rule serves three main
purposes: (1) protecting a defendant's reputation from harm; (2) minimizikg "suits"
and "fishing expeditions;" and (3) providing notice of the claim of fraud to the
defendants)accord Igba) 556 U.S. at 678 complaint must only state a plausible claim

to relief to survive a motion to dismiss undrle §.

DISCUSSION

l. TheMotion for Remand
The Defendants removed this case, pursuant to 28 U.S.C. 88 1332 and 1453, to
this Court from the Circuit Court for the Twelfth Judicial Circuit, Will County, dis
The Class Action Fairness ACICAFA”) allows a defendant to remove a class action
brought in state court ta United States District Court provided that: (1) the putative
class action consists of at least 100 putative class members; (2) the citizeregHgast
one putative class member is different than thaarof of the defendants; and (3) the

amount in controversy exceeds $5 million exclusive of interest and ®s&28 U.S.C.



§ 1332(d). Plaintiffs Motion for Remand challenges whetbefendants methese
requirements and requests that the case be remandedid|tBeunty Circuit Court!

Since the challenge to the Defendahtremoval is a challenge to this Court’s
subjectmatter jurisdiction, this Court must resolve this question before proceeding to the
merits of any other motionSee State of lllinois v. City of Chicagi87 F.3d 474, 478
(7th Cir. 1998) (“Subjectmatter jurisdiction is the first question in every case, and if the
court concludes that it lacks jurisdiction it must proceed no further.”).

The party seeking removal “bears the burden of establishing the general
requirements of CAFA jurisdiction.”Appert v. Morgan Stanley Dean Witter, In673
F.3d 609, 618 (7tiCir. 2012). Plaintiff does not dispute, and thus concedes, that the
putative class action consists of at least 100 putative class members; howewntesis c
whether the Bfendants have established diversity of citizenship and that the ameunt

controversy exceeds $5 million.

A. Diversity of Citizenship

With respect to diversity of citizenship, the Plaintiff is an lllinois resident.
(Compl. at § 12.) The putative class consists entirely of individuals who are Illinois
residents who purchased FiveFingers in lllino{¢d. at § 58.) Plaintiff concedes that
Defendant Vibram USA, Inc. is a Delaware corporation with its principeatep of
business in Concord, Massachusetts. Therefore, Viboram U.S.A, Inc. is a citizen of
Delaware and Massachusetts for purposes of determining diveiSég28 U.S.C. §

1332(c)(1) (“a corporation shall be deemed to be a citizen of every State agd &iete

* Plaintiff filed his original motion for remand on 10/3/2012. (Doc. 12l)dn of responding to Plaintiff's
Motion, Defendants filed an Amendi&lotice of Removal. (Doc. 25). Plaintiff then filed a Reply in
support of Plaintiff's Motion to Remand (Doc. 30), which raises sinskues with respect to the Amended
Notice as the original motion raised with respect to the original notice.



by which it has been incorpdeal and of the State or foreign state where it has it
principal place of business’§ee also Wise v. Wachovia Sec., LEB) F.3d 265, 267

(7th Cir. 2006). Accordingly, diversity is established because the citizenship of one
putative class membadre., the Plaintiff beinga citizen of lllinois, is different than that of
one defendant,.e., Defendant Vibram USA being a citizen of Delaware and
Massachusetts.

Plaintiff's argument to the contrary evidences a misunderstanding of theitjiver
requirement under the CAFA. Plaintiff contends that because the Defendamtgdaile
disclose the citizenship of each member of Defendant Vibram FiveFing&gjitzersity
has not been conclusively established because one of those members could potentially be
a citizenof lllinois.> However, total diversity of citizenship between potential class
members and defendants is not required for removal under the CAFA. If it were, no
nationwide class action could ever be removdtather, under CAFA, parties must have
minimd diversity. 28 U.S.C. § 1332(d)(2see also Travelers Property Casualty v.
Good, 689 F.3d 714,726 (7thCir. 2012) (noting that the CAFA “modified diversity
jurisdiction rules so as to permit federal diversity jurisdiction where diyeisibnly

minima but the matter in controversy exceeds $5,000,00048ccordingly, Defendants’

® In ther reply brief in support of their motion to dismiss, Defendants statexthmember of Vibram
FiveFingers LLC is a citizen of lllinois.

® Neither party addressed the question of whether this Court shouildediecexercise jurisdiction under
the local ontroversy exception to the CAFA provided for in 28 U.S.C. § 1332(d)(4) becausdiman
two-thirds of the proposed class are citizens of lllinois, the state where the @&ess filed. The Court
finds that the local controversy exception is inapplichieleause no defendant, including any member of
Vibram FiveFingers LLC, is a citizen of lllinois. Even if they were,lteal controversy exception would
not apply because the Massachusetts and California actions are putative classfdetlonithin the past
threeyears, which assert the same factual allegations against the Defendaetasserted her&ee28
U.S.C. 8 1332(d)(4)(A)(ii)



Notice sufficiently established wbrsity for purposes of removal because the citizenship

of one defendant is different than that of a putative class member.

B. Amount-In-Controversy

Plaintiff's other argument ighat the amounrih-controversy is “unclar at best” so
the Defendants’ Btice fallsshort of establishing an amotintcontroversy in excess of
$5 million. When evaluating whether a suit exceeds the arviatsuntroversy
threshold, courts consider all damages available to a plaintiff (including osatpey
damages and punitive damages), as well as attorneys’ fms.0Oshana v. Cog2ola
Co.,472 F.3d 506, 512 (7t@ir. 2006) (evaluating the propriety of removatden CAFA
and considering all of these elements in holding that a class action brought unietr the
satisfied the $5 million threshold.). A defendant who removes a suit to federal court need
not rely on the plaintiff's estimate of damages; the defendangrititled to present its
own estimate of the stakes[.Back Doctord.td. v. Metropolitan Property and Casualty
Insurance Cq.637 F.3d 827830(7th Cir. 2011). If this estimate is supported by proof,
“the estimate of the dispute’s stakes advancedhbyproponent of federal jurisdiction
controls unless a recovery that large is legally impossibld.; see also Blomberg v.
Serv. Corp. Int'1,639 F.3d 761, 763 (7t@ir. 2011) (holding that a galfaith estimate of
the amounin-controversy is accepthkb provided that it is plausible and adequately
supported by the evidence).

In support of its Amended Notice, Defendants submitted an affidavit from
Christopher Allen, the Controller of Vibram USA, InSee Meridian Sec. Ins. Co. v.
Sadowski441l F.3d 536, 5442 (7th Cir. 2006) (holding that a proponent of federal

jurisdiction may establish the amodintcontroversy through employee or expert



affidavits). In the affidavit, Mr. Allen describes that he reviewed Vibsamcent sales

data between October 20 through September 2012, to identify each sale of FiveFingers
shoes to a consumer or retailer with an lllinois address. (Doc. 25, Ex. BAll&fr used

the 20102012 sales data to identify: (1) the number of pairs of each type of FiveFingers
shoes that were sold, by type of sale (consumer or retail), and by month; (2) the
manufacturer's suggested retail price for each shoe, in a given month; and (3aithe ret
value of the wholesale sales to dealers, calculated on a monthly @dsisDuring this
period, the retail price of a pair &fveFingers shoes ranged from $80 to $138.) (

From this, Mr. Allen calculated Vibram'’s total sales of FiveFingers shoes fr
October 2010 through September 201@d.) Known sales made to consumers were
calculatedat known retail prices. (Id.) Sales made to retailers were calculated at
wholesale prices.(Id.) Mr. Allen then calculated the retail value of the wholesales by
multiplying the number of shoes sold wholesale in a given month by the manufacture
recanmended retail price in that given mont(id.) From this, Mr. Allen extrapolated
that lllinois consumers paid $5,873,499.75 in connection with Vibram’'s sales of
FiveFingers between October 2040d September 2012. Thisatisfies the $5 million
amount-ineontroversy amount.

However, Plaintiff contends that the figure Mr. Allen reached is speculative and,
therefore, implausible. Plaintiff argues that because Mr. Allen relied on Vibram’s
wholesale sales data, he made the unsupportable assumption thgbaved Vibram
FiveFingers shoes shipped to an lllinois retailer was subsequently sold tinais I
resident. Plaintiff further contends that “[a]Jny number of things could hayeehad to

the shoes after they left Defendants’ manufacturing facilitiesr instance, they could

10



have been returned to the shipper, shipped to other stores, sold to discount outlets, stolen,
donated or scrapped.” (Doc. 30 at 4.)

These arguments notwithstanding, Defendant has sufficiently proven that the
potential compersory damages in this case me¢he amounin-controversy
requirement. While it is likely that not every shoe sold by Vibram to lllinaelees was
eventually sold to an lllinois consumer, it is plausible that the vast majorityrafileze.
Moreover, the $5,873,499.75 set forth by Mr. Allen only accounts for sales between
October 2010 and September 2012. However, Vibram has sold shoes in lllinois since
April 2006. Accordingly, fourand a half yearsvorth of sales are not accounttd in
this figure. Thusit is plausible that the potential compensatory damages in this case are
more than $5 million.

Moreover, the amounh-controversy requirement is satisfied becabBsantiff
will likely seek punitive damages in this matter. “If punitive damagesaaailable,
subject matter jurisdiction exists unless it is ‘legally certain’ that the plaintiff will be
unable to recover the requisite jurisdictional amountM Ins. Corp. v. Spaulding
Enterprises, Inc.533 F.3d 542, 551 (7t@ir. 2008)(internal citations omitted) While
Plaintiffs Complaint does not specifically include a request for punitive damahe
prayer for relief seeks damages and “such other and further relief the €emts ¢ust.”
Plaintiff also allegeshiat Defendants’ knowingly anititentionally violatedthe Illinois
Consumer Fraud Ac(‘ICFA”), which provides for punitive damages. 815 ILCS §
505/10(a). These combined factors strongly suggest that Plaintiff curreakly er will

amend his Complaint to expressly claim punitivendges.

11



As a result, the Court is entitled to consider potential punitive damages as part of
the amount in controversySee Oshana}72 F.3d at 512 (taking punitive damages into
account in determining amount in controversy because “although the comp&snt
silent about punitive damagethe [ICFA] permits recovery of punitive damages, and
[plaintiff] could have amended her state court complaint to seek a punitive esmag
award.”);see also Warma v. NBTW, Inklo. 9 C 144, 2009 WL 32300223, at *3 (S.D.

lll. Oct. 2, 2009)(same). Plaintiff has not established that it will be “legally certain” that
he is unable to recover the requisite jurisdictional amount in punitive damages.
Accordingly, Defendants havehownby a preponderance of the evidence thatamount

in controversyin this case is me than $5 million. Thereforghis case was properly
removed pursuant to the 28 U.S.C. § 1332 and the Plaintiffs motion for remand is

denied.

. TheMotion to Dismiss

Plaintiffs Complaint allegeshree separate claims for reli¢t;) violations ofthe
ICFA, 815 ILCS 505/2(2) breach of warranty; and (3) unjust enrichment. In addition,
the Plaintiff contends that his action satisfies the prerequisites for maioteasia class
action under 735 ILCS 5/801. Defendants move to dismiss each individual claim as
well as the request for class certification.

A. The Complaint Adequately States a Claim under thelllinois
Consumer Fraud Act

A violation ofthe ICFA 815 ILCS 505/2occurs when (1) there is a deceptive act

or practice by the defendant; (2) the defendant intends that the plaghyifon the

deception; (3) the deception occurs in the course of conduct involving trade or

12



commerce; (4) there is actual damage to the plaintiff; anthéyeception caused the
damages.See De Bouse v. Bayer AZ35 Ill. 2d 544, 550 (2009ozzi Iron & Metal,
Inc. v. United States Office Equi250 F.3d 570, 5736 (7th Cir. 2005). A complaint
alleging a violation of the ICFA must be pleaded with the same particularitynaman
law fraud and must meet the heightened pleading standard of Rule &b)Davis v.
G.N. Mortgage Corp.396 F.3d 869, 8837¢h Cir. 2005) (consumer fraud claims must be
pleaded with the same level of specificity as required by Rule 9(b)). As g Riauitiff
must allege the “who, what, when, where, and how” of the alleged fiaieo v. Ernst

& Young,901 F.2d 624, 627 (7th Cir. 1990).

Defendants contentthat the Plaintiff fails to sufficiently allege the particularized
facts recessary to support two of teeementsf an ICFA claim- a deceptive act by the
Defendants andhat Defendants’ conduct caused Plaintiff’'s purported injuri&t,
Plaintiff alleges that Vibram made false statements to consumers regarding the health
benefits that are céarred by wearing FiveFingers. Therefore, the “who” is Vibram.
The “what” are the allegefdlse statements made by Vibram includitsgepresentations
that Vibram FiveFingers(1l) improve foot health and reduces the risk of injury; (2)
strengthemmuscles inthefeet and lower legs; §3mproverange of motion in ankie feet
and toes; (4) stimulateeural function; (b eliminate heel lift to align the spine and
improve the posire; and (% allow the foot and body to move naturallffhe Complaint
alleges*how” these statements are allegedly false by citing evidence shtvtifpere
is noscientificsupport for the statements. For example, Plaintiff @tesedical journal
article that stats that “[tjo date, no clinical studies have been publishedubstantiate

the claims of injury reduction using a ‘minimalist’ style” of running, such astwha

13



Vibram promotes. (Compl. at { 50T)he “wheré€ is that these statements were made in
in-store displays, on hangtags, on brochures and on Defendants’ wélietavheri is
between is 2006 and the present. However, the Complaint also cites specififodates
when these statements were made. For example, Endnote 9 alleges that thesdsstatemen
were made on Vibram’s websiten August 7, 2012.Accordingly, Plantiff has alleged

the who, what, when, where and how of Vibram’s deceptive condlitlst sufficient
particularity

Defendants contend that Plaintiff has not established that these statements are
fraudulent; rather, that there is only a dispute in the siieobmmunity regarding the
potential health benefits that may be conferred by FiveFingers shbssargument does
not identify a pleading deficiency; rather, it raises a defensgketonerits ofPlaintiffs’
claims. At this stage of the litigation, the Court assumes the veracity of Plaintiff’
allegations. Therefore, Plaintiff has sufficiently alleged deceptive cortdustate a
claim for a violation of the ICFA.

Plaintiff alsoalleges causatiosufficiently. The lllinois Supreme Court has held
that “in a cause of action for fraudulent misrepresentation brought under the Consumer
Fraud Act, a plaintiff must prove that he or she was actually deceived by the
misrepresentation in order to establish the element of proximate causafwesry v.

State Farm Mut. Auto. Ins. C@16 Ill. 2d 100 (2005) (internal citations omitted).

Here, Plaintiff alleges he viewed Defendants’ statements -gtore displays at

the Badlands FiveFingers Distributor in Naperville, lllinois in Decen2®drl and April

20127 He also alleges that Hiost money or property as a result of Defendants’ conduct

" Plaintiff also alleges that he viewed Defendants’ statements on ititegedasd through print
advertisements.

14



because he purchased FiveFingers running shoes in reliance on Defendam$$] chait

did not receive a produatontaining [the] characteristics” describeth Defendants’
marketingmaterials. (SeeCompl. § 69.) In other words, Plaintdfleges that Vibram’s
misrepresentations regarding health benefits caused him to purchase stiossréh
worth less than what he paid for thefihese allegations are sufficient to allegegation
under the ICFA® Accordingly, Plaintiff has complied with both Rule 12(b)(6) and 9(b)
in alleging his ICFA cause of action and Defendant’s motion to dismiss this claim is

denied.

B. The Complaint Failsto Statea Claim for Breach of Warranty

Defendants nextontend that the breach of warranty claim should be dismissed
because the Plaintiff failed to provide notice to Vibram of any alleged forefc
warranty. In general, buyers must directly notify the seller of the troublesotneenaf
the transetion or be barred from recovering for a breach of warrai@ge Connick v.
Suzuki Motor Co.174 Ill. 2d 482, 492 (1996) (citing 810 ILCS §01(26)) There are
instances, however, when a buyer can fulfill the notice requirement without givaag dir
notice to the seller. These instances include when: (1) the seller has actual geofled
the claimed defect; or (2) the seller is deemed to have been reasonably notited by t
filing of the buyer's complaint alleging breach of warrantgee id. Neitha of these

exceptions is present here.

8 lllinois law allows a consumer who has been injured by fraud to recmaar the ICFA for the loss of
the benefit of their bargain. In other wordgldintiffs may sue for thdifference between the product’s
value if the misrepresentations had beer tind the product’s true valu8ee, e.g.Lipton v. Chattem

No. 11 C 2952, 2012 WL 1192083, at34N.D. lll. Apr. 10, 2012) (denying motion to dismiss for failure
to allege loss causation under the ICFA where the plaintiff alleged #natalid nothave purchased a
drug but for the misrepresentations regarding the drug’s $dietigrnal citations omitted).

15



Plaintiff contends that Defendants had actual notice of the alleged defeatsb
nearly identical lawsuits were previously filed in Massachusetts ando@éall
However, these lawsuits are insufficient to elss@bto actual notice in the breach of
warranty context. The lllinois Supreme Cobesheld that “even if a manufacturer is
aware of problems with a particular product line, the notice requirement of se@®h 2
is satisfied only where the manufacturersomehow apprised of the trouble with the
particular product purchased by a particular buyeldd. at 494 (internal citations
omitted). Accordingly, notice would only be excused in this case if the Defendahts ha
actual knowledge of defects with the particular pairs of shoes sold to the Plaitigre
is no allegation in the Complaint that suggests they did. Aougly, this claim is

dismissed.

C. The Complaint Adequately Statesa Claim for Unjust Enrichment

A claim of unjust enrichment alone istrgufficient to raise a cause of action to
justify recovery, but rather it must rest upon some underlying fraudulent conduct or
breach of fiduciary duty.SeeSiegal v. Shell Oil Co§12 F.3d 932, 9377¢h Cir. 2010);
see also Martis v. Grinnell Mut. Reinsurance G&8 Ill. App. 3d 1017 (Ct. App. 2009)
(dismissal of unjust enrichment claiappropriate whemo underlying violation of the
ICFA). Defendants argue thhecause the ICFA claim fajlthe unjust enrichment claim
must fail as well. However, adescribed above, the ICFA claim doest fail.
Accordingly, neither does the unjust enrichment claim. The motion to dismissaihis c

is denied.

16



D. It IsPrematureto Rule on the Class Allegations

Finally, the Defendants argue that Plaintiff has fatiedllege the prerequisites
for class certification under Federal Rule of Civil Procedure 23(b)(3). fRpadgi
Defendants argue that the class allegations fail because the proposed classaadverb
and unascertainable, tlbaims lack commonality, ahthe individualPlaintiff's claims
are not typical of those of the proposed clashe putative class consists of all lllinois
consumers who purchased Vibram FiveFingers from authorized retailetedom
lllinois or through Vibram’s website for shipping to an lllinois address.

Federal Rule of Civil Procedure 23(c)(1)(A) directs district courts to wdit u
“an early practicable time” before ruling on a motion to certify a classmdking this
ruling though, district courts are required to “engage in a ‘rigorous analysmhetimes
probing behind the pleadingsbefore ruling on certification.Damasco v. Clearwire
Corp.,662 F.3d 891, 897 (7th Cir. 201upting WalMart Stores, Inc. v. Duke$31 S.

Ct. 2541, 2551 (2011)).

While there may indeed be issues wiitle proposed class, the Court believes it
premature to engage in this analysis at the motion to dismiss Ratier, these issues
are better raised after the parties have had an opportunity to conduct adassrgisind
fully brief the motion for class certification.See, e.g., Szabo v. Bridgeport Machines,
Inc., 249 F.3d 672, 677 (7t@ir. 2001) (highlighting the differing standard and factors
considered for a Rule 23 motion as opposed to a Rule 12 mdiggleston v. Chicago
Journeymen Plumbers’ Local Union No. 130, U@&%7 F.2d 890, 895 (7th Cir. 1981)
(stating that “some degree of discovery may be appropriate in certain casemkig

the necessary class determinations [and that] [tlhe pleadings are expected fto be o
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assistance, but more information may be neededtrix v. MedAssets, Inc869 F.
Supp. 2d 893, 901 (N.D. lll. 2012) (denying motion to strike class allegations at the
pleadings stage as the motion was premativa)ker v. County of Cooljo. 05 C 5634,
2006 WL 2161829, at *2 (N.D. Ill. July 28, 2006) (holding that issues regarding
commonality and typicality required under Rule 23 were premgtuaeded in a 12(b)(6)
motion). Indeed, the Seventh Circuit has warned that “a court may abuse its disbyetion
not allowing for appropriate discovery before deciding whether to yeatifclass.”
Damasco 662 F.3d at 897. Accordingly, the Court finds that it is premature to rule on

the propriety of class certification at this time.

IIl.  TheMotion to Transfer

While the Plaintiff has adequately stated a claim for a violation of the ICFA
against the Defendants and while this Court has jurisdiction to regatahm, the United
States District Court for the Northern District of Illinois is not the best veaug¢hfs
action. Rather, this case should be transferred to the United States Dwticto€ the
District of Massachusetts where the earlier filgkzdek v. Viboram USA Inc., et allo.
12 C 10513 is pending.

The federal venutransfer provision provides thdfflor the convenience of
parties and witnesses, and in the interest of justice, a district court magrtr@amgsfcivil
action to any other district or division where it might have been brought.” 28 (8S.C.
1404(a). The decision to transfer venue under § 1404(a) requires a weighing of factors
for and against transferCoffey v. Van Dorn Iron Work§,96 F.2d 217, 219 (7tGir.
1986). Several factors must be met for an action to be transferred to another venue: (1)

venue is proper in the transferor district; (2) venue and jurisdiction are proper in the
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transferee district; (3) the transferee district is more convenient for botratties and
witnesses; and (4yansfer would serve the interests of justi@e Grossman v. Smart,
73 F.3d 364 (7tiCir. 1995).

Venue is proper in this District, since it embraces the Circuit Court of Will
County, where the action was originally fileee28 U.S.C. § 1441(a). Venue is also
proper in the District of Massachusetts since that is where the Defendahds &e=28
U.S.C. § 1391. The District of Massachusetts would also have sulgget jurisdiction
over the case on the basis of diversity. The only issue genuinely in dispute isrwhethe
transfer would serve the convenience of the parties and the intefrpssce.

Making this determination requires consideration of relevaitater interest
factors such ag1) the plaintiff's choice of forum; (2) the situs of material events; (3) the
relative ease of access to sources of praof] (4) convenience othe parties and
witnesses. It also requires the consideration of public interestdditter (1) the Court’s
familiarity with the applicable law; (2) the speed at which the case will proceeidlto
and (3) the desirability of resolving controversiegheir locale. See, e.g., Aldridge v.
Forest River, Inc.436 F. Supp. 2d 959, 960 (N.D. lll. 2006). The “interests of justice
pertains to the efficient administration of the court system, and is a distincépacte
component of a § 1404(a) anabl/si Simonia v. Pfizer, IncNo. 10 C 1193, 2011 WL
2110005, at *2 (N.D. lll. May 23, 2011).

Here, the interests of justice factor is determinative and requires trahsfes o
case to the United States District Court for the District of MassachuSetsCoffey796

F. 2d at 220 (holding that decision to transfer venue under 8 1404(a) relies heavily on

19



consideration of the interests of justice, which “may be determinative inieuparcase,
even if the convenience of the parties and witnesses magjtfor a different result)”

In considering the interests of justice, the Court does not consider the merits of
the underlying claim, but rather the public’s interest in conserving scadieiaj
resources by “efficient administration of the coaystem.” Id. a 22021. Indeed,
“[Section] 1404(a) was designed to prevent the situation in which two cases involving
precisely the same issues are simultaneously pending in different Distnits C Aland
v. KempthorneNo. 07 C 4358, 2007 WL 4365340 at *5 (N.D. lll. Dec. 2D07)
(quoting Continental Grain Co. v. FB&85, 364 U.S. 19, 26 (196Q)) The District of
Massachusetts is currently the venue of the Massachdés®its, which is substantially
similar to the instant case. The parties arantd in the Massachusetts and lllinois
Actions are so similar that would be wasteful and duplicative to have two different
courts familiarize themselves with the controversy.

The named plaintiff in the Massachusetts Action purports to represent a
nationwide class of persons who purchased Vibram FiveFingers shoes. The Plamtiff her
purports to represent a subset of that class, namely lllinois consumers who pmlrchase
Vibram FiveFingers shoes. The Defendants are the same in both actions.

The claims mae in both actions are also substantially similar. A court must

consider the substance of a claim over the form when determining whetke@mais

® While the Northern District of lllinois was not the Plaintifffirst choice of forum, havishesto pursue

his action in the state of Illinois. The situs of material events all occirring state of Illinois, including

in this District. Retaining the action in lIllinois would be more convenienttlie Plaintiff than the
Defendants; however, since the primary Defendant is a largeratigpe and not an individual like the
Plaintiff, Defendants are in a much better position to bear the relative gmience than if Plaintiff were
required to litigate in Defendants’ home forum. Finally, levtmost of the records for the case are located
in Massachusetts, they are likely to be stored electronically. Accordinglyctin be easily transported to
lllinois (or anywhere else for that matterHowever, these “convenience” factors do not outweigh the
important judicial economy reasons that welglavily in favor of transfer.
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duplicative. See Serlin v. Arthur Andersen & C8.F.3d 221, 223 (7th Cir. 1993e¢e
alsoRidge Gold Standard Liquors, Inc. v. Joseph E. Seagram & Sons5T2cE. Supp.
1210, 1214 (N.D. 1l1.1983); Jaramillo v. DineEquity, Inc.664 F. Supp. 2d 908, 916
(N.D. Ill. 2009) (stating that “[a] court must consider the substance of a clainthe/e
form when detamining that a claim is duplicative” in assessing whether transfer under §
1404 is appropriate).

The claims in the instant case allege violations ol@#A as well as a breach of
warranty claim. The claims in the Massachusetts action allege violatibriee
Massachusetts and Florida consumer fraud statutes. While the claims are based on
different underlying law, they are substantially similar becahsy have thesame
underlying facts.See, e.g., Sylverne v. Data Search N.Y., B8 WL 4686136 at *2
(N.D. lll. May 28, 2008) (granting leave to file a consolidated class action based on
common, though not identical, facts showing a common question of law or fact).
Specifically, the underlying issue is whether Defendants misrepresémedhealth
benefits that could be obtained by wearing FiveFingers in their marketing dfifRgers.
Indeed, it appears that a large portion of Plaintiff's Complaint is copied glifemth the
complaint filed in the Massachusetts Actiq@ompareCompl.with Doc. 25, Ex. A.)

Moreover, the underlying law is similaiThe section afhe ICFAand the sections
of the Massachusetts and Florida consumer fraud statutes at issue prohgamine
conduct. Compare815 ILCS 505/2 (prohibiting “[u]nfair methods of competitiand
unfair or deceptive acts or practices, including but not limited to the use or engpiby
of any deception fraud, false pretense, false promise, misrepresentation or the

concealment, suppression or omission of any material factt) Mass. Gen. Lawsic
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266 8§ 91 (prohibiting“untrue, deceptive or misleading” statements of fact in “an
advertisement of any sort regarding merchandise, securities, serviceytbmgnso
offered to the public) and Fla. Stat. § 501.202 (prohibiting “unconscionable, dewspti
or unfair acts or practices in the conduct of any trade or commerce).

Allowing discovery and motion practice on these issues to proceed in two
different district courts wouldesult in duplicative document productisndepositions,
and briefing.The irefficiency of having two district courts decide discovery disgute
could be compoundei either paty decides to appeal a decision becamae different
circuit courts would be required to decide the same issues for the same pestafow
these pardél cases to proceed in two different district courts would underrhae
public’s interest in judicial economyTherefore, the Court will transfer this action to the

District of Massachusetts in the interest of saving judicial resotifces.

CONCLUSION

For the reasons set forth above, the Plaintiff's Motion to Remand is denied.
Defendat’'s Motion to Dismiss is denied, in part, and granted in daefendant’s
Motion for Transfer is granted. Venue for this case shall be transferrégae United

States District Court for the District of Massachusetts.

9 The other two factors cited by the Seventh Circuit in determining theéstteof justice” do not strongly
weigh in favor of or against transfer. Given that the MassachussttsAvas filed before the instant
action,that case will likely proceed to trial sooner than the instant case. HqwliggCourt handles its
docket efficiently so this case would proceed expeditiously if it werentain here. The applicable law in
this case is lllinois statutory and common law. The Northern District of lllisaisdoubtedly more
familiar with the application of lllinois law, but federal courts have erpee applying the law of foreign
states.See, e.g., Miller v. SKF USA, Inblp. 10 C 6191, 2010 WL 5463809, at * (N.ID. Dec. 29, 2010)
(stating that “[flederal courts are accustomed to applying the lawbef stiates.”) (internal citations
omitted). As a result, this factor does not so heavily weigh againsfdras to override the important
judicial economy rasons that weigh in favor of transfer.
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ip§infa M. Kendall N
ited States District Court Judge

ern District of Illinois
Date:March 18, 2013
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