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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BRIAN HILL and MELISSAHILL, and ANTHONY
DUGO and TAMMY DUGO, on behalf of themselves
and all others similarly situated, 12 C 7240

Raintiffs, Judge Feinerman

WELLS FARGO BANK, N.A., d/b/a WELLS FARGO
HOME MORTGAGE, and LPS FIELD SERVICES,
INC.,

Defendants.

)
)
)
)
)
)
VS. )
)
)
)
)
)
)

M EMORANDUM _OPINION AND ORDER

In a prior order, the court dismissed parBrian and Melissa Hill's amended complaint
against Defendants Wells Fargo Bank, N.A., aR&IField Services, Inc. Docs. 86-87 (reported
at 946 F. Supp. 2d 817 (N.D. Ill. 2013)). The aded complaint had alleged: (1) violation by
LPS of the Fair Debt Collection Pramgs Act (“FDCPA”), 15 U.S.C. § 1692 seq; (2)
violation of the Illinois Congmer Fraud and Deceptive BusssePractices Act (“ICFA”), 815
ILCS 505/1et seq, (3) common law trespass; and (@yasion of privacy. Doc. 42. The
FDCPA and ICFA claims, unlike the trespass pridacy claims, were brought on behalf of a
putative class. LPS moved to dismiss the FBR@Rd ICFA claims under Federal Rule of Civil
Procedure 12(b)(6); the courtagited the motion as to the FDCPA claim with leave to replead,
but denied the motion as to the ICFA clainthe extent it proceeded on an unfair conduct
theory. The court also granted Defendants’ R2¢) motion to strikeghe amended complaint’s

class allegations.
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The Hills then filed a second amendednpdaint, which adds Anthony and Tammy Dugo
as Plaintiffs and sets forth putative ClasseB8AC, and D and Sub-Classes B and D. Doc. 93.
Plaintiffs later withdrew Sub-@kses B and D. Doc. 129 at 6 n.1. Like the amended complaint,
the second amended complaint alleges (1) vaniaby LPS of the FDCPA, (2) violation of the
ICFA; (3) common law trespass;@) invasion of privacy. The FDCPA claim against LPS is
brought on behalf of Classes A and C, while IGFA claim against LPS and Wells Fargo is
brought on behalf of Classes B and D; the comtaantrespass and invasion of privacy claims
are brought by Plairfts individually. 1bid.

LPS moves under Rule 12(b)(6) to disnilss Hills’ FDCPA claim and under Rule 12(f)
to strike the portions of theesond amended complaint alleging that the form vacancy notice that
LPS posted on the Dugos’ property violatedFRECPA and that LPS violated the ICFA on a
deceptive practices theory. Doc. 102. LPS &dlao moved to strike the second amended
complaint’s class allegations with respect to €4gsA and C. Doc. 108. Wells Fargo, joined by
LPS, Doc. 114, has moved under Rule 12(f) to stlkes allegations related to Classes B and D,
as well as under Rule 12(b)(6) to dismisshmgos’ individual claims against Wells Fargo.
Doc. 105. Defendants’ motions are denied.

Background

In considering the motions to dismiss antkst the court assumes the truth of the second
amended complaint’s factual allegatiptiteough not its legal conclusionSeeMunson v. Gaetfz
673 F.3d 630, 632 (7th Cir. 2012). The court mush abnsider “documents attached to the
[second amended] complaint, documents thatatieal to the [second amended] complaint and
referred to in it, and information that is sultjexproper judicial notice,” along with additional

facts set forth in Plaintiffs’ briefs opposing dissal, so long as those facts “are consistent with



the pleadings.”Geinosky v. City of Chicag675 F.3d 743, 745 n.1 (7th Cir. 2012). The
following facts are set forth as favorablyRtaintiffs as these materials alloBeeGomez v.
Randle 680 F.3d 859, 864 (7th Cir. 2012).

Brian and Melissa Hill, a married coupt®avn a residential pperty in Round Lake
Beach, lllinois. Doc. 93 at 1 4. AnthongchTammy Dugo, also a married couple, own a
residential property in Carol Stream, lllinoil. at § 7. Wells Fargo is the mortgagee and
mortgage servicer on both propertiéd. at 1 10-11.

In 2001, the Hills took out a $76,599 mortgdggn on their property and, for several
years, made their mortgage payments on schedllat Y 52-53. After Brian lost his job as a
carpenter and the family savings were depleted, the Hills missed their October 2009 payment.
Id. at 7 54-55. When Brian called to requedstaa modification and corderation for different
work-out options, Wells Fargo gattee Hills a six-month moratoriunid. at 1 56-58. At the
end of the six-month period, however, Wells Fasgot the Hills a letter demanding payment in
full of the prior six months of deferred paymeats] threatening foreclosure if they did not pay.
Id. at 1 60.

Wells Fargo commenced a foreclosure actigainst the Hills ithe Circuit Court of
Lake County, lllinois, on June 7, 2010@. at § 61. At the initial atus hearing on September 17,
2010, the Hills informed the state court and WEHsgo that they intended to keep their home
and hoped to resolve the mattéd. at § 65. In the meantim@/ells Fargo retained LPS, a
provider of “comprehensive presation services,” including the securing and winterization of
properties, to act as its agevith respect to the mortgagéd. at 7 13-14.

LPS “inspect[s], report[s], and performfgjoperty preservation and REO [real estate

owned] services on mortgaged properti@s’mortgage companies like Wells Fardd. at | 25.



According to the “General Default Timeline” irPIS’s training manual, the first step that LPS
takes once it is notified that a resident hagéatb timely pay his mortgage is to inspect the
property and report on its occuparstgitus and property conditioid. at § 31. LPS also
physically affixes the following removable $ter to a glass surfac# the property:
NOTICE

LPS Field Services, Inc., inspected thisperty and found it to be vacant or

abandoned. The mortgage holder hasripht and duty to protect this

property. Accordingly, it is likely that the mortgage holder will have the

property secured and/or winteed within the next few days.

Therefore, if this property is NOVACANT, please call the number below
immediately [the posting giwelLPS’s telephone number].

Id. at 1 32-33. In addition, LPS mails thisnfoletter asking the resident to confirm the
occupancy status of the propertpear Resident: We have been requested to contact you by the
above company in order to verify that the propattthis address is occupied. Please inform us
of the property occupancy statusdhecking the appropriate box belowd. at { 36.

LPS’s training manual states that inspectiatiscontinue unless the “[lJoan status
changes” or the “[p]roperty [is] &htified [as] First Time Vacant.Id. at  38. The manual
outlines methods by which agents can gain e@ntoya home and warns of the risks associated
with entering a home withotdihe owner’s permissiond. at 11 40-43. At the same time, the
manual emphasizes the necessityaccess[ing]” a property, notg that “[i]f property is not
accessed],] there is no way to make a businasside,” and that “Access Denied provides no
revenue.”ld. at 40-42. Upon entering a home, L&g&nts are required to catalog and
photograph the personal possessions withdnat  44. If the property is deemed “First Time
Vacant,” the manual instructs agents to penfépreservation work,” which involves changing
the locks, removing personal prefyefrom the home, and performing winterization services like

shutting off water and plumbindd. at 1 38, 46.



On or about November 1, 2010, Brian discouddtet his home had been broken infd.
at  66. LPS agents retained by Wellsgéanad entered the Hills’ property, removed and
replaced the deadbolt and door kmwbthe exterior door, drainedetinot water tank by drilling a
hole, opened faucets to drain the water linest sff the main gas valve, and dumped antifreeze
into the toilet.Id. at  67. The agents had also rifled through the Hills’ personal effects, and the
Hills noticed that some of their possessions,udiclg tools that Brian used in his work as a
carpenter, were missindd. at § 68. Brian filed a policepert, an insurance claim, and a
complaint with the Attorney General of llliroalleging that Wells Fargo’s agents had broken
into his home while he was ktlefending the foreclosure actiofd. at {1 69-71. At a status
hearing in the foreclosure case on Decemifde2010, the judge, afterihg advised of the
break-in, stated that nothing hmdnspired in the case that would have given Wells Fargo any
right to enter the Hills’ homeld. at  73.

In the following months, LPS agents visited the Hills’ property many times and posted
form notices on their home, including the vacancy sticker quoted alehvat § 75. LPS also
mailed letters requesting the occupancy status of the Hills’ residé&hcat. § 85. Both Brian
and the police advised LPS that the home mesabandoned on numeraoscasions, including
on or about December 16, 2010, January 5, 2Mryary 17, 2011, February 5, 2011, February
16, 2011, February 24, 2011, March 16, 2011,ilApr2011, April 18, 2011, April 29, 2011,

May 16, 2011, May 24, 2011, May 29, 2011, June 16, 2011, July 8, 2011, July 18, 2011, August

5, 2011, August 16, 2011, September 6, 2011, December 19, 2011, January 13, 2012, January 19,
2012, February 9, 2012, February 16, 2012, M&,c2012, March 16, 2012, and April 16, 2012.

Ibid. LPS’s reports from inspections of tHéls’ property acknowledged that the Hills had

posted “no trespassing” signs outside their hontethat the Hills’ neighbors had seen the Hills



on their property.ld. at { 88. LPS’s work orders camfied that the Hills’ residence was
occupied on or about June 16, 2010, July 16, 2010, August 16, 2010, September 16, 2010,
November 16, 2010, April 29, 2011, July 18, 2011, November 16, 2011, December 19, 2011,
January 19, 2012, February 16, 2012, and March 16, 2012t Y 87.

On or about September 7, 2011, Brian regdrhome to find that LPS agents had
changed the locks on the ggeadoor and tampered wittis personal effectdd. at {1 79-80, 82.
On or about September 23, 2011, LPS agents ehtieeeHills’ home by raching a secure door
and took pictures of the homaad inventoried its contents$d. at § 83. LPS agents
unsuccessfully attempted to use a key teretine Hills’ home on or about June 18, 2012, and
again on or about May 16, 201R. at [ 90-91. As of theate of the second amended
complaint, LPS has continuously sagents to “case” thHills’ home. Id. at § 93.

Like the Hills, the Dugos had fallen behiod their mortgage payments, and Wells Fargo
retained LPS as its agent with respect to their propédltyat § 94. The Dugos were in the
process of negotiating a deed in lieu of foreatesvith Wells Fargo and had been granted time
to remain in the home and to begin moving out their belongiltgsat  172. On or about May
21, 2012, the Dugos’ son discovered that theddoktheir front door had been changed,
preventing them from entering their homd. at §{ 95-96. The Dugos gained entry after hiring
a locksmith, only to discover that the kitchen eow screen had been removed and that their hot
water tank valve had been turned off, causiaage that damaged the adjacent floor tite.at
19 97-99. The Dugos called the police to reporbtieak-in, and the officer dispatched to their
home confirmed that “a representative frorPf] was at the [Dugos’] house on 5/15/12” and

that “[the LPS] representative dithange the door harel and locks.”ld. at 7 101-02.



Some time later, the Dugos’ son noticedtate van on the Dugosiriveway with two
men sitting inside taking pictures of the honh@. at J 100. On or about May 25, 2012, LPS
placed a form vacancy notice on the front of thegy@s’ home, which was identical to that placed
on the Hills’ property.Id. at § 103. Wells Fargo held the Dugos responsible for the costs of
LPS’s inspections and billed them $15 per awfon over a period of months between 2005 and
2010. Id. at 7 107.
Discussion
As noted above, LPS has moved to dssithe Hills’ FDCPA claim, strike certain
portions of Plaintiffs’ individual @ims, and to strike class allegas with respect to Classes A
and C. Both Wells Fargo and LPS have mawedismiss the Dugos’ individual claims, as well
as to strike class allegations with respec@i@msses B and D. Defendants have not challenged
the second amended complaint’s trespass and privacy claims.
l. LPS’s Motion To Dismiss And Strike Pations Of Plaintiffs’ Individual Claims
A. LPS’s Motion To Dismiss The Hills’ FDCPA Claim
The second amended complaint attemptgptead the Hills’ FDCPA claim, which the
court dismissed without prejua# in its prior opinion. 946 F. Supp. 2d at 821-25. The pertinent
FDCPA provision, 15 U.S.G8 1692f(6), states:
§ 1692f. Unfair practices
A debt collector may not use unfair on unconscionable means to collect or attempt to

collect any debt. Without limiting the geral application of the foregoing, the
following conduct is a violadn of this section:

* % %

(6) Taking or threatening to talkey nonjudicial action to effect
dispossession or disablement of property if—



(A) there is no present right pmssession of the property claimed
as collateral through an enforceable security interest;

(B) there is no present intentiontetke possession of the property;
or

(C) the property is exempt by law from such dispossession or
disablement.

15 U.S.C. 8§ 1692f(6). As with the first motibmdismiss, LPS’s argument turns on whether it
took or threatened to take “angnjudicial action to effect dispossession or disablement” of the
Hills’ property within the FDCR’s one-year limitations periodSeel5 U.S.C. § 1692k(d) (“An
action to enforce any liability eated by this subchapter may be brought ... within one year from
the date on which the violation occursRandolph v. IMBS, Inc368 F.3d 726, 731 (7th Cir.
2004) (same). Because the Hills filed thig sn September 11, 2012, the court may consider
only LPS’s alleged actions after September 11, 2011.

LPS argues that the Hills’ FDCPA claim shoalghin be dismissed becs, “[ijnstead of
presenting allegations about ‘new’ and/or addiioconduct that occurregiring the limitations
period, the Hills have in large part simplyaearacterized the same conduct that the Court
already determined did not vadk the FDCPA.” Doc. 103 at®- The court’s order dismissing
the amended complaint’'s FDCPA claim provides seagy context for this argument; it held that
“the few acts alleged [in the amended complaint] to have occurred after September 11, 2011 ...
do not suffice to state an FDBRIlaim.” 946 F. Supp. 2d at 822.

First, the amended complaint alleged thaiSeptember 23, 2011, “Wells Fargo’s agents
[presumably persons affiliated with LPS] entetieel Hills’ home ... without the [state] court’s
or the Hills’ permission.” Doc. 42 at  34. 3as the court pointed out, “there [was] no
allegation that the LPS agermlisli anything to prevent the Hsllfrom possessing their home or

that the Hills had any difficulty doing so aftithe September 23 entry, and nor [was] there any



allegation that LPS did anytig to disable the home.” 946 F. Supp. 2d at 822-23. The court
rejected the Hills’ assertion thgtijnauthorized entry into a closed or locked space is sufficient
to allege an FDCPA violationDoc. 59 at 7, as “the Hilldo not and could not explain how
breaking into a home constitutes a threat to laexr possession of or disable it.” 946 F. Supp.
2d at 823. Second, the amended complaint allegedfklls Fargo “instructed LPS to continue
performing ‘vacant property svcs’ on the Hills’ home” around October 18, 2011. Doc. 42 at
1 35. The court ruled thétis allegation did natise to a FDCPA violadn because nowhere did
the amended complaint allege “what, if angthiLPS did in response the instruction Wells
Fargo gave.” 946 F. Supp. 2d at 823. Thtiné, court rejected the amended complaint’s
allegation that LPS agents’ trespassing numerous times on the Hills’ property, including in June,
August, and November of 2012, constituted a FR@®lation, reasoning that, “[a]s explained
above, even an unauthorized entry into thesHilbuse is not, withouhore, a dispossession or
disablement or a threat tlispossess or disablelbid. Fourth, the amended complaint alleged
that LPS mailed the Hills several letters imgug whether their property was occupied and
affixed the above-quoted vacancy notice to theidersie. Doc. 42 at { 37; Doc 42-3 at 2. With
respect to the occupancy letigthe court held that “[détter inquiring wiether anyone is
currently in possession of a homwathout more, does not come close to a threat to dispossess
the possessor.” 946 F. Supp. 2d at 823. Aralldressing the vacancy notice, the court noted
that while the Hills referred “only to the first tife two paragraphs” afie notice, “[tlhe second
paragraph undercuts the Hills’ submission #ratunsophisticated consumer’ could read the
posting as a threat to disposstsamn of their property, for it eXipitly states that the author

[LPS] believes that the property is vacant and méaast on that beliefut that if the property

is not vacant, the possessor should inform the author of that fdcht 823-24. The court



added that “[n]o one could reasonably read théipgp$o suggest that if the author is informed
that the property is not vacant, he still woattempt to kick out thewner,” and thus “[n]o
person ‘capable of making basic ... inferenaasild read the posting tbreaten dispossession
or disablement.”ld. at 824 (second alteration in original\ccordingly, the court concluded that
“none of the alleged acts occurring withie limitations periodiolate 8 1692f(6).” Ibid.

Contrary to LPS’s submission, the sed amended complaint does not “simply re-
characterize[] the same conduct that the Couetdly determined did netolate the FDCPA.”
Doc. 103 at 7. True, some of the second anedmplaint’s allegations are unchanged or only
slightly modified. Specifically, the second anded complaint re-alleges that LPS mailed
occupancy letters and postedacancy notice on the Hills’ nee containing the same language
described above; adds that during the LP&htgj unauthorized entry into the home around
September 23, 2011, LPS agents breached aesdoar and took pictures of the home and
inventoried its contents; andadlorates on the “numerous times [that LPS agents trespassed] on
the Hills’ property” by specifying thain May 16, 2012 and June 18, 2012, LPS agents
unsuccessfully tried tenter the Hills’ home using a key. Doc. 93 at 1 75, 83, 85, 90-91. But
the second amended complaint goes further heges that “in response to LPS’s vacancy
postings and mailed letters requesting occupatatus, Brian Hill or the police advised
Defendants that the home was in fact occupaedthe following dates within the limitations
period: December 19, 2011, January 13, 20Iaky 19, 2012, February 9, 2012, February 16,
2012, March 9, 2012, March 16, 2012, and April2@&12. Doc. 93 at  85. Moreover, the
second amended complaint alleges that “LPS’s own work orders confirm the Hills were
occupying the property” within the limiians period on November 16, 2011, December 19,

2011, January 19, 2012, February 16, 2012, and March 16, 2012, and that “LPS’s regular

10



inspections [reports] routinely acknowledged it Hills had posted ‘no trespassing’ signs on
their home, and that the Hills’ neighlsdnad seen them at the propertid. at 9 87-88.

LPS argues that “the Hills’ allegatiorslating to their statements to [LPS] are
insufficient to state an FDCPA claim.” Dd03 at 10 (capitalization normalized). This
argument fails to consider the second amendatptznt’s allegations as a whole. Notably,
despite (allegedly) being aware that the Hibksl routinely reported that their home was not
abandoned and that they were in factupggng their home as late as April 16, 2012, LPS
(allegedly) nonetheless attemght® enter the property justeeks later on May 16, 2012 and
again on June 18, 2012. This behavior callsgutestion the sincerity dhe vacancy notice,
which at least on its face conveys the mestagtel PS would not attempt to “secure[] and/or
winterize[]” the property—whichvould dispossess or threaterdispossess the owner—if it is
informed that the property is occupied. Irsttegard, the Hills asgehat “LPS posted the
notice as one step in a systematic cagipdesigned to effecttedispossession, amdt to
actually learn whether the home is vacanboc. 130 at 12 (emphasis added). Viewing the
second amended complaint’s allegations cumulatively and in the light most favorable to the
Hills, the court concludes that the Hills, who repeatedly informed LPS that their home was
occupied and yet still faced break-in attemptsehalausibly alleged that the assurance provided
by LPS’s vacancy notice was insincere and thatepeatedly posting the vacancy notices and
sending a blizzard of letters despite knowinat tine home was occupielLPS was threatening
to dispossess them of their property. Acaagty, LPS’s motion to dimiss the Hills’ FDCPA
claim is denied.

In urging the opposite resultPS argues that its actions eeequired by the following

regulation promulgated by the DepartmenHoiusing and Urban Development (“HUD”):

11



The mortgagee, upon learning that a propsubject to a mortgage insured
under this part is vacant or abandoned)ldie responsible for the inspection
of such property at least monthly, if tloan thereon is in default. When a
mortgage is in default and a payment &woer is not received within 45 days of
the due dateand efforts to reach the mortgagy telephone within that
period have been unsuccessthe mortgagee shall lbesponsible for a visual
inspection of the security propertydetermine whether the property is
vacant. The mortgagee shall take ozeble action to protect and preserve
such security property when it is detémad or should have been determined
to be vacant or abandoned untildgtsnveyance to the Secretaifysuch action
does not constitute an illegal trespass

* * %

The mortgagee shall be responsible fandge to or destruction of security

properties on which the loans anedefault and which propertiese vacant

or abandonedwhen such damage or destrac is due to the mortgagee’s

failure to take reasonable actionimgpect, protect and preserve such

properties ....
24 C.F.R. 88 203.377, 203.378(c) (emphases addee)l at Doc. 142 at 3-4). The Hills
respond that this regulation cannot justify L&&ttions because it conditioned LPS’s obligation
to protect and preserve a property on the property’s being “wvacabandoned,” and the second
amended complaint pleads that LPS knew the Hills’ property was not vacant or abandoned. The
Hills are right; although the regulation requirdd3.to protect and preserve the Hills’ property
once it is deemed vacant or abandoned, the réguleannot justify LPS’s attempts to protect
and preserve the Hills’ property while it is still occupied.

LPS next argues that the Hills cannaitsta FDCPA claim because this “court has

already ruledthat the ‘vacancy’ notice allegedly ped by [LPS] on the Hills’ property cannot
support a claim under the FDCPA.” Dde?2 at 5 (capitalization normalized;, at 7-8. While

the court did hold that the language of the vagarotice, standing aloneould not reasonably

be read to threaten dispossessir disablement, the court didt have occasion to consider

12



whether the totality of LPS’s actions, including ttepeated posting of the vacancy notice in the
face of its knowledge that the propewsis occupied, states an FDCPA claim.

Finally, LPS contends that unlike the Dugabp allege that they were locked out of
their property within tk relevant limitations period, étHills cannot state a FDCPA claim
because they “have not alleged that they waable to access theirgperty as a result of
[LPS’s] actions.” Doc. 142 at 11. iBhcontention overlooks the fact thattual dispossession of
property is but one way to statéBCPA claim. Another way is tibhreatento dispossess the
Hills of their propertyseel5 U.S.C. 8§ 1692f(6) (“[t]laking or thatening to take any nonjudicial
action to effect dispossession ... of propertgid the second amended complaint plausibly
alleges such a threat.

B. LPS’s Motion To Strike Allegations From The Dugos’ FDCPA Claim
Relating To LPS’s Vacancy Notice

Under Rule 12(f), a district court hagtdiscretion to “strike from a pleading an
insufficient defense or any redundant, immatenmpertinent, or scandalous matter.” Fed. R.
Civ. P. 12(f);see Delta Consulting Grp., Inc. v. R. Randle Constr., 5®1 F.3d 1133, 1141
(7th Cir. 2009). “Allegations may be strickas scandalous if the matter bears no possible
relation to the controversy or may sauhe objecting party prejudiceTalbot v. Robert
Matthews Distrib. CQ.961 F.2d 654, 664 (7th Cir. 1992). LPS asks the court to “strike the
allegations in the Dugos’ FDCPA claim againsPfi] to the extent thegllege that [LPS]
violated Section 1692f(6) of the FDCPA by pagtnotices on their home,” arguing that “[f]or
the same reasons the Hills’ individual clainséd on the vacancy notices should be dismissed,
the Dugos also may not support their claim agiLPS] under Sectiobh692f(6) of the FDCPA
by alleging that [LPS’s] vacancy notices threatetwedr actually dispossessed them from their

property or disabled it.” Doc. 103 at 11. Thoeid is not confused and prejudice will not result

13



from denying the motion to strike, as the g#léons concerning LPS’s vacancy notice are
relevant to whether LPS’s actions, takes a whole, stata FDCPA claim.

C. LPS’s Motion To Strike Allegations That LPS Engaged In Deceptive
Practices In Violation Of The ICFA

LPS next asks the court to “strike all gli¢ions in the second amended complaint that
assert that [LPS] engaged in deceptive conduct in violation of the ICFA by posting vacancy
notices on their homes.d. at 13. LPS argues that this isassary because the court has ruled
that the language of the vacancy postingmditisupport a deceptive practices claim under the
ICFA. Ibid. At this stage in the proceedings, the toleclines to strike allegations that the
vacancy notices are deceptive because those allegations might possibly have relevance to the
FDCPA claim. Should this case proceed to a {tia}, the court willbe careful to limit
Plaintiffs’ ICFA claims toan unfair conduct theory.

I. Defendants’ Motion To Dismiss The Dugos’ Individual Claims

Defendants move to dismiss the Dugos’ ICEA&spass, and invasi of privacy claims,
arguing that the Dugos releasédge claims when they executeBeed in Lieu of Foreclosure
Agreement on September 7, 2012. Doc. 107 at 26. A copy of the Deed in Lieu is attached to
Defendants’ motion to dismiss, Doc. 107-1 atl@it, not to the second amended complaint. The
court will consider the Deed ineu because it is referencedtive second amended complaint,
Doc. 93 at 172, and central to the Dugos’ cland also because it is a publicly recorded
document subject to judicial notic&ee Pugh v. Tribune C&21 F.3d 686, 691 n.2 (7th Cir.
2008) (“We may take judicial notice of documemishe public record ... without converting a
motion to dismiss into a main for summary judgment.”Rosenblum v. Travelbyus.com [.td.

299 F.3d 657, 661 (7th Cir. 2002) (holding that thert may consider “documents attached to a

motion to dismiss ... [as] part of the pleadingghidy are referred to in the plaintiff's complaint

14



and are central to his claim”) (interrgqulotation marks omittedglterations omitted}dardaway
v. CIT Grp./Consumer Fin. Inc836 F. Supp. 2d 677, 686 (N.D. R011) (taking judicial notice
of “documents available to the public vieet@ook County Recorder of Deeds website”).

The Deed in Lieu states in relevant part:

WARRANTY DEED IN LIEU OF FORECLOSURE

KNOW ALL MEN BY THESE PRESENTS, that

ANTHONY F. DUGO, JR. AND TAMMY L. DUGO, HUSBAND
AND WIFE

the GRANTORS herein, for the consrdtion of One Dollar ($1.00), and
other good and valuable considévat receipt of which is hereby
acknowledged, does give, grant, kg sell, warrant and convey untoS.
Bank National Association, as Trusteesuccessor-in interest to Bank of
America, N.A., as Trustee, successor to Lasalle Bank, N.A., as Trustee for
Structured Asset Securities Cgporation Mortgage Pass-Through
Certificates, Series 2005-WF1the GRANTEE, his successors and assigns,
all of the following described premissguated in the County of DU PAGE,
State of lllinois ...

TO HAVE AND TO HOLD the above graed and bargained premises with

the appurtenances thereuntodmging, unto the said GRANTEE, his

successors and assigns forevere $aid GRANTORS do covenant for
themselves, their heirs, executors asdigns, that at the signing of these
presents, they are well seized of the above described premises as a good and
indefeasible estate ieé simple, and have good rightbargain and sell the

same in the manner and form as above written; and that the same are free and
clear from all encumbrances whatsoever, and that they and their heirs,
executors, and assigns will warrant and defend said premises, with the
appurtenances thereunto belonging, waiol GRANTEE, his successors and
assigns, against al lawful atas and demands whatsoev&aid GRANTORS
hereby releases and waives all rightsder and by virtue of the Homestead
Exemption laws of the State ofrltis and any other State Law which may

apply.
Doc. 107-1 at 61 (italics added). Focusing on teedantence, particularly the phrase “releases

and waives all rights under ... any other States which may apply,” Wells Fargo argues that

15



“because the Dugos knew of the alleged entithé¢oDugo Property at the time they executed the
Deed in Lieu, and because thadas released ‘all rights’ undemastate law that may apply, all
of the Dugos’ claims relating to the Dugo Propeainst Wells Fargo ... are barred.” Doc. 107
at 28. Plaintiffs respond that “Wells reading the last sentencetlo¢ deed in isolation, which is
improper,” and that “[clonstrued as a wholes teed only purports tearrant that the Dugos

own and are releasing tihémterest in the property describedthe deed, to ensure they are
conveying good title to thgrantee.” Doc. 129 at 9.

Plaintiffs are right. The Deed in Lieuascontractual release whose interpretation is
governed by lllinois law.See Fleming v. U.S. Postal Serv. AMF O'H&@ F.3d 259, 262 (7th
Cir. 1994);Farm Credit Bank of St. Louis v. Whitlo&d81 N.E.2d 664, 667 (Ill. 1991). “Thus,
the rights of the parties are limited to the teempressed in the agreement and a release will not
be construed to release claims not within theeamptation of the partiesThe intention of the
parties controls the scope and effect of the releaskthis intent is deerned from the release’s
express language as well as theuwinstances surrounding the agreemehbberg v. Hallwood
Realty Partners, L.R753 N.E.2d 1020, 1024-25 (lll. App. 2001) (citation omittseg also
River East Plaza, L.L.C. v. Variable Annuity Life Ins.,@88 F.3d 718, 725 (7th Cir. 2007).

The Deed in Lieu’s terms malkdear that its purpose isrfthe Dugos to “give, grant,
bargain, sell, warrant and conveyieir Carol Stream property td.S. Bank and its successors
and assigns, with the guarantee that the prpjieffree and clear from all encumbrances
whatsoever” such that the grantee has “good tmbargain and sell” the property. Doc. 107-1
at 61. Plaintiffs describe as follows the evdagling up to the Dedd Lieu’s execution on
September 7, 2012:

[A]fter Wells filed the foreclosuraction on behalf of the securitization
trust that owned the Dugos’ [mortgadeqn, the Dugos filed a lawsuit against
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Wells arising from certain actionstd@ok in connection with servicing their
loan. Eventually, the Dugos and Wellseed to settle botlawsuits together.

Under the Settlement [agreemegffective March 22, 2012], Wells

agreed to resolve the Dugos’ lawtsoy giving them a sum of money and

other relief, and the Dugos agreedédsolve Wells’ foreclosure action by

taking one of two actions: (a) executingeed in lieu of foreclosure, or (b)

entering into a consent judgent of foreclosure. The Settlement gave Wells

the right to choose atlater date which action the Dugos would take.
Doc. 129 at 11. The alleged break-in and lockefuhe Dugos’ property by LPS agents in May
2012 occurred two months afteetBettlement, prior to the sigiy of the Deed in Lieu.

Given both its express language and theuonstances surrounding its execution, the

Deed in Lieu simply required the Dugos to sfam to the mortgagor good title to their Carol
Stream property in exchange for a releasteif obligations under #ir mortgage loanSee
Midland Life Ins. Co. v. Regent Partners | Gen. P'shi@§97 WL 361491, at *3-4 (N.D. Ill. June
20, 1997) (explaining that the lllinois Mortgagereclosure Law (“IMFL"), 735 ILCS 5/15-
1401, provides that “[aJcceptanceatieed in lieu of foreclosershall relieve from personal
liability all persons who may osvpayment or the performance of other obligations secured by
the mortgage,” and noting that “[tlhe premiséine deeds in lieu of foreclosure is to allow a
borrower to transfer title to the lender in exaba for a release of his or her obligations under
the note and mortgage”) (inteal quotation marks omitted). Given this backdrop, the last
sentence of the Deed in Lieu, which states timatDugos “hereby release[] and waive[] all rights
under and by virtue of the Homestead Exemptiorslaf the State of llfiois and any other State
Law which may apply,” evidences only the Dugirgént to relinquistihe entirety of their
ownership rights in the property—rights thatPdaintiffs point out, may have been provided by

“the homestead exemption or ‘other State laugch as the lllinois dorce statute, lllinois

probate act, or lllinois Rights of Miaed Persons Act.” Doc. 129 @t That is theextent of the
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rights that were waived. The Deed in Liéoes not extend beyond the waiver of property
ownership rights to include wanj their right to challenge undthe FDCPA, the ICFA, or the
common law the actions that LPS agentsk to secure their property in May 2012.
lll.  Defendants’ Motions to Strike Class Allegations
A. LPS’s Motion To Strike Classes A and C
LPS asks the court to strike the secondraded complaint’s allegations related to Class
C, which “seeks actual and statutory damagesitdations of the FDCPA against Defendant
LPS for unlawful entry into lllinois homes.” Do83 at p. 32 (capitalization normalized). Class
C is defined as:
all State of lllinois property owners wha) in the one year period prior to the
filing of this action; b) LPS enterdteir property (as reflected in LPS’s
and/or Wells Fargo’s property inspextirecords and/or property inspection
billing records), to photograph and inventory personaperty, trash out,
rekey, lock-out, secure, and/or to vérize the propertyand c) there was no
court order granting the mortgagee tlghtito interfere with the homeowners’
exclusive use and enjownt of the properties.
Id. at  117.
To be certified, a proposed class must sattsé four requirementsf Rule 23(a): “(1)
the class is so numerous thahper of all members is impractible; (2) there are questions of
law or fact common to the class; (3) the claomslefenses of the representative parties are
typical of the claims or defenses of the clasg] (4) the representative parties will fairly and
adequately protect the interestdlué class.” Fed. R. Civ. P. 23(df.Rule 23(a) is satisfied, the
proposed class must then fall wittone of the three ¢egories in Rule 23(b), which the Seventh
Circuit has described as: “(1) a mandatory claism¢either because of the risk of incompatible

standards for the party opposing ttlass or because of the riblt the class adjudication would,

as a practical matter, eithesgbse of the claims of non-padier substantially impair their
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interests), (2) an action seeking final injunctiveleclaratory relief, or (3) a case in which the
common questions predominate and class treatment is sup&pmario v. Boeing C0633 F.3d
574, 583 (7th Cir. 2011). The only route to class certification that Plaintiffs invoke for Class C is
Rule 23(b)(3). Doc. 93 at 1 128. Finally, thasd must be “identifiable as a class,” meaning
that the “class definitions must be defirgi@ough that the class cha ascertained.Oshana v.
Coca-Cola Cq.472 F.3d 506, 513 (7th Cir. 2006). LPS argues that the allegations related to
Class C should be stricken because Plaintéfsnot satisfy the commonality, typicality, and
adequacy requirements under Rule 23(a)(2)tf#e predominance requirement under Rule
23(b)(3), and the ascertainability requirement. Doc. 109 at 6-12.
1. Rule 23(a)(2): Commonality

“Commonality requires the plaintiff to demstrate that the class members have suffered
the same injury” and that “[t]heir claims depend upon a common contention ... of such a
nature that it is capable of classwide resoluti-which means that deteimation of its truth or
falsity will resolve an issue that is central to #adidity of each one of the claims in one stroke.”
Wal-Mart Stores, Inc. v. Duke$31 S. Ct. 2541, 2551 (2011) (internal quotation marks omitted).
“[FJor purposes of Rule 23(a)(2) even a single common question willldo&t 2556 (internal
guotation marks and alterations omitted). “Rz®¢a)(2) does not demand that every member of
the class have an identical claim,” and sategree of factual variation will not defeat
commonality provided that common questigreding common answers can be identified.
Spang 633 F.3d at 58%ee also Rosario v. Livaditi863 F.2d 1013, 1017-18 (7th Cir. 1992).

The second amended complaint allegestti@tjuestion common to proposed Class C is
“whether [LPS’s] practices of entering homphptographing and invemying their contents,

trashing out, rekeying, securing,ddor winterizing homes withowt hearing or court order
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authorizing such practices violatde FDCPA.” Doc. 93 at 1 125(bWhile it is true that there
may be factual variation betweelass members concerning whimfthese “practices” apply to
them, these variations do not necessarilgaietommonality on the pleadings. The court can
envision multiple groupings of these practices twatld state an FDCPA claim, consisting of as
many as all of them to as few as just one practice, such as rekeying a home.

LPS argues that no commonality exists wheeeslis a “lack of common issues between
even the Hills’ individual claim and the Dugasdividual claim...[,] much less the claims of
each putative member of Class C.” Doc. 109 at 7. LPS explains that “[t]he Hills[], for example,
doallege that [LPS] ‘entered’ their home anddk pictures of the hoenand inventoried its
contents’ ..., butlo notallege that [LPS] ‘trashed out,keyed, secured or winterized’ their
home” within the relevant limitatiaperiod; by contrast, “[t{jhe Dugad® allege that [LPS]
changed the locks on their front door and turo#dhe water valve on their hot water tank ...,
butdo notallege that [LPS] photographed or imteried the contents of their homeBid. “The
difference between these allegations is materid&3 contends, “because the Hills’ allegations
do not support a claim under Section 1692f(6hid. This is incorrect, as the court held above
that the Hills have stated an FDCPA claim om blases of LPS agents’ various actions. At the
pleading stage, the court cannot foreclose ttssipdity that a commonuestion (whether LPS’s
involvement in one or more of the aforementidpeactices violates the FDCPA) could yield a
common answer (“yes” or “no”), even grantisgme factual variation among the putative class
members. The issue is likely to be crystalisadhe more complete record that will be present

when Plaintiffs move fioclass certification.
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2. Rule 23(a)(3): Typicality

The typicality requirement “directs the dist court to focus on whether the named
representatives’ claims have the same essentiaddeaistics as the clained the class at large.”
Retired Chi. Police Ass;iv F.3d at 597 (internal quotation rke omitted). A “plaintiff's claim
is typical if it arises from the same event aagirce or course of conduct that gives rise to the
claims of other class members and his ordtems are based on the same legal theoDe’La
Fuente v. Stokely-Van Camp, In€13 F.2d 225, 232 (7th Cir. 1983) (internal quotation marks
omitted).

LPS argues that “[tlhe proposed definitiom @lass C ... fails to satisfy Rule 23(a)(3)
because it includes borrowers who do not possgsslaim at all,” in reference to the Hills,
“whose property was merely photographed aneémioried—actions thato not even suggest
dispossession or disablement of property.” O at 12. This argument fails because, as held
above, the Hills state an FDCRAIm by alleging that their home was broken into and its
contents photographed and invagd even though LPS knew théiome was still occupied.

The Hills’ and Dugos’ FDCPA claims aeisrom a combination of the following
“practices” by LPS: “entering homes, photograyghand inventorying thecontents, trashing
out, rekeying, securing, and/ormterizing homes without a heag or court order authorizing
such practices violates the FDCPA.” Doc. 9% 425(b). The Hills allege that LPS agents
entered their home and photograglaad inventoried its contentgth the knowledge that the
home was occupied, while the Dugos allege lti& agents rekeyed their front door and turned
off their hot water valve. Because there iglykto be overlap between those claims and the
claims of the class at large, the court cannéihilizely hold on the pleadings that the typicality

requirement cannot possibly be met.
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3. Rule 23(a)(4): Adequacy

The Rule 23(a)(4) adequacy ingufconsists of two parts: {Xhe adequacy of the named
plaintiffs as representatives thfe proposed class’s myriad members, with their differing and
separate interests, and {Be adequacy of theqgosed class counselGomez v. St. Vincent
Health, Inc, 649 F.3d 583, 592 (7th Cir. 2011). LPS chadles only the adequacy of the Hills
and the Dugos as representatives of Class C.mfedalaintiff is inadequate if his interests are
“antagonistic or conflicting” with tbse of the absent class memb&wssariq 963 F.2d at 1018,
or if he is subject to a defense apiplicable to the class as a whaee CE Design Ltd. v. King
Architectural Metals, In¢.637 F.3d 721, 726 (7th Cir. 201Randall v. Rolls-Royce Cor®37
F.3d 818, 824 (7th Cir. 2011).

LPS’s sole argument is that Plaintiffs “canadequately represethte putative members
[of] Class C because the focustleé litigation will be on defensesatare unique to each of their
individual claims.” Doc. 109 &t3. It notes that “a ‘major fosuof this lawsuit has already
been centered on defenses that are unigthetblills and Dugos,” citing its motion seeking
dismissal of the Hills’ FDCPA claim and compagiit to its motion to stkie certain allegations
from the Dugos’ FDCPA claim. Doc. 143 &.1But LPS does not provide any elaboration on
how Plaintiffs’ arguments opposing the motion to dgshor strike constitute “unique” defenses
that could become the focus of a class lawsuit.

4. Rule 23(b)(3): Predominance and Superiority

Rule 23(b)(3) requires that “the questiaidaw or fact common to class members
predominate over any questions affecting ontiidual members, and that a class action is
superior to other available methods for fairlgagificiently adjudicating the controversy.” Fed.

R. Civ. P. 23(b)(3). As th8eventh Circuit has explained:
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Rule 23(b)(3)’s predominance requirent is satisfied when common

questions represent a significant aspé@ case and ... can be resolved for all

members of a class in a singlewigation. Or, to put it another way,

common questions can predominata dommon nucleus of operative facts

and issues underlies the claims broughthe proposed class. If, to make a

prima facie showing on a given questj the members of a proposed class

will need to present evidence that vafi@n member to member, then it is an

individual question. If the sameidence will suffice for each member to

make a prima facie showing, then &demmes a common question. Individual

questions need not be absent. The@&Rule 23(b)(3) itself contemplates

that such individual questions will Ipgesent. The rule requires only that

those questions not predominate a¥er common questions affecting the

class as a whole.
Messner v. Northshore Univ. HealthSysté&®9 F.3d 802, 815 (7th Cir. 2012) (citations,
brackets, and internal quotation marks omitté@)nalysis of predominance under Rule 23(b)(3)
‘begins, of course, with the elememtsthe underlying cause of action.Ibid. (quotingErica P.
John Fund, Inc. v. Halliburton Cp131 S. Ct. 2179, 2184 (2011)). An FDCPA violation under
8 1692f(6) occurs where the debt collector (LRKEs or threatens take “any nonjudicial
action to effect dispossession or disablemengroperty within the one-year limitations period.
15 U.S.C. § 1692f(6).

Again, the second amended complaint allébasthe question of law and fact common
to proposed Class C is “whether [LPS’sagtices of entering homes, photographing and
inventorying their contents,ashing out, rekeying, securing, amdwinterizing homes without a
hearing or court order authorizing such practidekates the FDCPA.” Do 93 at  125(b). It
cannot be said at the pleading stage tHagmlg non-overlapping comtations of practices
preclude the possibility that a certain combination can predomiBSaie Butler v. Sears,
Roebuck & Cq.727 F.3d 796, 801 (7th Cir. 2013) (“common issues need only predominate, not

outnumber individual issues”) (internal quotation marks omittdegssner 669 F.3d at 815

(“Individual questions need nbe absent. ... [Rule 23(b)(3)] reges only that those questions
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not predominate over the common questionsddifig the class as a whole.”). Because
additional discovery may uncover the practcgroup of practicesomprising the “common
nucleus of operative facts and issues at tinderlies the [FDCPA] claim[] brought by the
proposed class,” the courillinot strike Class CMessney669 F.3d at 815rfternal quotation
marks omitted)see also Damasco v. Clearwire Cpf62 F.3d 891, 897 (7th Cir. 2011)
(“Although discovery may in some cases be unnecgssaesolve class issues, in other cases a
court may abuse its discretion by not allowingdppropriate discovery bme deciding whether
to certify a class.”) (citation omittedYinole v. Countrywide Home Loans, In§71 F.3d 935,

942 (9th Cir. 2009) (“we have séat that the propriety of a da action cannot be determined in
some cases without discovery, and that the battérmore advisable practice for a District Court
to follow is to afford the litigants an opportunity present evidence sswhether a class action
was maintainable”) (citations, brackeasid internal quotation marks omitted).

LPS contends that “the second amended t¢aimpmakes clear that each member of the
proposed class, including [Plaintiffs], will needgesent varying evidence in order to establish
that actions taken by [LPS] dispossessed them fhain property or disabled it.” Doc. 109 at 8.
LPS tries to draw a parallel the ICFA class stricken by tleeurt’s prior opinion. The amended
complaint’s class allegations purported to tekcommon questions of whether Defendants’
attempts at “prejudgment dispossession ctutsf] unfair businespractices and unlawful
trespass” and whether their piiaes of “boarding up, changirgcks, and entering into homes
without [a] hearing or a coudrder violates statutory andromnon law.” 946 F. Supp. 2d at 831
(second alteration in original). In holding thlé class could not proceed, the court reasoned:

These questions cannot predominate [under Rule 23(b)(3)] because the
lawsuit presents a slew of legal amadtlial questions that are unique to each

class member. With respect to eacssIlmember the following questions are
presented: What actions did Defenddatse against thatarticular class
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member? Did they change his lockeard up his doors or windows, or do

something else like vandalizing his hedter tank, or did they merely enter

his home without doing anything particular inside jtor merely trespass on

his land without entering any structur&¥hen did each act take place, and

which occurred within the applicable steg of limitations? Do the particular

actions amount to an attempt to drilie class member out of his home (as

was the case with the Hills), or do they in some other way constitute unfair

practices under the ICFA? Did Defendahave a court order entitling them

to dispossess the class member?
Id. at 832. By contrast, the se@ amended complaint’s allegatiae$ated to Class C specify
that the class is limited those bringing a FDCPA claim based on having been subjected to
LPS’s practices which were executed without a court order and \higione-year statute of
limitations period. Doc. 93 at § 117. ContrantBS’s suggestion, it is not inconceivable for
Class C to encompass largely individualsoae homes have been entered, photographed and
inventoried, trashed out, rekedjesecured, and winterized, or a combination thereof, and who,
based on those actions, may state an FDCPAacldihus, it would be premature to strike
allegations for failure to satisfy the predominance requirement.

Rule 23(b)(3) lists the following factors as pertinent to superiority: “(A) the class
members’ interests in individually controlling theosecution or defense séparate actions; (B)
the extent and nature of aliygation concerning the controksy already begun by or against
class members; (C) the desirabilitiyundesirability otoncentrating the litigtion of the claims
in the particular forum; and (D) the likely diffilties in managing a da action.” Fed. R. Civ.
P. 23(b)(3). LPS’s argumentaigst superiority turns on its viethat “[tlhe predominance of
individual issues concerning the claim of eacitative member of Class C and their need to
present unique and personal evidence to astabhether [LPS] took déions against them to

‘effect dispossession or disablement’ of theopgarty demonstrates that no economies of any

kind would be achieved through class adjudicatidoc. 109 at 9. This argument fails
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because, as just discussed, common questiopsmiact predominate, thereby promoting
judicial economy by resolving the same issues in one case.
5. Definiteness and Ascertainability

As noted above, a class definition “mustdadinite enough that the class can be
ascertained."Oshana 472 F.3d at 513%ee also Jamie S. Milwaukee Pub. Sch668 F.3d 481,
495-97 (7th Cir. 2012). “An identifiable class€ts if its members can be ascertained by
reference to objective criteriaFederal Judicial Centdvlanual for Complex Litigation
§ 21.222, at 270 (4th ed. 2004%e also Hinman v. M & M Rental Ctr., In645 F. Supp. 2d
802, 806 (N.D. Ill. 2008) (“a class sufficiently definite if itsmembers can be ascertained by
reference to objective criteria and may béral by reference to defendants’ conduct”).
Moreover, “[a]lthough the identitgf individual class members neadt be ascertained before
class certification, the memberstupthe class must be ascertainable” because “individual class
members must receive the best notice pradecatd have an oppartity to opt out.” Manual
for Complex Litigationsuprg § 21.222, at 270 (class definition “must be precise, objective, and
presently ascertainable’§ee also Adashunas v. Neglég26 F.2d 600, 603-04 (7th Cir. 1980).

LPS argues that membership in Class Qoisascertainable because “arduous individual
inquirfies]” would be “necessany determine if [LPS] tookonjudicial actions to effect
dispossession or disablement of property belogngp each putative class member.” Doc. 109 at
10. In response, Plaintiffsage that whether “LPS entered [class members’] property and re-
keyed (changed) the locks, photographed and inventoried personal property, trashed out the
home or winterized it” can be determinedrfr a “ministerial review” of LPS’s property
inspection records and relatedibd) records, and that whethecaurt order was obtained can be

likewise easily verifiedy Wells Fargo’s foreclosure filefoc. 122 at 8-9. The court cannot
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say on the pleadings that Plaintiffiee incorrect, so asceirtability is not defeated at this stage.
See Wooley v. Jackson Hewitt 2011 WL 1559330, at *2 (N.DIl. Apr. 25, 2011) (holding
that a class is ascertainableditlear and accessible paper @calonic record revealed whether
a customer provided incorrect information or wiggt by contrast, the tax preparer botched the
return ... despite having been provided accurate information”).

LPS next argues that “[tlhe proposed diiftam for Class C ... remains an impermissible
‘fail-safe’ class because membership in theglkean only be determined after a decision on the

merits of a person’s claim is rendered.” Doc. 4090-11. But as Plairits correctly point out,

“membership in Class C does not require the Couiitst make a legal determination about the
merit of class members’ claims,” and “[i]esid, class membership turns on objective facts,
namely, whether the person had a property indiinwith a Wells Fargo loan that went into
foreclosure, and suffered aglakk in by LPS for a lock @mge, inventory, trash out or
winterization according to LPS’s records, ewleough there was no court order awarding Wells
Fargo possession.” Doc. 122 at 9.

LPS attempts to draw support frékdashunaswhere the Seventh Circuit held that a
proposed class consisting of “children entitlec public education who have learning
disabilities and who are not prapeidentified and/or who areot receiving special education”
was “so highly diverse and so difficult to identtfyat it is not adequdtedefined or nearly
ascertainable.” 626 F.2d at 603-0dt€rnal quotation marks omittedeeDoc. 109 at 10-11.
The Seventh Circuit added th§tihe new class definition, illowed, would result in a ‘fail-
safe’ class, a class which would be bound onlg liydgment favorable tolaintiffs but not by
an adverse judgmentAdashunas626 F.2d at 604 (internal quotation marks omitted).

Adashunass distinguishable because, unlike tlang, arduous process” for identifying the
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“widely diverse” symptoms of children with diséibes, the process for identifying members of
Class C consists of a straightforward scan of sR®d Wells Fargo’s records for a finite list of
actions performed by LPS and for evidence of a court order, respectively.
* * *
The second amended complaint def proposed Class A as follows:

all State of lllinois property owners wha) in the one year period prior to the

filing of this action; b) had their pperty inspected &reflected by LPS’s

and/or Wells Fargo’s and/tineir agents’ property inspection billing records);

and c) LPS posted the [vacancy] notice [described] above, having ‘found’ the

property to be ‘vacant/abandoned’ (aseefid in LPS’s and/or Wells Fargo’s

and/or their agents’ property inspexctibilling records); and d) there was no

court order granting the mortgagee amhtito enter the property, much less

to enter upon and affix to the propestuch notice (effectively dispossessing

homeowners of their property interesly interfering withithe exclusive use

and enjoyment of possession of the propand depriving homeowners of the

safe and secure use of the property.)
Doc. 93 at 1 109. The class “seeks statutonyadpges for violations of the FDCPA against
Defendant LPS for its use of a form notice thialawfully threatens disablement/dispossession
of property.” Id. at p. 30 (capitalization normalized).

LPS argues that the court should “strike the allegations relating to Class A because the
underlying conduct upon which the class defimtrests—the posting ef vacancy notice—is
not actionable under Section 1692f@the FDCPA,” and “the langge of [LPS]'s postings has
not changed since the Court isdyits earlier] ruling.” Doc. 109 at 5. LPS’s argument cannot
be squared witlschleicher v. Wend618 F.3d 679 (7th Cir. 2010), which held that “[t]he
chance, even the certainty, thatlass will lose on the merits doest prevent its certification.”
Id. at 687. Moreover, the secoathended complaint’'s moretdded FDCPA claim, which

survives dismissal, counsels against strikihass A under Rule 12(f). LPS may renew its

argument, on a more complete record, if Plainpfisceed to move for certification of Class A.
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B. Defendants’ Motion To Strike Classes B and D
Class D “seeks injunctive and/or deelary relief under the ICFA against LPS and
Wells Fargo to stop their practio¢ entering lllinois homes withow court order.” Doc. 93 at p.
33 (capitalization normalized). Class D is defined as follows:
all State of lllinois property owners wha) in the three year period prior to
the filing of this action; b) LPS entat¢heir properties (as reflected by LPS’s
and/or Wells Fargo’s property inspextirecords and/or property inspection
billing records) to gain entry, photograph and inventory personal property
contents, break in, trash ouékey, lock-out, securand/or to winterize the
property; and c) there was no court argeanting the mortgagee the right to
interfere with the homeowners’ exclusiuse and enjoyment of the properties.
Id. at 1 119. The second amended complaint aldgs “[b]ecause Defendants’ entries into
Plaintiffs’ and the class members’ homeg#in entry, photograpéind inventory personal
property contents, break in, trastit, rekey, lock-out, secure, andtorwinterize the property are
prohibited under Illinois law (spdaally, the IMFL which requires court order for such entry),
such conduct violates the ICFAId. at § 120. In moving to strike Class D, Defendants
challenge the appropriatenessrgéinctive relief under Rule 23){2) and Plaintiffs’ ability to
satisfy the Rule 23(a)(2)-(4) requirementsiafnerosity, commonality, typicality, and adequacy,
as well as the requirementa$certainability. Doc. 107.
1. Rule 23(b)(2): Injunctive Relief
Rule 23(b)(2) provides that &sa certification is available fthe party opposing the class
has acted or refused to act on grounds that applgrghty to the class, gbat final injunctive
relief or corresponding declaratamiief is appropriate respectingetilass as a whole.” Fed. R.

Civ. P. 23(b)(2). “Subsumed in this ruleeat least two indepenalerequirements: The

contemplated equitable relief must be (1) ‘appiap respecting the class as a whole’ and (2)
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‘final.”” Kartman v. State Farm Mut. Auto. Ins. C834 F.3d 883, 892 (7th Cir. 2011).
Plaintiffs contend that “Defendés acted on grounds applicablethe class as a whole because,
by the definition of that class,dl broke into and effected a lockange, inventory, trash out or
winterization on the home of esy member,” thereby making “amunction barring this conduct
... appropriate.” Doc. 129 at 25. Defendantsrder that injunctive relief is inappropriate
because “thentire complainis based only on allegationsdist actsvith no well-pled facts
that the activities are lédy to occur in the future.” Doc. 144 at 8.

Defendantgorrectlyasserthat “the Dugos haveo rightto injunctive relief because
they have already conveyed away all of thghts to the Dugo Property by executing the Deed
in Lieu.” Ibid. On September 7, 2012, the Dugos trandfitreir entire inters in their Carol
Stream property to U.S. Bank and its successutsaasigns in exchange for a release from their
mortgage loan obligations. Doc. 107-1 at @ecause the Dugos no longer own their home,
they would have nothing to gain from afjuimction barring Defendants from entering that
property. Thus, the Dugos may not serve assalapresentatives of proposed Class D, which
“exclusively seek[s] injunctiveelief.” Doc. 129 at 26see Kartman634 F.3d at 8938olin v.
Sears, Roebuck & Ca231 F.3d 970, 978 (5th Cir. 2000) (dimlg that injunctive relief is
inappropriate where the plaintiffeave nothing to gain from anjunction, and the declaratory
relief they seek serves only to facilitate the alv@irdamages”).

Regarding the Hills, Defendants argue thatnojive relief is inappropriate because “the
most recent alleged conduct taken against thePbperty occurred in May of 2012 ... and the
[second amended complaint] contains no well-péaxdsf that the activities are likely to occur in
the future.” Doc. 144 at 8-9. ContraryDefendants’ suggestion, the second amended

complaint alleges that “[t]o date, as is thenstard practice and procedure in lllinois, LPS
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continues to send out its agentcése the Hills’ home, even dog the pendency of this suit.”
Doc. 93 at 1 93. Injunctive relief may therefdre appropriate for the Hills and members of
proposed Class D who are currently being suegeto unauthorized entrances, lock changes,
inventories, trash outsy winterizations.

2. Rule 23(a)(1): Numerosity

A plaintiff need not plead or prove theaet number of class members to establish
numerosity under Rule 23(a)(1),cathe court “is entitled to make common sense assumptions in
order to support a findg of numerosity.”Peterson v. H & R Block Tax Servsic., 174 F.R.D.

78, 81 (N.D. Ill. 1997) (internal quotation marksited). However, “the party supporting the
class cannot rely on mere speculation or conclualbegations as to the size of the putative class
... for numerosity purposesArreola v. Godinez546 F.3d 788, 797 (7th Cir. 2008) (internal
guotation marks omitted¥ee also Roman v. First Franklin Fin. Cqr@g001 WL 322563, at *2
(N.D. lll. Mar.3, 2001) (“the impracticability of joder must be positively shown and not merely
speculative”).

Plaintiffs contend that they “will have no difficulty proving numerosity at the class
certification stage because it wasfendants’ regular practice to post LPS’s illegal ‘vacancy’
notice, and break into homes to effect a loblnge, inventory theroperty, trash out or
winterization, without a court ordérDoc. 129 at 18. In an effort to demonstrate that there will
be no shortage of class members, Plaintiffe tloat Wells Fargo has foreclosed on nearly 1,200
lllinois properties, and LPS even has a “Frequently Asked Question” page on their website for
property owners subjected to lock changbsc. 129 at 18 & n.9. Defendants maintain that
“[t]here are still no faatal allegations to suggest the sizataf Putative Class members.” Doc.

144 at 18. While it is true th&laintiffs are currently unable tdentify a ballpark number of
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members in Class D, it is not necessary for thedoteo in order to survive a Rule 12(f) motion.
Plaintiffs have made allegations plausibly sugjggshat there will be aizable membership. It
would be inappropriate for the court on the plegdito strike class aliations for failure to
satisfy the numerosity requirement.
3. Rule 23(a)(2): Commonality

The second amended complaint allegestti@tjuestion common to proposed Class D is
“whether Defendants’ practices of entgyihomes, photographing and inventorying their
contents, trashing out, rekeying, securing, angioterizing homes withoud hearing or court
order authorizing such practiceslates the ... ICFA.” Doc93 at { 125(b). Defendants argue
that “the [second amended complaint] proves #aatdicating the claimsf an entire putative
class will not involveany common issues affecting liability damages because even the actions
purportedly taken against the nanmdintiffs and their alleged daages are distinct.” Doc. 107
at 13-14. They note that while “the [second amdraamplaint] alleges multiple entries into the
Hill Property, that the gas valve was turnedasftl toilet winterized, and the Hills’ personal
property was ‘rifled through’ and personal pragesuch as ‘tools’ was missing,” the “Dugos
allege only a single entry and single noticstpay on the Dugo Property and purported water
damage to the Dugos’ ‘floor tile.”Id. at 14. Moreover, unlike the Hills, the Dugos had signed a
deed in lieu of foreclosurdbid. The comparison of the Hills and Dugos alone, Defendants
argue, “epitomizes how adjudication of this astan a class basis is impossible, as it would
require an individual inquiry into each parted class member’s circumstancekaid.

Defendants’ reliance on the differences kewthe Hills and Dugos is mooted by the
court’s holding that the Dugosmaot be part of Class D. And the court is not persuaded by

Defendants’ argument that “there are no commomstiues capable of cda wide resolution in
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one stroke.” Doc. 144 at 11 (internal quaatmarks omitted). Class D poses the common
guestion of “whether LPS’s prace of breaking into lllinois hmes in foreclosure without a
court order to (a) change the locks, (b) ineeynthe home’s contents, (c) trash it out, or (d)
winterize it, constitutes an unfgractice under the ICFA.” Doc. 129 at 19-20. At the pleading
stage, the court cannot say that it is inconcee/&tnl members of Class D to have been subjected
to an overlapping set of practicést would support an ICFA unfairness claim. For example,
there may be a class compds# individuals like the HiB whose homes were entered by
Defendants in order to change the locks, im@gy the contents, andinterize the property.
Defendants acknowledge that Rule 23(adi@s not require thebsence of factual
variation, but they contend that “such vaonas preclude commonality where—as in the [second
amended complaint]—there ame factual allegationsegarding any of the other Putative Class
members.” Doc. 144 at 12. The case they Piadterson v. General Motors Cori31 F.2d
476 (7th Cir. 1980), is distinguishable. Patterson the proposed class was comprised of
minority employees of General Motors who weaiffected by the practices complained of
herein,” which consisted of discriminatgpyactices specific to the plaintiffd. at 478-79. In
holding that the plaintiff could not satisfyegltommonality requirement, the Seventh Circuit
noted that the plaintiff “has not indicated tlaaty other employee has ever been discriminated
against in the same way or thhere is the likelihoodf such a future class ever existindd. at
480. By contrast, Plaintiffs here assert that they “will have no difficulty proving numerosity at
the class certification stagedause it was Defendants’ regybaactice to post LPS’s illegal
‘vacancy’ notice, and break into homes to effect a lock change, inventory the property, trash out
or winterization, without a coudrder.” Doc. 129 at 18. It wadibe premature for the court to

strike class allegations on the pleadings without affording Plaintiffs the opportunity to identify

33



individuals who have been subjected to a comsedrof practices that state an ICFA unfairness
claim.
4. Rule 23(a)(3): Typicality
The Dugos’ dismissal as class represeveatieaves the Hills as the only named
representatives of Class D. In arguing thatétiwer putative class membean allege that their
claims arise from the alleged entries and gagwf [Hill's property],” Defendants overlook the
fact that typicality may also be satisfied whem@dantiff's claim arises from the same “practice
or course of conduct that giveseito the claims of other slesmembers”—and not just from the
same eventDe La Fuente713 F.2d at 232 (internal quotatiorarks omitted). As mentioned
above, it is certainly possible that the Hills wenbjected to the same set of practices as other
class members, and that these peaststate ICFA unfairness claims.
5. Rule 23(a)(4): Adequacy
Defendants’ sole challenge to Plaintiffsiléai to satisfy the adequacy requirement is
that “[t]he Hills and Dugos will hae to expend resources to litigalte issues that are individual
to them, which will significantly ‘usurp’ theme and energy of the Hills, Dugos and their
counsel to the detriment of tiabsent class members.” Doc. 144 at 17. Defendants note that
Class D would “be subject to defenses uniquesaith named Plaintiff,” as the Dugos, unlike the
Hills, signed a release in the fowhthe Deed in Lieu. Doc. 107 at 25. These arguments are
mooted by the court’s dismissal of the DugasfrClass D. And there is no reason on the
pleadings to believe that tills would be incapable of adjuately representing Class D.
6. Definiteness and Ascertainability
Defendants argue that “[t]here is no objeetoriteria through wikh the Court could

ascertain [proposed Class D],” as “the Gowould be required to engage in numerous
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individualized inquiries to dermine ...whether the putative class members’ properties were
‘entered’ ‘to gain entry, photogpa and inventory personal propedyntents, break in, trash out,
rekey, lockout, secure, and/ortinterize the property’ ... and ... tmn-existence of an order
from any court granting the ‘mortgagee the righénter the property.” Doc. 107 at 22.

Plaintiffs respond that an examination of Defants’ property inspectn records and related
billing records will easily reveal the lllinois homeowners “to which the following verifiable facts
occurred: (a) LPS entered their property to eg-fchange) the lockphotograph and inventory
personal property, trash out the h@or winterize it,” and that feclosure files kept by Wells
Fargo would show whether Wells Fargo obtained&evant court orders. Doc. 129 at 16. This
inquiry is identical to tht required to ascertain the membergifiClass C, and suffices to defeat
a motion to strike class allegatioios the same reasons discussed above.

Defendants next argue that “the clasknitgon is overly broad because it is not
sufficiently connected to the ICFA claim,” tieg that Class D incldes individuals “whose
homes were only ‘inspected’ omtered.” Doc. 107 at 23. Abe court has already explained,
it is conceivable that a combinan of practices listed wouldupport an ICFA unfairness claim,
and it would be premature to &iclass allegations foge affording Plaintiffs the opportunity
for discovery.

Finally, Defendants argue that the seconérmed complaint “pleads an impermissible
‘fail-safe’ class because a decision on the mefits person’s claim iseeded to determine
whether a person is a member of a class.” Doc. 107 at 23 (internal quotation marks omitted).
They contend that “the Court would have tmduct full-blown trials ito each putative class
member’s individual circumstaes to resolve, for examphhether the individual was

dispossessed, 0[r] subject to threats gbaksession or disablement, of their homiel.”at 24.
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However, as Plaintiffs have repeatedly poimet, membership in @ss D “turns on objective
facts, namely, whether the person had andif property in foreclosure with Wells Fargo,
whether LPS ... broke into the property téeet a lock changenwventory, trash out or
winterization according to Defendants’ records and whether Wells Fargo’s and its lawyers’
foreclosure files contain a cdworder granting Wells possession of the property.” Doc. 129 at
17-18. No “full-blown trial” is necessary bause these facts are likely to be readily
ascertainable from Defendants’ records.
* * *
The second amended complaint def proposed Class B as follows:

all State of lllinois property owners wha) in the three year period prior to

the filing of this action; b) had thegiroperty inspected (as reflected by LPS’s

and/or Wells Fargo’s and/tineir agents’ property inspection billing records);

and c) LPS posted the [form vacancyiice ... having ‘found’ the property to

be ‘vacant/abandoned’ (as reflected in LPS’s and/or Wells Fargo’s and/or

their agents’ property inspection hil§ records) and d) there was no court

order granting the mortgagee the righenter the propgy, much less the

right to enter upon and affix the property such notice ....
Doc. 93 at 1 111. The classeks injunctive relief for “vitations of the ICFA against
Defendants LPS and Wells Fargo for the use fairm notice that thegens dispossessionld.
at p. 31 (capitalization normalized). Thesdgroceeds under the thetingt, “[b]ecause the
form language of the notice ... falsely thtens imminent nonjudiciaction to effect
dispossession and/orsdiblement of property.€. to secure or winteze the property) and/or
deceptively seeks to impose upon the homeownebhgation to call as the sole means to avoid
such imminent dispossession and/or disablemdmén no such obligation exists, and because

such actions of dispossessiardéor disablement cannot legablg taken ..., the notice violates

the ICFA.” Id. at T 113.
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Defendants argue that “the [second amerwbaaplaint] wholly fals to correct the
defects that the Court already held are fatéhi®action proceeding on a class basis.” Doc. 107
at 7. As with their attack on Class Befendants’ argument cannot be squared @&ahleichey
which held that “[tlhe chance, even the certaitityat a class will lose on the merits does not
prevent its certification.’618 F.3d at 687. As with Class A, Defendants may renew their
argument, on a more complete record, #iRtiffs seek certification of Class B.

Conclusion

For the foregoing reasons, Defendantstions are denied, with the following

exceptions: sub-classes B and D are stricked the Dugos may not proceed as class

representatives for Class D.

January 16, 2015

UnitedState<District Judge
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