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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BRIAN HILL and MELISSA HILL, on behalf of
themselves and all others similarly situated,

12 C 7240
Plaintiffs,
Judge Feinerman
VS.

WELLS FARGO BANK, N.A., d/b/aNVELLS FARGO

HOME MORTGAGE, and LPS FIELD SERVICES,

)
)
)
)
)
)
)
)
)
INC., )
)
)

Defendants.

M EMORANDUM_OPINION AND ORDER

Brian and Melissa Hill brought this lawsuit against Wells Fargo Bank, Nod.LRS
Field Services, Inc. The amended complaint alleges: (1) violayid#S onlyof the Fair Debt
Collection Practices Act (“FDCPA”), 15 U.S.C1892et seq (2) violationof the lllinois
Consumer Fraud and Deceptive Business Practices Act (“ICFA”), 815 ILCS &Qsety (3)
common law trespass; and (4) invasion of privacy. Doc. 42. The FDCPA and ICFA ataims
brought on behalf of a putative class, while the trespass and privacy clainug.atd®S has
moved to dismiss the FDCPA and ICFA claims under Federal Rule of Civil Prodet{b)¢5).
Doc. 43. Wells Fargo has moved to strike the amended complaint’s class allegatiod®,Doc
and LPSoined that motion, Doc.% LPS’s motion to dismiss is granted as to the FDCPA claim
but denied as to the ICFA claim, and the motion to strike the class allegationgésigra

Background

In considering the motion to dismiss, the court assumes the truth of the amended

complaint’s factual allegations, though not its legal conclusi@e=Munson v. Gaet673 F.3d

630, 632 (7th Cir. 2012). The court must also consider “documents attached to the complaint,
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documents that are critical to the complaint and referred to in it, and informatios $haject to
proper judicial notice,” along with additional facts set forth in the Hills'flomposing dismissal,
so long as those facts “are catsent with the pleadings.Geinosky v. City of Chicag675 F.3d
743, 745 n.1 (7th Cir. 2012). The following facts are set forth as favorably to the Hillsas the
materials allow.SeeGomez v. Rand|&80 F.3d 859, 864 (7th Cir. 2012).

The Hills, a maried couple, are the owners of a residential property in Round Lake
Beach, Illinois. Doc. 42 at 4. In 2001, they took out a $76,599 mortgage loan on the property.
Id. at 112. For several years, they lived at the property and made their mortgagafsagm
schedule.ld. at 13. At some point Brian lost his job as a carpenter, and ultimately the Hills’
savings ran out and they missed their October 2009 mortgage paycheaxity14-15.

Wells Fargo is the mortgagee and mortgage servicer on the Hills’ projekrat. 5. In
November 2009, Brian called Wells Fargo to request a loan modification in light idfliie
inability to make the mortgage paymentd. at §Y16-17. The Hills were given a six-month
moratorium, but at the end of that period, when they requested a further modificagits, W
Fargo sent them a letter demanding payment in full for the prior six months aauetimg
foreclosure if they did not payd. at 118-20.

On June 7, 2010, Wells Fargo commenced a foreclostioa against the Hills in
lllinois state court.ld. at §21. At the initial status hearing on September 17, 2010, the Hills
informed the court and Wells Fargo that they intended to keaphibrae and hoped to resolve
the matter.ld. at 125. They fil&l an answer, indicating their intent to oppose the foreclosure.
Ibid. At some point, Wells Fargo retained LPS to act as its agent with respect to thegaortg
with instructions to make entries onto the Hills’ property and into their home and to board up the

home and place bulletins on the propetty. at 7.



On November 1, 2010, Brian returned home to find that the home had been broken into.
Id. at 126. The exterior door’s deadbolt and doorknob had been replaced, thatdotank had
been draird through a hole drilled in the tank’s floor, faucets had been opened to drain the water
lines, the main gas valve had been shut off, and antifreeze had been dumped in theitbilet.
The intruders had also rifled through tHils’ personal effects, and some of the Hills’
possessions, including tools used by Brian in his work as a carpenter, wengnidsat 27.
Brian filed a police report, an insurance claim, and, on December 9, 2010, a compltaithéew
Attorney Gerral of lllinoisalleging thatWells Fargo’sagents had broken into his home while
he was still defending the foreclosure actidah. at 1928-29. At a status hearing in the
foreclosure case heldecember 17, 2010, the Hills told the judge about the break-in and theft,
and the judge stated that nothing had transpired in the case that would have givenngtells Fa
any right to enter the homed. at 30.
In the following months, LPS agents retained by Wells Fargo repeatsdbd the Hills’
home and posted various stickers and forms on their windows and ¢ihoas J31. The
posting on which the Hills focus is attached to the complaint and reads as follows:
NOTICE
LPS Field Services, Inc., inspected this property and found it to be vacant or
abandoned. The mortgage holder has the right and duty to protect this
property. Accordingly, it is likely that the mortgage holder will have the

property secured and/or winterized within the next few days.

Therefore, if this property BOT VACANT, please calthe number below
immediately [the posting gives LPS’s telephone numberl].

Doc. 42-3 at 2.
On September 7, 2011, before any judgment of foreclosure had been granted, Brian

returned home to find that the locks on the garage door had been changed. a2§&312The



new lock was not properly installed, and so the home had been left unsecured, which forced the
Hills to hire a Ia¢ksmith to secure theome. Ibid. On September 23, 2011, Wells Fargo’s agents
again entered the Hills’ home, without permissiamm either the Hills or the state court judge;

the complaint does not say what the agents did inside the Hdma.34. On October 18,

2011, Wells Fargo instructed LPS to continue performing “vacant property svcs” loontiee

Id. at 135. On November 15, 2011, Brian’s neighbor told him that Wells Fargo’s agents had
been on the property yet agailal. at §36. The Hills also received at least four letters from LPS
from December 2011 through March 2012 inquiring whether the property had been abandoned.
Id. at 37.

The Hills filed the presdrawsuit on September 11, 2012. Doc.The amended
complaint’s class allegationBoc. 42at 1139-45, are described below in the section addressing
Defendants’ motion to strike. The court has original jurisdiction over the FDGHA ander
28 U.S.C. § 1331 and supplemental jurisdiction over the state law claims under 28 U.S.C.

8§ 1367(a). As noted above, the FDCPA claim is being dismissed, so the court adds that it als
has jurisdiction over the state law claims under the diversity statute, 28.8.$332(a). The

Hills are citizens of lllinois. Doc. 84. Wells Fargo is a citizen of South Dakota. 42 at | 6;
seeWachovia Bank v. Schmjd46 U.S. 303, 307 (2006) (“a national bank ... is a citiZéhe
state in which its main office, as set forth in its articles of association, is [cakét5 is a
Delaware corporation with its principal place of business in Florida, makingtizen of those

two States for diversity jurisdiction purposes. Doc. 42 atsg&8 U.S.C. 81332(c)(1) (“a
corporation shall be deemed to be a citizen of every State ... by which it has beparated

and of the State ... where it has its principal place of business”). The amount in asytrave

least on the plaings, exceeds the $75,000 threshold of § 1332(a). Doc. 42 at  10.



Discussion

As indicated above, LPS has moved to dismiss the FDCPA and ICFA claims, while
Wells Fargo andlPShave moved to strike the amended complaint’s class allegaBatause
Defendants have not challenged the trespass and privacy claims, neithestolrghutative
class claimsthose counts need not be addressed in this opinion.
l. LPS’s Motion to Dismiss

A. The FDCPA Claim

LPS’s argument for dismissing the FDCPA clainthigt most of the underlying events
occurred outside the applicable statute of limitations and that the few everdsdinaed within
the limitations period do not suffice to stateFDCPA claim. As the parties recognize, FDCPA
claims are subject to@eyear statute of limitationsSeel5 U.S.C. § 1692k(d) (“An action to
enforce any liability created by this subchapter may be brought ... withineamdrgm the date
on which the violation occurs.”’Randolph v. IMBS, Inc368 F.3d 726, 730-31 (7th Cir. 2004)
(same). Because the Hills filed this lawsuit on September 11, 2012, the questi@theniLPS,
the sole FDCPA defendant, committed any violations after September 11, 2011. Doc. 42 at { 47
(“This Count is brought on behalf of Plaintiffs and th&ss for conduct occurring at any time
between the one year prior to September 11, 2012 and the date a class is certified.”)

The amended complaint alleges that LPS violatéd3f(6), which provides as follows:

§ 1692f. Unfair practices
A debt collector may not use unfair on unconscionable means to collect or attempt to

collect any debt. Without limiting the general application of the foregoing, the
following conduct is a violation of this section:

* * *

(6) Taking or threatening to take any nonjudicial action to effect
dispossession or disablement of property if—



(A) there is no present right to possession of the property claimed
as collateral through an enforceable security interest;

(B) there is no present intention to take possession of the property;
or

(C) the property is exempt by law from such dispossession or
disablement.

15 U.S.C. 8 1692f(6). The parties make several implicit concessions, which operate as
forfeitures and narrow the question before the court. First, LPS dbdsspute that it is a “debt
collector” within the meaning of the FDCPA and therefore that it is subject&®2f. Second,
LPS does not contend that no predicate to liability under § 1692f(6)—"no present right to
possession,” “no present intention to take possession,” or “the property is exempffitmmaw
such dispossession’—existed. Third, the Hills do not argue that LPS’s actionsd/entgt
FDCPA provision other than § 1692f(6).

The question the parties contest is whether, in the words of § 1692f(6), LPS took or
threatened to take “any nonjudicial action to effect dispossession or disalilefrtaetHills’
property within the limitations period. The answer is “no.” The bulk oHifle’ allegatiors
regarding Defendants’ condumbncern conduct that occurred on or before September 7, 2011,
and thus outside the limitations period. Doc. 4%1#6-27, 31, 33. And the few acts alleged to
have occurred after September 11, 2011, which are the only aictg ¥athin theoneyear
limitations perial, do not suffice to state an FDCPA claim.

First, on September 21, 2011, “Wells Fargo’s agents [presumably persaatedfiilith
LPS] entered the Hills’ home ... without the [state] court’s or the Hills’ pgsion.” Doc. 42 at
1 34. As LPS concedesjglallegation, if true, would state a trespelssm. But it does not

violate 81692f(6). By contrast to the Hills’ allegations of firaitations periodbehavior—such



as replacing the locks on the exterior entry door andanegedoor,and drilling ahole in the

hot water tank’s floor, Doc. 42 at 1 26, 33—there is no allegation that the LPS agents did
anything to prevent the Hills fropossessintheir home or that the Hills had any difficulty
doing so after the September 21 entry, and nor is thgralkegation that LPS did anything to
disable the homeThe Hills note that 8692f(6) forbids not only actual dispossession but also
threats of dispossession and disablement, but the Hills do not and could not explain how
breaking into a home constitutes a threat to later take possessiodisdibleit.

Although the Hills assethat “[u]lnauthorized entry into a closed or locked space is
sufficient to allege an FDCPA violation,” Doc. 59 at 7, they fail to support thatiiasseith
convincing argumentsr citations to relevant authority. They relyPuarkett v. Key Bank USA,
Inc., 2001 WL 503050 (N.D. Ill. May 10, 2001), but that decision says nothing about whether
unauthorized entry cahreatendispossession. IRurkett the defendant committed an
unauthorized entry into the plaintiff's garage for the purpose of repossesspigittigf’s car,
and the defendant in fact did repossess theldaat *2. Purkettis about actual dispossession,
not threats, and the Hills do not contend that LPS actually dispossessed them of tledayhous
enteringit when they were not at home.

Second, “[o]n or about October 18, 2011, Wells Fargo instructed LPS to continue
performing ‘vacant property svcs’ on the Hills’ home.” Doc. 42 at 1 35. Whaiégks Fargo
is alleged to have done does not speak to WR&tid and, in particular, whether LPS
dispossessed the Hills of their property, disabled the property, or threatened to do s& What
relevant is what LPS actually did, not what Wells Fargo (which is not a BRiegfendant) told
LPS to do. The complaint does not allege what, if anything, LPS did in response to the

instruction Wells Fargo gave on October 18, 2011.



Third, “Wells Fargo’s agents”—again, the court makes the inference, l@acathe
Hills, that these were persons affiliated with ERP®espassed on the Hills’ property numerous
times within the limitations period, including in June, August, and November of 201at
1 36. As explained above, even an unauthorized entry into the Hills’ house is not, without more,
a dispossession or disablement or a threat to dispossess or.dis&tllews a fortiori that
trespassing, which encompasses both unauthorized entry into the home and thetlekser a
unauthorized entry onto the premises, without more, does not violate § 1692f(6).

Fourth, the Hills received several letters from LPS during the limitations peskatha
“whether the property is abandoned and whether it is owner or tenant-occupied.” Dibc. 42 a
1 37. A letter inquiring whether anyone is currently in possession of a home, witbi@jtdoes
not come close to a threat to dispossess the possessor. The Hills also allude tmwtimg foll
posting, which was affixed to their property:

NOTICE
LPS Field Services, Inc., inspected this property and found it to be vacant or
abandoned. The mortgage holder has the right and duty to protect this
property. Accordingly, it is likely that the mortgage holder will have the

property secured and/or winterized within the next few days.

Therefore, if his property iNOT VACANT, please call the number below
immediately [the posting gives LPS’s telephone numberl].

Doc. 42-3 at 2see alsdoc. 42. The Hills refer only to the first of the two paragraphs, but the
entirepostingwas attached to the complaint, Doc:31at 2, and to the extent that an exhibit
attached to the complaint contradicts the complaint’s allegations, the @zkéstprecedence.
SeeForrest v. Universal Sav. Bank, F,A07 F.3d 540, 542 (7th Cir. 2007)he second
paragraph undercuts the Hills’ submission that an “unsophisticatsdmmer” could read the

postingas a threat to dispossess them of their property, for it explicitly statesdlzatttor



believes that the property is vacant and means to act on that belief, but that if tiniy 5oy
vacant, the possessor should inform the author of that fact. No one could reaszachlihe
posting to suggest that if the author is informed that the property is not vacsiilt, vaeuld
attempt to kik out the owner. As the Seventh Circuit has explained, “[t]he unsophisticated
consumer may be uninformed, naive, and trusting, but is not a dimwit, has rudimentary
knowledge about the financial world, and is capable of making basic logical deduations a
inferences.”Lox v. CDA, Ltd.689 F.3d 818, 822 (7th Cir. 2012) (internal quotation marks,
brackets, and citation omitted). No person “capable of making basiferenges” could read
the posting to threaten dispossession or disablement.

Accordingly, none of the alleged acts occurring within the limitations periodtgiol
8 1692f(6). The Hills object to the court’s determining at the pleading stage thatsthe ac
occurring outside the limitations periadeaninghose occurring before September 11,2Gke
time-barred. As the Hills point out, the Seventh Circuit has held that “because the period of
limitations is an affirmative defense it is rarely a good reason to disimiss Rule 12(b)(6).”
Reiser v. Residential Funding Caor880 F.3d 1027, 1030 (7th Cir. 2004). But “rarely” is not
“never,” and the Seventh Circuit has also held that “the statute of limitations magde in a
motion to dismiss if the allegations of the complaint itself set forth everythingsesrgeo
satisfy the affirmative defense. We find it appropriate here to conseletatute of limitations
because the relevant dates are set forth unambiguously in the com@aouKs v. Ros$H78
F.3d 574, 579 (7th Cir. 2009). AsBrooks the amended complaint here clearly states the
relevant dates; the Hills do not suggest that there is some alleged incident thainmagynot
have occurred within the limitations period, requiring discovery to determine thegreci

timeline. All the court needs to know is what the appledimitations period is, when the



lawsuitwas first filed, and whether each of the alleged acts occurred within or outside the
limitations period. The court has that information now, and so the court can evaluate on the
pleadingd_PS'’s limitations defense to the FDCPA claim.

The Hills suggest that equitable estoppel or equitable tolling might affect the limitations
analysis and thereby allow the court to consider acts that occurred befaeiSapt 1, 2011.

In addressing this argument, the court wslsame without deciding that those acts did violate

8 1692f(6). The Hills submit that, “with full knowledge of the wrongdoing, the trespasse
continued for many months thereafter and provide a basis to argue estoppel as teydaa one
statute of limitatios.” Doc. 59 at 8. But equitable estoppel “comes into play if the defendant
takes active steps to prevent the plaintiff from suing in time, as by promising pleat the
statute of limitations as a defense&Clarke v. United Stateg03 F.3d 1098, 1101 (7th Cir. 2013)
(internal quotation marks omitted). The Hills do not explain how LPS’s continued sespas
their property prevented them from bringing suit earlier, and it is implausiltlththarespasses
could have had that effect.

Equitable tolling “permits a plaintiff to avoid the bar of the statute of limitations if
despite all due diligencee is unable to obtain vital information bearing on the existence of his
claim.” Ibid. (internal quotation marks omitted). The Hills do not suggestltes were unable
to obtain facts that showed they had a cause of action against LPS until September 11, 2012.
Indeed, the amended complaint’s allegations refute any such argumergnygatiat the Hills
were aware of at least somELPS’s alleged wrongful actions soon after they occurred. Doc. 42
at 1126, 33.

The Hills also point out that even acts occurring outside the limitations periodemay b

relevant to whether acts occurring within the limitations period were unlawhat principle is

10



correct as a general matteeg, e.g, Nat'l R.R. Passenger Corp. v. Morgas86 U.S. 101, 113
(2002) (Title VIl plaintiffs may use the facts of tifmarred violations “as background evidence
in support of a timely claim™jutis not applicable hereViewing the alleged misconduct
occurring within the limitations period in light of the alleged-jn@tations conduct does not
reveal the withidimitations conduct to have involved dispossession or threat of dispossession.

The Hills are on even weakerogind in invoking the “continuing violation doctrine.”
Doc. 59 at 8. The Seventh Circuit has held with respect to that doctrine that “[t{lte ofat
limitations begins to run upon injury ... and is not tolled by subsequent injuries” and that “[t]he
office of the [continuing violation doctrine] is to allow suit to be delayed until a series of
wrongful acts blossoms into an injury on which suit can be broudlnt&stone Dev. Corp. v.
Vill of Lemont 520 F.3d 797, 801 (7th Cir. 2008}t is thus a doctrie not about a continuing,
but about a cumulative, violationIbid. So understoodhedoctrine does not render LPS’s
allegedpre-limitations violations actionable. Those violations had already given risato “
injury on which [a § 1692f(6)] suit can be brought” at the time they occurred, and to allow an
FDCPAclaim to proceed on those violationsuld effectively hold that the statute of limitations
on those acts had been tolled by the later wrongs, contrary to the SeventhsGiragt'standing
of the doctrine.See Kovacs v. United Statéd44 F.3d 666, 676 (7th Cir. 2010){fe contining
violation doctrine ... does not apply to a series of discrete acts, each of which is inddgendent
actionable, even if those acts form an overall pattern of wrongdp{internalquotation marks
omitted)

Last, the Hills appeal to “the remedial purposes of the FDCPA,” Doc. 59 at 8¢ whi
“imposes strict liability” and whose “terms are to be applied ‘in a liberal mahmerat 9

(quotingBuzzell v. Citizens Aot Fin., Inc, 802 F. Supp. 2d 1014, 1023 (D. Minn. 2011)). This

11



proposition does not get the Hills far, because theyeaelimitations period is also part of the
FDCPA and must be enforced to effectuate its own purpose of cuttioiofis that challege
time-barred conductSeeBd. of Regents of the Univ. of the State of N.Y. v. TonvadtoU.S.
478, 487 (1980) (stating that “[s]tatutes of limitations are not simply techresal@nd
explaining the policies behind them at length). That the FD&P& whole has a “remedial
purpose” does not justify ignoring its statute of limitations.

For these reasons, the FDCPA claim is dismissed under Rule 12(b)(6).

B. The ICFA Claim

The ICFA is a “regulatory and remedial statute intended to protect cersumorrowers,
and business persons against fraud, unfair methods of competition, and other unfair and
deceptive business practicefRbbinson v. Toyota Motor Credit Coy@.75 N.E.2d 951, 960 (lll.
2002). The statute provides redress fecaptive businaspractices andlso for business
practices that, while not deceptive, are unf&eebid.; Wigod v. Wells Fargo Bank, N,&73
F.3d 547, 574-75 (7th Cir. 201L2°The Act is ‘liberally construed to effectuate its purpose.™
Wigod 673 F.3d at 574 (quotirfgobinson 775 N.E.2d at 960)The Hills submit that
Defendants’ alleged actions were both deceptive and unfair, while LPSidsiibat they were
neither. The court will consider both prongs of the ICFA, beginning with unésirnéhe statute
of limitations applicable to ICFA claims is three yeaex815 ILCS 505/10a(e), so none of the
Hills’ factualallegations are timbarred and all will be considered.

To determine whether a business practice is unfair, the court can§ilewhether the
practice offends public policy; (2) whether it is immoral, unethical, oppressiwenscrupulous;
[and] (3) whether it causes substantial injury to consumétsllinson 775 N.E.2d at 961

(citing FTC v. Sperry & Hutchinson Ca405 U.S. 233, 244 n.5 (1972)). “All three criteria do

12



not need to be satisfied to support a finding of unfairness. A practice may be acéaisé of
the degree to which it meets one of the criteria or because to a lesser enesisiall three.”
Ibid.; see alsoWindy City Metal Fabricators & Supply, Inc. v. CIT Tech. Fin. Servs., 536
F.3d 663, 669 (7th Cir. 2008). Unfairness under the ICFA “depends on hycease analysis.”
Siegel v. Shell Oil Cp612 F.3d 932, 935 (7th Cir. 2010). “Becauséhee fraud nor mistake is
an element of unfair conduct under [the ICFA], a cause of action for urdatiqas under the
[ICFA] need only meet the notice pleading standard of Rule 8(a), not the partyculari
requirement of Rule 9(b).Windy City Metal536 F.3d at 670.

The amended complaint adequately alleges conduct by LPS that is “unfairi thie
meaning of the ICFA. In particular, LPS broke into the Hills’ home sevenaktiand during
some of the breains LPSvandalized the home and soughtdader it inaccessible to or
uninhabitable by the Hills by replacing the locks, draining and wrecking thedtet tank, and
dumping antifreeze in the toilet; during at least one bneakPS stole some of Brian’s personal
property, including his carpentry tools. Doc. 42 at 1 26-27, 33, 34. ilyyal reasonable
inferences in the Hills’ favor, the court must conclude at this stage that L$Bopeg that its
illegal conduct would ultimately drive the Hills out of their home so that Wells Fangd take
possession without having to go through the potentially lengthy foreclosure pnuaredated by
the lllinois Mortgage Foreclosure Law (“IMFL”), 735 ILCS 5/1801et seq

The IMFL provides that “[a]ny person ... who harasses or intimidates such otx{pa
mortgaged real estate], with the intent of inducing such occupants to abandon thgedortga
premises, in order to obtain a finding of abandonment ... shall be guilty of a Class B
misdemeanor.” 735 ILCS 5/15-1104. The IMFL also states that “[p]ritbretentry of a

judgment of foreclosure ... [ijn the case of residential real estate, theagorrtghall be entitled

13



to possession of the real estate except if” the court decides to give thageerfipssession for
“good cause.” 735 ILCS 5/15-1701(b). Because no judgment of foreclosure had been entered
and the state court judge had not entered an order giving pre-judgment possessits to We
Fargo, LPS’sallegedattempts to drive the Hills to abandon their home so that Wells Fargo could
take possssionviolated the IMFL.

A practice that attempts to circumvent the foreclosure process establistietblsylaw
is against the public policy of lllinoisSee Boyd v. U.S. Bank, N.A., ex rel. Sasco Aames Mortg.
Loan Trust 787 F. Supp. 2d 747, 752 (N.D. Ill. 2011 @laintiff may prove afCFA
unfairnesslaim by showing that the challenged pgiee offends public policy,” andd' practice
can offend pult policy if it violates a standard of conduct contained in an existing statute or
common law doctrine thaypically applies to such a situatigrfinternal quotation marks and
citations omitted) (citingases)see als@perry & Hutchinson Cp405 U.S. at 244 n.5 (in
determining whether a practice is “unfair,” the FTC considers “whether thegarastthou
necessarily having been having been previously considered unlawful, offends publi@apati
has been established by statutes, the common law, or otherwise—whether, in otheit i8ords
within at least the penumbra of some common-law, statutory, or other establishqut obnce
unfairness”);People ex rel. Hartigan v. Knecht Servs., |35 N.E.2d 1378, 1385 (lll. App.
1991)(“the lllinois legislature has specifically stated that, in construingoge2tof the [ICFA],
consideration shall be given to the interpretations of the Federal Trade Camraiss the
federal courts relating to Section 5(a) of the Federal Trade Commissign(iAttrnal quotation
marks omitted).The paricular tactics allegedly used by LPS were “immoral, unethical,
oppressive, or unscrupulous™—in fact, they were all four. LREegedconduct also violated

other laws; for instanc&PS itself admits that the Hills have “pled the bare minimum to state a

14



state law claim for trespass.” Doc. 74 at 7. Because LPS’s allegeddated lllinois statutory
and common lawthe amended complaint states a viable ICFA unfairness clhaeRkeed v.
Farmers Ins. Group720 N.E.2d 1052, 1057 (lll. 1999) (“The public policy of the state is found
in its constitution, its statutes, and its judicial decision&K);v. Knechtb85 N.E.2d 156, 163

(. App. 1991) (holding that aourt addressingn ICFA unfairnesslaim must consider

whether the challenged practice “offends public policy as established lgstahe common

law or otherwise); Boyd 787 F. Supp. 2d at 752.

The Hills have not pled a viable ICFA deceptive conduct claim. An ICFA degeepti
conduct claim requires “(1) a deceptive act or practice by the defendant, (2)aheaieTs
intent that the plaintiff rely on the deception, (3) the occurrence of the deceptioaursa of
conduct involving trade or commerce, and (4) actual damage to the plaintiff thaaiseult of
the deception.”"De Bouse v. BayeB22 N.E.2d 309, 313 (lll. 2009). In addressing
deceptiveness, the Hills ignore the bréakand instead focus on the postings placed on their
property: “Defendants’ conduct is ... deceptive because Wells Fargo’s agentgdstimgs
falsely threaten dispossession and/or disablement of property when such conduicsintgst f
approved by the court.” Doc. 42 at { 76. But the postings themselves, which areldtidbke
complaint, Doc. 42-3and quoted above, refute that charaz&tion. Again, the postirsgsay

NOTICE
LPS Field Services, Inc., inspected this property and foundog tvacant or
abandoned. The mortgage holder has the right and duty to protect this
property. Accordingly, it is likely that the mortgage holder will have the

property secured and/or winterized within the next few days.

Therefore, if this property BOT VACANT, please call the number below
immediately [the posting gives LPS’s telephone numberl].

15
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Doc. 42-3 at 2. The Hills focus on this portion of the postings likely that the mortgage
holder will have the property secured and/or winterized within the next few daysfi they
construe as a deceptitlgeat to dispossess them. Doc. 59 atBdt read in context, it is clear
that “secur[ing]” the property is intended as a response toasteng’s supposition that the
property is “vacant or abandoned.” And the final sentence of the posting makdbat¢lae
supposition can be corrected—that the owner can stop LPS from securing the prppatind
and informing it that the property is not vacant. In their brief opposing dismissHlilithdo
not even acknowledge the final sentence of the pqstingh less attempt to explain how it is
consistent with their view that the posting was deceptive. The psstiag have been annoying,
but they could not be said to have conveyed the imeshat LPS meant to “secure” the
property even if the Hills continued to live there—an impression, had it actually beesyed,
that would have been “deceptive” because lllinois law in fact barred LPS fkamg the
property while the Hills remainad possession.

The Hills contend that LPS’s “postings are in direct contravention of the famgage
foreclosure notices, which advised the Hills and the class members that, ‘“Thleolesupants
of a home have the right to live in the home until a judge enters an order for posse$3umn.”
59 at 14. But read in full, the postings did not conflict with the foreclosure notices. To the
contrary, the postings acknowledged that LPS would not secure the home if it wagthfoatn
its belief that the hme had been abandoned was incorrect, and it listed a phone number for the
occupants to call if they had not abandoned the home. At the motion to dismiss stagef the cour
must draw all reasonable inferences in favor of the Hills, and soris itifat LPSJid not have a
goodfaith belief that the Hills had actually abandoned their home, but insteatbdgsbat belief

as a pretext for taking possession of the property without first obtaining thectat's
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permission. So understood, the posintay hae been obnoxious and harassing, but they were
not deceptive. LPS plainly did not intend that the Hills rely on its representationlibbéved

the home was abandoned, for the postings acknowledged the possibility that the home was not
abandoned andage the Hills a way to inform LPS of that fact.

That the Hills had a legal right to remain in possession absent a court order to the
contrary says nothing about what should happen if, as LPS purported to believe, thedHills ha
voluntarily decided to abandon their property. The Hills do not suggest, for instanes/ethdt
they had abandoned the property, LPS could not lawfully séonrout first getting a court
order; by failing to make such an argument, they have forfeitefkeAlioto v. Town of Lisbon,

651 F.3d 715, 721 (7th Cir. 2011) (“[w]e apply [the forfeiture] rule where a party fails to develop
arguments related to a discrete issudtgge v. Quinn612 F.3d 537, 557 (7th Cir. 2010) (“itis

not the obligation of this court tesearch and construct legal arguments open to parties,
especially when they are represented by counsel, and ... perfunctory and undeveloped
arguments, and arguments that are unsupported by pertinent authority, are whrae#gt$

and internal quotation mies omitted).

To summarize, for purposes of their ICFA clathe Hills have failed to allege that
Defendants engaged in deceptive practices, but they have successfully abi¢dgleeytengaged
in unfair practices. Because the statute is phrased tigjumctive, the Hills may proceed with
their unfair conduct claim despite the absence of deceptive corfsiee®appas v. Pella Corp.

844 N.E.2d 995, 1002-03 (lll. App. 2006). Accordingly, LPS’s motion to dismiss Count Il is

denied though the Hills cannot proceed with their ICFA claim on a deceptive prattemy.t
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Il. Defendants’ Motion to Strike Class Allegations

Defendants ask the court to rejdwt Hills’ putative class action by striking the amended
complaint’s class allegations. The FDCBElAIim has been dismissed and the ICFA claim cannot
proceed on a deceptive conduct theory, so the court need consider only whether an IGFA unfai
conduct class can proceed. Because the amended complaint’s class allegatiods p
certification of the putative ICFA unfair conduct class, the motion to strigmiged.

As a threshold matter, the Hills contend that no procedural mechanism empowers the
court to decide at the pleading stage whether the suit will be permitted to pre@eelhss
action. Doc. 60 at 8 The Hills are incorrect. Rule 23(c)(1)(A) states that “[a]t an early
practicable time after a person sues ... as a class representative, the court nmistedeyer
order whether to certify the acti@s a class action.Fed. R. Civ. P. 23}¢€1)(A). The rule’s text
plainly indicates that the court may decide to reject a plaintiff's attempt to repeeskss as
soon as it becomes obvious that the plaintiff will be unable to satisfy Rule 23. fiéwosit ovill
not be “practicable” for theourt to do that at the pleading stage, but sometimes the complaint
will make it clear that class certificationirsappropriate. The Supreme Court has recognized as
much: “Sometimes the issues are plain enough from the pleadings to deterntimer Wiee
interests of the absent parties are fairly encompassed within the named’slalatrth, and
sometimes it may be necessary for the court to probe behind the pleadings doefargeto rest
on the certification question.Gen. Tel. Co. of Sw. v. Falco#b7 U.S. 147, 160 (1982). This is
a case where “the issues are plain enough from the pleadings” to allow the coumtltide that
no class can be certified.

Pilgrim v. Universal Health Card, LLG60 F.3d 943 (6th Cir. 2011), supports the view

that rejecting class certificatiat the pleadingtage is proper. The defendanPitgrim moved
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to strike the complaint’s class allegationsg @he district court granted the motiolal. at 945.

On appeal, the plaintiffs contended that the district court had jumped the gun by rulingson cla
certification early on, when the plaintiffs still hoped to strengthen their caseitification

through discovery. The Sixth Circuit disagreed:

The plaintiffs’ other objection to the district court’s claggion ruing goes to

the timing, not the substance, of it. Given more time and more discovery, they
say, they would have been able to poke holes in the court’scdasg:zation
analysis. We think not.

That the motion to strike came before the plaintiffs had filed a motion to
certify the class does not by itself make the court’s decision reversibly
premature. Rule 23(c)(1)(A) says that the district court should decide whether
to certify a class “[a]t ararly practicable time” in the litigation, and nothing
in the rules says that the court must await a motion by the plaintiffs. As a
result, “[e]ither plaintiff or defendant may move for a determination of
whether the action may be certified under RulE€®2).” 7AA Charles

[Alan] Wright et al.,Federal Practice and Procedu&1785;see also, e.g.
Vinole v. Countrywide Home Loans, Ins71 F.3d 935, 941-44 (9th Cir.
2009);Cook County College Teachers Union, Local 1600 v. Bi%6 F.2d
882, 884-85 (7th Cir. 1972).

To say that a defendant may freely move for resolution of the class-
certification question whenever it wishes does not free the district court from
the duty of engaging in a “rigorous analysis” of the question, and “sometimes
it may be necgsary for the court to probe behind the pleadings before coming
to rest on the certification questionGen. Tel. Co. v. Falco@57 U.S. 147,

161, 160 (1982). The problem for the plaintiffs is that we cannot see how
discovery or for that matter more #mvould have helped them. To this day,
they do not explain what type of discovery or what type of factual
development would alter the central defect in this class claim. The key reality
remains: Their claims are governed by different States’ laws, a largely legal
determination, and no proffered or potential factual development offers any
hope of altering that conclusion, one that generally will preclude class
certification.

Id. at 949 (first two alterations in original).
The Seventh Circuit case cited Biygrim, Cook County College Teachers Union, Local
1600 v. Byrdsupra held, citing Rule 23(c), that “[o]ne opposing a class action may move for an

order determining that the action may not be maintained as a class suit.” 456 F.2d at 885. And
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more recatly, in Kasalo v. Harris & Harris, Ltd. 656 F.3d 557 (7th Cir. 2011), the Seventh
Circuit cited Rule 23(c)(1)(A) for thpropositions thatd court may deny class certification even
before the plaintiff files a motion requesting certificatiandthata court “need not delay a
ruling on certification if it thinks that additional discovery would not be useful in regptiie
class determinatioh Id. at 563. Given this, and given that the court would Riigrim
persuasive even €ook County Teachers Uni@amdKasalowere not on the books, the court
holds that a ruling on class certification is appropriate at the pleadingngtege, as here¢he
pleadings makelear that the suit cannot satisfy Rule ZeeJoseph M. McLaughlin,
McLaughlin on Class Actior$ 3:4 (2012) (“courts have held that motions to strike should not be
the norm, but are appropriate when the unsuitability of class treatment is endéetface of
the complaint”).

The amended complaint defines the proposed class as “alhpeansiiie State of Illinois
to whom: (a) Defendants and their agents threatened to take or did tajkelicai-action to
effectuate the nojudicial dispossession or disablement of homes prior to the entry of any court
order which: (i) determined the property had been abandoned; or (ii) ordered possession or
judgment of foreclosure, sale, and confirmation of sale pursuant to 735 ILCS 5/15-1508.” Doc.
42 at  39. Defendants assert many bases for striking the class allegati@mg, is dispositive:
The proposed class cannot satisfy the predominance requirement of Rule 23(b)(3hcénd s
Rule 23(b)(3) is the only route to class certification that the Hills invoke, Doc.80D(&A case
need only satisfy one element of Rule 23(b), and the Hillsipatecthat they will seek to certify
the class under Rule 23(b)(3).”), the class’s inability to meet its requitensefatal to the
proposed classeeWal-Mart Stores, Inc. v. Duke431 S. Ct. 2541, 2548 (2011) (“the proposed

class must satisfy at le¢asne of the three requirements listed in Rule 23(b)").
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Rule 23(b)(3yequires thatthequestions of law or fact common to class members
predominate over any questions affecting only individual members, and that actitasssa
superior to other available methods for fairly and efficiently adjudicatiegontroversy.” Fed.
R. Civ. P. 23(b)(3).The Seventh Circuit has explained the predominance requirement as
follows:

Rule 23(b)(3)’s predominance requirement is satisfied when common

questions represéa significant aspect of a case and ... can be resolved for all

members of a class in a single adjudication. Or, to put it another way,

common questions can predominate if a common nucleus of operative facts

and issues underlies the claims brought by the proposed class. If, to make a

prima facie showing on a given question, the members of a proposed class

will need to present evidence that varies from member to member, then it is an

individual question. If the same evidence will suffice for each merober t

make a prima facie showing, then it becomes a common question. Individual

questions need not be absent. The text of Rule 23(b)(3) itself contemplates

that such individual questions will be present. The rule requires only that

those questions not predominate over the common questions affecting the

class as a whole.
Messner v. Northshore Univ. HealthSysté60 F.3d 802, 815 (7th Cir. 2012) (citations,
brackets, and internal quotation marks omitted). “Analysis of predominance und@3g)IS)
‘begins, of course, with the elements of the underlying cause of actitimd’ (quotingErica P.
John Fund, Inc. v. Halliburton Cp131 S. Ct. 2179, 2184 (2011)). Again, having dismissed the
FDCPA claim and having held that the Hills failed to adequatédgalan ICFA deceptive
business practices claim, the court will focus on the elements of an IG&A practices claim.
To determine whether a business practice is unfair, the court considers étheme practice
offends public policy; (2) whether it is immoral, unethical, oppressive, or unscrupdods;(B)
whether it causes substantial injury to consumeRnbinson 775 N.E.2d at 960.

The amended complaint makes clear that the questions of law or fact common to the

members of the putative slaare few, while questions that must be resolved independently for
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each class member predominate. The Hills assert that the following qaedtfant and law are
common to the members of the proposed class:

a. Whether Defendants’ practices of boardipgchanging locks, and entering

into homes without [a] hearing or a court order violates statutory and common

law;

b. Whether Defendants’ pre-judgment dispossession constitutes unfair and
deceptive business practices and unlawful trespass;

c. WhetheDefendants’ form notices ... falsely, deceptively or unfairly state a

consumer’s obligations and a mortgagee’s rights in contravention of the lllinois

Mortgage Foreclosure Law; and

d. Whether Defendant LPS violated § 1692f(6) [of] the FDCPA.
Doc. 42 at 1 42. Questions (c) and (d) are easily disposed of, for thdasijust held that the
materiat posted on the Hills’ property did not violate the ICFA and that the Hills have failed to
state a 8.692f(6) claim. Question (b) must be rejected on the same ground, for the Hills have
not pled that Defendants actually dispossessed them of their property; they dawelyplbat
Defendantattemptedo dispossess them by taking certain actions while the Hills were away
from home, but that they were able to return to their home after each break-in. Moasove
shown above, the Hills have not adequately pled deceptive practices.

To give the Hills the benefit of the doubt, suppose that Question (b) were edited to ask
whether Defendantsittemptsat prejudgment dispossession constitute unfair business practices
and unlawful trespass, and then combine that new version of Question (b) with Qugstion (a
which asks whether Defendants’ practices of boarding up, changing locks, and entering
homes without a hearing or a court order violates statutory and common law. Thosmguest
are indeed presented by the Hills’ case and maypb®mon taat least some other class

members-"some” because the class definition’s reference to-jndicial action to effectuate

the non-judicial dispossession of homes” sweeps in homeowners who allegedly wettedubjec
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to other forms of nofudicial misbehaviar But those two questions could not possibly
predominataunder Rule 23(b)(3). Those “questions” are little more thanadbdégal
definitions; it is obvious that the acts described, when performed by a person wghtro r
possession, are unlawful. The ccuais held above that they are unfair prastiseder the ICFA
when intended to drive homeowners out of rightful possession of their property, and plainly
breaking into a home without legal authorization constitutes “unlawful tresp@sesBurns
Philp Food, Inc. v. Cavalea Continental Freight, Int35 F.3d 526, 529 (7th Cir. 1998) (under
lllinois law, “[tJrespasss entry without consent”); 720 ILCS 5/19-4(a)(1) (“A person commits
criminal trespass to a residence when, without authority, he or she knowingly@ntemains
within any residence, including a house trailer that is the dwelling place of atjothe

Thesequestions cannot predominate because the lawsuit presents a slew of legal and
factual questions that are unique to each class member. With respect to eavlerclbesthe
following questionsare presentedWhat actions did Defendants take agathat particulaclass
member? I they change his locks, board up his doors or windows, or do somethitigeslse
vandalizing his hot water tank, or did they merely enter his home without doing anything i
particular inside it, or merely trespass on his land without entering acyusg® When did each
act take place, and which occurred within the applicable statute of limitatiom$Re Particular
actions amount tan attempt to drive thelass member out of his home (as was the case with the
Hills), or do they in some other way constitute unfair practices under the ICFA? Did Defenda
have a court order entitling theim dispossess the class member?

As mentioned above, unfairness under the ICFA “depends on dgasese analysis,”
Siege] 612 F.3d at 935, and this case is no exception. “If, to make a prima facie showing on a

given question, the members of a proposed class will need to present evidencéeth&ovar
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member to member, then it is an individual questidigssner 669 F.3d at 815. The principal
guestions to be resolved for each class member would be such individual qudsdicims.
guestion must be answered individually for every member of the ICFA class, ardhvehiinal
guestion just noted-which requires a search of the recofdany foreclosure proceedings
involving that class member—may not be especially onerous, the others would be. And those
guestions, which ask what Defendants did to a given class member and whethemitaivas
under the applicable legal standard, ae=dore of the liability case; they are thesfions that
predominate, and because they are individual rather than class questions, fhdg pinec
proposed class from meeting Rule 23(b)(®ysdominance requiremenfeeSiege) 612 F.3d at
935-36 (afirming district court’s denial of class certificationar ICFA unfairness claim
because “questions of fact common to class members did not predominate over aoggjuesti
affecting only individual members,” as required by Rule 23(b)@)na v. WellPoint Health
Networks, InG.250 F.R.D. 374, 382-84 (S.D. Ill. 2008) (same).

The Hills respond that “the work orders from Wells Fargo to LPS will prove tleds W
Fargo directed LPS to secure the homes, and LPS’s reports back to Wells/Hazgofirm it
did so.” Doc. 60 at 17. But what actuadigd specificalljhappenedo each class member still
presents individual, fact-bound questions that turamgnavailable communications between
Defendants as well as other evidence, including testimony from the releassnetmber and
the relevant employees of Defendant$e jury’s determination of whether the Hills suffered an
ICFA unfair conduct violation will not determine, one way or the other, whether any other
putative class member also suffered an ICRRa conduct violation. And so it is
inconceivable that any evidence exists that would avoid the necessity of cogduodividual

liability proceedingdor each class memhewith evidence unique to that class member. That
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means that individual questions predominate,agwbrdingly that class certification would be
inappropriate.
Conclusion

For the foregoing reasons, LPS’s motion to dismiss is granted with réspee FDCPA
claim and denied as to the ICFA claim, though the ICFA ct@rmmotproceed on a deceptive
practices theory Defendants’ motion to strike the class allegations is grantedICH#e
unfairness claim may proceed on behalf of the Hills, though not as a class €latnespass
andprivacy claims may proceed as well.

Thedismissal of the FDCPA claim on limitations grounds, and the holding that the
amended complaint doest state an ICFA deceptive practices claim, are without prejudice to
repleading.SeeBogie v. Rosenberd05 F.3d 603, 608 (7th Cir. 2013) (“When a caaigl fails
to state a claim for relief, the plaintiff should ordinarily be given an oppaytuatileast upon
request, tamendhe complaint to correct the problem if possihteBausch v. Stryker Corp.
630 F.3d 546, 562 (7th Cir. 20108 a generamatter,Rule 15 orcharily requires that leave to
amend be granted at least once when there is a potentially curable problem withglent@r
other pleading.”). Ordinarily, a dismissal on limitations grounds is with peguzicausa
limitations poblem cannot be cured by repleadir®eeRosenfield v. HSBC Bank, US581
F.3d 1172, 1189-90 (10th Cir. 201@¥firming the district court’s rejection of the plaintiff's
request for leave to amend where the amendment would have been futile becausashe clai
were untimely) Dodds v. Cigna Sec., Ind.2 F.3d 346, 353 (2d Cir. 199@3ame). But because
it is possible, albehighly unlikely, that the Hills did not plead everythirejevant to 81692f(6)
that occurred during the oryear FDCPA limitations period, the court will give the Hills one

final opportunity to do so. And because the contours dfttg FDCPA and ICFA claims have
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not yet been set, the striking of the class allegations is without prejudied.ag e Hills have

until June 142013, to replead those aspects of their case.

May 24 2013

N.hitéd States District Judge

26



