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INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MICHAEL ALONSO et al,
Plaintiff s,
V.

Case Nol12 C 7373
LESLIE J. WEISS et a|

N N N N s N

RANDALL S. GOULDING, Judge Joan H. Lefkow

Plaintiff,
V.

LESLIE J. WEISS, BARNES &
THORNBURG, LLP et al.,

\ ) N N N N N N N N N N

Defendars.
OPINION AND ORDER

Plaintiffs, limited partners in one or more intregnt funds (collectively, the Fungs
filed suitindividually and derivatively againgi) the Funds; (2) the Nutmeg Group, LLC
(Nutmeg), the manager of the Funds;(8}lie J. Weiss, the couappointed receiver for
Nutmeg and the Funds; and @arnes& Thornbug, LLP, the law firm retained by the receiver
to perform legal services. In a twerggie count amendembmplaint, plaintiffs allege, among
other things, that Weiss, Barnes & Thornburg, Bntmegbreached theifiduciary duties and
committed legl malpracticeDiscovery has close@efore the court iplaintiffs’ motionfor

summary judgment with respect to defendants’ fourth, fifth, and sixth affirendefenses.For

! The motion is filed on behalf of thdonsoplaintiffs but not on behalf of Randall Goulding.
(Dkt. 100 at n. 1.) Goulding is the pro se plaintifbirelated actionGGouldingv. Weiss, et aJ.No. 15 C
4693, which has been consolidated with this c&ssedkt. 60.)
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the following reasons, their motion (dkt. 99)grantedn part and denied ipart
BACK GROUND?

On August 6, 2009he courtappointed Leslid. Weiss to be the equity receiver for
Nutmegin SECv. The Nutmeg Group, LLC, et,aNo. 09 C 1775. (Dkt. 122-at 5-14.) In doing
so, the court ordered, “The Receiver shall be the agent of this Court and solely thef Hgent
Court in acting as Receiver under this Orddd’ &t 5.) The ordeset out the receiver’s
numerous powers and dutiekl. @t 5-10.) Of importancéere, the order directed Weissfile
with the court, in regular intervals, reports of her acts and transactions irpheitgas receiver.
(Id. at 10.)

During the course of her receivership, Weiss filed numerous repitintthe court
explaining to some extent what she had done, what she was doing, what she was planning to do,
and her reasons for doing s8eedkts. 124-2—-124-1) A copy ofeach of these reports was sent
to and received by plaintiffs. (Dkt. 124-11 at 31-37.) The first indication ofjaalynsplaintiffs
may have hadegarding Weiss’s actisrappearesn December 9, 2009, when Goulding’s
former administrative assistant, herself an investor in Nutmeg, appearéeatng to express
concern about the receivership. (Dkt. 124-12 aY ALthat time, Judge ibler® in open court
explained to the investor that “if there are materials that you believe it istanptrat the Court

both hear and consider, there are certain alternatives available tolggurhg investor was

2 Unless otherwise noted, the facts in this section are taken from ties’dawcal Rule 56.1
statements and are construed in the light most favorable to the non-mowing parcourt will address
many but not all of the factual allegations in the parties’ submissistiseaourt is “not bound to discuss
in detail every single factual allegation put forth at the summagnedt stagé Omnicare, Incyv.
UnitedHealth Grp., Ing.629 F.3d 697, 704 (7th Cir. 201(T)tation omitted)In accordance with its
regular practice, the court has considered the parties’ objections tatdmaestts of fact and includes in
this background only those portions of the statements and responses thatgmeapiyrsupported and
relevant to the resolution of this motion. Any facts that are not contrdvasteequired by Local Rule
56.1 are deemed admitted.

® The case was originally assigned togilvilliam J. Hibbler, who died in March 2012, after
which the case was reassigned to the undersigned judge.



advised to either retain counsel or visit the pro se desk at the courthouse to inquireiagaut fil
motion in order to intervene in some fashidd.)(Although the investoindicated that she
intended to do so, neither she nor any other investor ever followed the court’'s sugggtstion
how they could be heard pertaining to the receivership. (Dkt. 124-33-169)

On September 14, 2012, plaintiffs filed itheriginal complaint and on September 26,
2013 an amended complaind.(f 11.) On June 10, 201fhe court granted in part and denied in
part defendants’ motion to dismiss. (Dkt. 55.) The court held thatotailpsallegingbreach of
fiduciary duty against Weiss were sufficiently pleaded and explained thatvalifyl and
deliberate” breaches of fiduciary duty by a receareractionableld. at 13.)

Weiss filed an answer on August 14, 2015, in which she asserted numerous affirmative
defenses. (Dkt. 70.) The affirmative defenses at issue here are the féithrtantl sixth. The
fourth affirmative defense alleges:

The Amended Complaint is barred, in whole or in part, by the doctrines of waiver,

ratification, and/or acquiescence. Among other things, Ms. Weiss discloskee all t

decisions that are now being challenged in one or more of her reports to the court
in connectio with her role as Receiver, and none of the Plaintiffs objected.

(Id. at 154.)The fifth affirmative defense alleges:

The Amended Complaint is barred, in whole or in part, by the doctrine of laches.
Among other things, Ms. Weiss disclosed all the decisions that are now being
challenged in one or more of her reports to the court in connection with her role as
Receiver, and none of the Plaintiffs objected. Defendants have been prejudiced by
Plaintiffs’ failure to act due to, among other things, the passage of time and the
death of Judge Hibbler.

(Id. at 154-55.The sixth affirmative defense alleges:

The Amended Complaint is barred in whole or in part by the doctrines of
contributory negligence and assumption of risk. Among other things, Plaintiffs
knew or should have known that Mr. Goulding was a convicted felon at the time
they invested with him, that many of Mr. Goulding’s investments were
illegitimate, and that Mr. Goulding vastly overvalued their investments. Yet, they
failed to take any action to pratehemselves.



(Id. at 155.)
LEGAL STANDARD

Summary judgment obviates the need for a trial where there is no genuine issaaas
material fact and the moving party is entitled to judgment as a matter of law. FK&d. R.
56(a). A genuine issue ofaterial fact exists if “the evidence is such that a reasonable jury could
return a verdict for the nonmoving partyAhdersorv. Liberty Lobby, InG.477 U.S. 242, 248,
106 S. Ct. 2505, 91 L. Ed. 2d 202 (1986). To determine whether any genuine fackists,le e
the court must pierce the pleadings and assess the proof as presented indgpasivers to
interrogatories, admissions, and affidavits that are part of the record. .Reid. R. 56(c). In
doing so, the court must view the facts in the light most favorable to the non-movingrmhrty
draw all reasonable inferences in that party’s faBonttv. Harris, 550 U.S. 372, 378, 127 S. Ct.
1769, 167 L. Ed. 2d 686 (2007). The court may not weigh conflicting evidence or make
credibility determinationgOmnicare 629 F.3d at 704.

The party seeking summary judgment bears the initial burden of proving there is no
genuine issue of material fa@elotex Corpy. Catrett 477 U.S. 317, 323, 106 S. Ct. 2548,
91 L. Ed. 2d 265 (1986). In response, the non-moving party cannot rest on bare pleadings alone
but must designate specific material facts showing that there is a genuin@idsiaé Id. at
324;Insoliav. Philip Morris Inc., 216 F.3d 596, 598 (7th Cir. 2000). If a claim or defense is
factually insupported, it should be disposed of on summary judgi@etdtex 477 U.S. at 323—
24.

ANALYSIS
The Sixth Affirmative Defense Alleging Contributory Negligence
Plaintiffs argue thatsince the surviving claims in this case involve “willful and

deliberate” breaches of a fiduciary duéyy contributory negligence dineir part is irrelevant as



a matter of law. (Dkt. 100 at@Plaintiffs citeBrewerv. United States864 F. Supp. 741, 746
(N.D. Ill. 1994),wherethe court found that contributory negligence is not a defense to willful
conduct. Because the court agrees and defendant has failed to respond to plaintfifsamibti
relates to defendant’s sixth affirmative defendaingiffs are entitled to summary judgment.
Accordingly, the defendant’s sixth affirmative defense is dismissed.
1. The Fifth Affirmative Defense Alleging L aches

“Laches is an equitable doctrine that precludes the assertion of a claihtidpgréa
whose unreasonable delay in raising that claim has prejudiced the opposirig\pauty.
Hergan 2012 IL App (1st) 113179 | 35. Unlike statusédsimitations, which ag based on the
passage of time, laches is based “upon changes of conditions or relatioridhips v. City of
Indianapolis 281 F. 3d 648, 653 (7th Cir. 2002). Thus, there must be both a lack of diligence by
the plaintiffs and prejudice to the defendaids:The plaintiffs bear the burden of explaining
their delay in bringing suit.Id.

Plaintiffs contend that Weiss'’s laches defense is legally deficient becaulaeh@s is not
a defense to a legal claim, (2) the delay was too short for lacheglyo apd (3) Weiss failed to
plead prejudice. (Dkt. 100 at 5-6.)

A. Whether Laches|s An Applicable Defense

Paintiffs’ remaining claims¢ountslV—-XX) seekonly monetaryelief. Plaintiffs contend
that because breach of fiduciary duty is a legal claim, rather than an ezjaltail, Weiss
cannot assert laches as a defense. (Dkt. 10Qc#irty Jefferson Nat'Bank of Miami Beach.
Cent. Nat'l Bank of Chj.700 F. 2d 1143 (7th Cir. 1983))Although traditionally, in lllinois,
laches apiped to purely equitablelaimsand statutes of limitations to legal claimisuch

‘mechanicdlapplications are no longer followedill v. Bd. of Educ. of Cicero Sch. Dist.,99



812 N.E.2d 604, 612, 351 Ill. App. 3d 47, 285 Ill. Dec. 784 (20@dither plaintiffs’ citation to
Jeffersons outdatedaslllinois courts and the Seventh Circuit harece recognized breach of
fiduciary duty as an equitable acti@ee Wolinksy. Kadison 2013 IL App (5kt) 111186 1 109
(citing Bank One, N.Av. Borse 812 N.E. 2d 1021, 1026-27, 351 lll. App. 3d 482, 286 lll. Dec.
6 (2004) (citing cases))r. of Operative Plasterers’ & Cement Masons’ Local Union Officers &
Emps Pension Fund. Journeymen Plasterers’ Protective & Benev. Soc., Local Union No. 5.
794 F. 2d 1217, 1220 (7th Cir. 1986) (finding that because a common law claim for breach of
fiduciary duty is equitable in natung,js subject to the doctrine of lachepsee alsaSzymanskt.
Glen of South Barrington Property Owners Associgte9 N.E. 2d 272, 274, 293 Ill. App. 3d
911, 228 Ill. Dec. 400 (1st Dist. 199ffirming the trial cours application of the doctrine of
laches to a claim for damages based@ach of fiduciary duty)Conservancy. Wilder Corp.
of Delaware 2009 WL 1492177 at *11 (niog thatSzymanskiwhich applied the doctrine of
laches|nvolved quasi-equitable claims of breach of fiduciary duagditionally, plaintiffs’
citations to cases thatvolve breach of contract claimglaksymv. Loesch 937 F.2d 1237, 1239
(7th Cir. 1991)Nature Conservancy. Wilder Corp. of Delawareg656 F.3d 646, 647 (7th Cir.
2011) Primus Fin. Servsy. Walters 2015 IL App 1510541 1, 3, are inapposite to tieeach
of fiduciary duty claimsalleged here

Therdore, plaintiffs’ argument that laches cannot be applied where only monetafy relie
is sought is rejected.

B. Laches Applied

Paintiffs alternatively argu¢hat even ifthe doctrineapplies Weiss cannot establish
lacheswhere (1) a delay dfventy-five months has never before triggered the application of

laches and (2) Weiss was not prejudiced by this delay. (Dkt. 100 at 9HOdefense of laches



requires a showing of (1) “lack of due diligence by the party assertingaing”alesulting in an
unreasonable delagnd (2) “prejudice to the opposing partW. Bend Mut. Ins. Ca.
Procaccio Painting & Drywall Cq.794 F.3d 666, 678 (7th Cir. 2015) (quotMan Milliganv.
Bd. of Fire & Police Comm’rs630 N.E. 2d 830, 833, 158 Ill. 2d 85, 196 Ill. Dec. 665 (1994)).
To demonstrate an unreasonable delay, the facts must establish that pdedito seek
redress promptly after having knowledge upon which the claim is dasadanv. Putnam
884 N.E. 2d 756, 770, 379 Ill. App. 3d 807, 318 Ill. Dec. 788 (2008ere are no mechanical
rules to determine if the length of delay was unreasonable. Rather, the reassssableany
delay depends upon the circumstances of each ddse&lfider this approachf, the plaintiff fails
to justify any delay in bringing the actiptthe defendant must show that he was somehow
harmedor prejudiced by the plaintif’ delay: Nolesv. Bramantj No. 95 C 6327, 1996 WL
526787, at *3 (N.D. Ill. Sept. 12, 1996).

Here,plaintiffs contend that they are entitled to summary judgment on the laches defense
as a matter of law because lllinois court has upheld laches baseddwentyfive-month
delay. (Dkt. 100 at 6.) Weiss has identified at leastaaise in which aourt found a six-month
delay to be an unreasonable delager the laches analys{®kt. 123 (citingBill, 812 N.E. 2d at
610-11).) Accordingly, the court rejegintiffs’ argument that a twgear delay caneverbe
an unreasonable delay undches?

With regardto prejudice, plaintiff argue thatVeisshas nopleadedorejudice stemming
from plaintiffs’ failure to object to her conduct. Although a motion for summary jedgns not

a time to attack pleading®/eissdid in factpleadthat “Defendants have been prejudiced by

* Plaintiffs separately address whether they had the requisite knowledgsrafghtto objectin
order to start the clock on the due diligence requirement undérsthelemenbof laches (Seedkt. 100 at
9-15.) Because plaintiffsonflatether discussion of adequate notice (knowledge) for the fourth and fifth
affirmative defenses, the courbtwill separately address the notice requirement in sectiomfia/.



Plaintiffs’ failure to act due to, among other things, the passage of time ateltieof Judge
Hibbler.” (Dkt. 70 at 155.) As stated aboved plaintiffs filed their suit earlier, or at minimum
objected to Weiss proposed actions in her regular reports to the court, Weiss would have been
in a position to address the objections and possibly change her proposed plan to avoid any
damages claims by plaintiffSimilar to the facts iszymanskwhere delay in filing suit barred
a claim for damages resulting from continued construction of a home allegedtbrbach of a
restrictive covenaniVeiss has sufficiently pleaded that plaintiffs’ failure to take action, by
objecting to her proposed actions earlier, has prejudiced her.

Accordingly, summary judgment on the defense of laches is denied.
1. TheFourth Affirmative Defense Alleging Waiver and Ratification

Plaintiffs argue that the fourth affirmative deferaieging that the amended complaint
is bared by the doctrines of waiver, ratification, and/or acquiescemgst, be dismissed as a
matter of law. (Dkt. 100 at 6.)

A. Waiver

Waiver is defined by lllinois law as “the intentionalinquishment of a known right.”
Ryderv. Bank of Hickory Hills 585 N.E.2d 46, 49, 146 1ll.2d 98, 165 Ill. Dec. 63091). A
waiver may be express or it may be “implied from the conduct of the party whegsdto
have waived a right.Id. Here, Weiss argues that plaintiffs implicithaived their claims
because they failed to object to Weiss’s caudered filings disclosing her decisions with regard
to the funds she planned to pursue inNtloeémeditigation.

An implied waiver must be proved by “a clear, unequivocal, and decisié the party
who is alleged to have committed waivdd’ The implied waiver inquiry is factuaCorbettv.

DRH Cambridge Homes, IndNo. 04 C 3344, 2005 WL 1838456, at *2 (N.D. lll. July 26, 2005).



If there is no dispute as to the material facts Whicderlie a claim of waiver, then the
determination of what facts constitute a waiver is a question oHalgon Inv. Cov. Villelli,
No. 97 C 988, 1998 WL 312107, at *7 (N.D. lll. June 3, 1998) (citing lllinois court cases). The
essential question w8hether, based on the circumstancaspérson against whom the waiver is
asserted has pursued such a course of conduct as to sufficiently evidence an itatevdive a
right or where his conduct is inconsistent with any other intention than to wai#eD.I.C., ex
rel. Ravenswood Bank Republic Title Cq.No. 10 C 6242, 2011 WL 1526817, at *2 (N.D. IIl.
Apr. 20, 2011) (quotingryder 585 N.E.2d at 49). Inaction alone will not suffite.

Plaintiffs argue that they could not have waived tbi@ims because Weiss’s reports
filed with the court, which were forwarded to plaintiffs, never set forth any ceaftir
plaintiffs’ objections, or stated when Weiss intended to take atieiss responds that the
plaintiffs had implied deadlines to s& objections because styenerally disclosed what she
intended to do and when she intended to do it.” (Dkt. 123 at 8.) She argues that in order for
plaintiffs’ objections to be timelgnd not waivedhey had to raise them befakeacted. [d.)
Weiss’sreportsused broad language, such bharh investigating” or “trying to negotiate”
without indicating that if nothing results within a certain tifreene, she will no longer pursue
certain funds or she will settle rather than take other actions, or other conseghaneell
result on or around a certain dad¢.other timesthereports merely indicate what she has
already done, even though there was no disclosure prior to her action.

Being reports to the court, Weiss was not in a position to set deadlines for objantons

certainly plaintiffs had notice and could have advised the court of their objections but.dMl not

® Plaintiffs, in a separate section of their brief, alternativejyarhat neither Weiss’s reports to
the court in théNutmeglitigation nor the letters which forward those reports to the plaim#tablish that
Weiss has satisfied the disclosure requirement because she did not provide ‘failt dis¢losure[s]” as
required. The court, howevareed noteach the issugince the defense is dismissed on other grounds.



the same time, the court cannot infaentionalwaiver of plaintiff's known rights based on
receipt of the reportsSee F.D.I.G.2011 WL 1526817, at *3 (holding that the passage of time
shorter than the statute of limitatalone is not sufficient evidence of waiver). Therefore, the
court grants plaintiffs motiofor summary judgment ahe fourth affirmative dfense to the
extent it argues the doctrine of waiver.

B. Ratification and Acquiescence

Plaintiffs move for summary judgment with respect to WeigHlamative defensef
ratification and acquiescenaeguing that Weiss cannot establish ratification bec@l)she was
not prejudiced(2) implied ratification can only be inferredoin long term acquiescenand (3)
breaches of fiduciary duty may only be ratified where full disclosusteikt. 100at 7-8.)
Weiss responds to each argument and generally attyatgslaintiffs ratified Weiss’s acticrby
remaining silentafter she “disclosed all the decisions that are now being challenged in one or
more of her reports to the court in connection wihrole as Receiver(Dkt. 123 at 9-10.)

Under lllinois law, only a principal can ratifighagent’s actionsAmcore Bank, N.A..
Hahnaman-Albrecht, Inc759 N.E.2d 174, 185-86, 326 Ill. App. 3d 126, 259 Ill. Dec. 694
(2001). As is undisputed here, the receiver is solely the agent of the S8eeafdk(. 124 at 14
1 1; dkt. 124-2, Order Appointing Receiyat 6(“Leslie J. Weiss of Chicago, lllinois is
appointed the receiver (‘Receiver’) for Nutmeg. The Receiver badhe agent of this Court and
solely the agent of this Court in acting ax<&eer under this Order.))In any event, a receiver
is not an agent of the entity in receiversi8pd 6 Fletcher Cyc. Corp. 8§ 7810 (“Although a
receiver represents the intasesf the corporation, a receiver is not considered an agent or
representative.” (citing sourcesgf, 27A lll. Law and Prac. Mortgages § 218 (noting that a

receiver is not an agent or representative of any party in a mortgage foreguasteeding).

10



Therefore, the court, as principal, was the only one who could ratify Weiss’s actions
Accordingly, plaintiffs are entitled to summary judgment on Weiss’s affirmagiende
of ratification and acquiescence.

V.  Factual Support to Establish the Notice Requirements Under the Fourth and Fifth
Affirmative Defenses

Plaintiffs next argue (as the court understands them) that the fourth and iiftratde
defenses cannot survias tocounts IV, IX, XI, XV, XVII, and XX of their complainbecause,
in fact, Weiss failed to make a number of disclosures essential to nth&seglaims. Geedkt.
100 at 9-10.) Since only the Fifth Defense survives, the courtssddréne argument as to
lachesUnlike waiver and ratification and acquiesceneéich require proof of full knowledge
of the facts on which elaim relies® for lachesthe plaintiffs must have failed to seek prompt
redress after thenew or should have known of thdsets JPMorgan Chase Bank, N.A. Am.
Nat. Bank & Trust Co. of Chi2011 IL App (2d) 100793-U, 27 (citingpzman 884 N.E.2d at
770)." A plaintiff “need not have actual knowledge of the specific facts upon which his iglai
based if he fails to ascertain the truth through readily available channdltseariccumstances
are such that a reasonable person would make inquiry concerning these_tatsaf)

884 N.E.2d at 77(citing Eckbergv. Bensg 537 N.E. 2d 967, 182 Ill. App. 3d at 132, 130 IlI.

® For waiver or ratification and acquiescence to apply the plaintiffs havet had full knowledge
of all material factsHome Indem. Co. of N.V. Allen, 190 F.2d 490, 491 (7th Cir. 1951) (stating that
“before there can be a waiver of a right there mugtlb&nowledgeof the facts by the person against
whom the waiver is sought and some act clearly indicating the intentiofniguigh the right” (emphasis
added));Evanston Bank. Contincommodity Servsnc., 623 F. Supp. 1014, 1034 (N.D. Ill. 1985)
(Under lllinois law, “ratification from silence, or ‘ratification by estoppwill be found only when a
principal, withfull knowledgeof all material facts, conducts himself in a manner inconsistent with
repudiation of his agent’s transaction, and a third party relies on that candustdetriment.” (emphasis
added)).

" As stated above, laches has two elements: (1) lack of due diligence byfplairiiinging suit

and (2) plaintiffs’ delay prejudicetthe defendantV. Bend Mut. Ins. Cp794 F.3d at 6789. The second
element has already been addresseesection I1.B.

11



Dec. 638 (1989)). Thus, the issue is whelleiss failedto proffer evidence that plaintiffs did in
fact acquiresufficientknowledge of the underlying facts that would have supported their claims
so as to trigger the start of the laches cl8ck.

Count 1V: Plaintiffs argue that Weiss failed to disclose the $150,000 cap on the fees
payable to Crowe Horwath. Weiss, however, points out that the fee cap was a mattdac of publ
record(seedkt. 124-12 at 96) and occurred prior to her appointment as receiveplaliefs
“can fairly be charged with notice and knowledge of the matters on public reQurasar Co.,

a Div. of Matsushita Elec. Corp. of Am.Atchison, Topeka and Santa Fe Ry.,G82 F. Supp.
1106, 1114 (N.D. Ill. 1986)kee alscAlexanden. O’'Neil, No. 06 C 6045, 2007 WL 2792145, at
*3 (N.D. lll. Sept. 25, 2007) (stating that “matters of public record not only are fpyoper
considered by the court, but fall within the category of common knowledgeQurt filing is a
matter of public recordsee Wigginsv. lll. Bell Tele. Co, No. 15 C 2769, 2015 WL 6408122, at
*5n.4 (N.D. lll. Oct. 22, 2015)Therefore plaintiffs' motion for summary judgment as to the
defense of laches as it relates to this count is denied.

Count | X: Plaintiffs argue that there was no disclosure whatsoever that Weiss had
terminated the Inverso transaction. Weiss points out numerous referencesjohtsr r
addressing the Inverso transaction and its termination. (Dkt.123-%6.) Although her repts
do not specifically identify the Inverso transaction, the Third Interim Reperereced motions
by Randall Goulding, which related to the Inverso transaction and indicatbeteaitrt ruled in
Weiss’s favor and that the offering was abaretbDkt. 124-6 at 6.) This is sufficient evidence

to withstand summary judgment. In other words, a reasonable fact-finder coulsbedthat a

® To be clear, the plaintiffs only argue that Weiss hagprafteredany evidence that plaintiffs
were on sufficient notice to trigger the clock to determine whether ditiffs failed to act with due
diligence The plaintiffs do not argue that upon receiving notice they acted dliig@hierefore, the court
focuses skely on whether Weiss has put forth evidence that plaintiffs knew orghawve known of the
facts on which their claims are based.

12



reasonalyl diligent investor, unsure of what the report was referencing, would have checked the
court filings to see wat Randall Goulding’s motion was abogadthe courts resolution of the
motion or reached out to the receiver, through the communication channels disclosed in the
report, to ask for clarification. Thus, at minimum, plaintiffs were on notice a$s\¢edecision to
terminate the Inverso transaction by the filing of the Third Interim Rejexitdn February 5,
2010, but could be charged with notaesoon as the first court filing ihe Nutmeditigation
indicatingthat Weiss opposed the transaction—the SEC’s December 11, 2009 motion for rule to
show cause (dkt. 129)—particularly where the plaintiffs are investors of thiesmvolved in
that suit.

Becauséhere is evidence of notice either late 2009 or early 201@laintiffs’ motion
for sumnary judgment as to the defense of laches as it relates to this count is denied.

Count XI: Plaintiffs argue that #tre was nalisclosure of the decision not to pursue
Mercury Fund’s claimagainst North Bay. The record reveals otherwis@er First Intemn
Report, on October 8, 2009, Weiss disclosed the defaulted North Bay Resources notetin the lis
of Nutmeg Mercury FuntLLP’ sassets. (Dkt. 124-3 at 21.) In her Second Interim Report, on
December 7, 2009, she disclosed, among other things, that “[a] substantial portion of the notes
are in default and the majority of the issuers do not appder fioancially stable companies
(dkt. 1245 at 3-10),and she was “attempting to determine whether the pursuit of such claims is
economically justified by determining whether the persons against whom {latrdehe Funds
have claimsare sufficiently liquid and whether Nutmeg and the Fuarddikely to prewil with
respect to such claimigld. at 4) In the Fourth and Fifth Interim Reports she made further
disclosures of her attempts to determine whether the pursuit of claimsanasrecally

justified. (Dkt. 124-7 at 4; dkt. 124-8 at 4.) In the Eighth Interim Report, filed on January 6,

13



2011, she disclosed thgshe] believes that the cost of pursuing claims with respect to the
remaining assets, other than the notes issued to certain funds by AccdzsiRdyRlanGraphics,
is likely to begreater than that recovery. Accordingly, the Receiver plans to focus hés efio
setting a bar date and receiving final claims from the investors.” (Dkt. 12461 lastly, in the
Ninth Interim Report, she disclosed her pursuit of assets in ldgigagainst AccessKey IP and
PlanGraphics and that she “does not at this time intend to file additional cléinst’ 25.)

A reasonable person, upon reading the Eighth Interim Report, could have concluded that
Weiss had decided not to pursue any remgiglaims other than the claims against AccessKey
IP and PlanGraphics, or at minimum been prompted to inquire whether Weiss was nad going t
pursue the claims against North Baydduse there is evidence of notice in early 2011,
plaintiffs’ motion for summary judgment as to the defense of laches as it relates to this count is
denied

Count XV: Plaintiffs argue that there was no disclosure that Weiss had declined to
reconsider the SEC’s belated decision to object to the Vivicells/Tropickiugztcy plan which
it had previously approved. Weiss does not argue to the contrary. That said, platiwidissly
at some point became aware of the facts underlying counsiX@e the claim is now befotieis
court.Becausehe plaintiffs have failetb prove or even allege the dates of their discovery, the
court cannot determine at this time when the clock began to run on the laches defense to this
claim. Accordinglythe court will not dismiss thlaches defense as to thmunt.See Lozman
884 N.E. 2d at 770 (explaining that “[s]ince plaintiffs have failed to even allegeatone
prove—the dates of their discovery, facts uniquely within their possession, pdaiaé failed
to explain how the trial court abused its discretion in computing the time when lackés s

have begun to run).
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Count XVII: Plaintiffsarguethat there was no disclosure of Weiss’s failure to convert
any portion of the debt owed by Mike the Pike. As stated under Count XI, a reasonatite pers
upon reading the Eighth Interim Report, could have concluded that Weiss had decided not to
pursue any remaining claims other than the claims against AccessKey IRuaBdaphics, or at
minimumcould have been prompted to inquire whether Weiss was going to convdikéthe
Pikedebt.Therefore, because there isdmnce of notice in early 201flaintiffs’ motion for
summary judgment as to the defense of laches as it relates to this count is denied

Count XX: Plaintiffs argue that there was no disclosure of the decision tortdhge
Gold Coast notes held by Nutmeg, rather than those held by the Funds. Weiss responds that he
motion to employ contingent counsel, filed on March 2@h2, clearly indicated th#te purpose
wasto pursue the collection against Gold Coast on bafidifutmeg. (Dkt. 12412 at 179-183.

In his opposition to the motion, Goulding argtiest the Receiver’s conversion notice is
deficient because “[it] shouldalve covered the Funds’ interest and thus the investors’ interest
and not just Nutmeg'’s interes{Dkt. 124-13 at 2.) Moreovep)aintiffs’ counsel emailed the
receiver and informed her that she was authorized to say that the plaiiyftsupported her
motion. (d. at 42, 49.) Therefore, because there is evidence of notice in March of 2012,
plaintiffs’ motion for summary judgment as to the defense of laches as it relatssdouht is
denied.

Next, plaintiffs argue that Weiss’s disclosure as to counts V, VI, VII, XIIXII, XIlI,

XIV, XVI, XVIII and XIX were misleading or incomplete&Such arguments appear to be directed
solely at the ratification defense. (See dkt. 100 at 10 (arguthgespect to these counts that “a
breach of fiduciary duty can only be ratified where there is full and fettatiure”).) Because

the court has alrely dismissed the ratification defense, these alternative arguments are moot.
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CONCLUSION
For the foregoing reasor@aintiffs’ motion for summary judgment (dkt. 99) is granted
as to the fourtlfwaiver, ratification and acquiescence) aixths(contributory negligence)
affirmative cefenses The motion is denied as to the fiftaches) affirmative defense. The
parties are ordered to appear at a status hearing s&ttfuber 18, 2016t 11:00 a.m.at which
time they should be prepared to discuss bringing this matter to resolittoall deliberate

speed

per o

U.S. District Judge Joan H. Lefkow

Date: Septembe80, 2016
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