Alonso v. Weiss et al Doc. 47

IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MICHAEL ALONSO, et al,

Plaintiffs,
Case N012C 7373
V.
Judge Joan H. Lefkow
LESLIE J. WEISS, et al.,

N e N N N

Defendants.

OPINION AND ORDER

On September 14, 2012, a group of limited partners in one or more investment funds
(collectively, “the Funds™ managed by The Nutmeg Group, LLC (“Nutmeg”), fitais
individual andshareholder derivative actiam behalf of the Funds against Leslie J. Weiss, the
court-appointed receiver for Nutmeg and the Funds; Barnes & Thornburg, LL¢43a
Thornburd), the law firm retained by the receiver to perform legal senidéstmeg; and the
Funds. (Dkt. 1. The casarises from a receivership in which Nutmeg was placed as a result of
alawsuit filed in this districby the ®curities andExchangeCommission (“SEC”jagainst
Nutmeg, Randall Goulding (Nutmeg’s managing member) omersin 2009. See SE@.
Nutmeg Grp., LLCNo. 09 C 1775 Leslie Weissvas appointed and remaireceiver and
attorneys from her law firrBarnes &Thornburg, have rendered legal counsel to her during the
receivership.Plaintiffs claimthatWeiss during her receivership, has breachedfiduciary

duties to the Funds anldatthe defendant attorneysvecommitted legal malpractice Dkt. 1.)

! The Funds are Mercury Fund, Tropical Fund, Fortuna Fund, MiniFund, MiniFund Il, Nanobac
Fund, Patriot Fund, October 2005 Fund, Michael Fund, Adzone Fund, Startech Il, Lightning Fund I, and
Image Gobal Fund. (Dkt. 22 at 1 n.1)

?Weiss is also a pamn at Barnes & Thornburg. (Dkt. 1 1 97.)
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In addition to their statbaw claims for breach of fiduciary duty and legal malpractice
plaintiffs brought a federal claim under § 206(a)(4) of the Investment Advisoisf A840 and
SECRule 206(4)-2. 1¢l.) On July 22, 2013, this court dismisgadintiffs’ federalclaim with
prejudice because the clafell outsideof the applicable stute of limitations. (Dkt. 35 at 11.)

The court then dismisselderemaining statéaw claims without prejudice tegfiling in state

court. (d.at12.) Subsequently, on August 19, 2013, plaintiffs moved to amend the judgment to
permit plaintiffs tofile an amended complaint. (Dkt. 37.) In their motion, plaintdised a new
theory of subject matter jurisdictiorihat the court had jurisdiction over the propoastended
complaint (dkt. 45 (“Compl.”)pecause it ibrought against a receivappointed by the district

court. See28 U.S.C. § 754Robinsorv. Michigan Consol. Gas Co., In®18 F.2d 579, 58@th

Cir. 1990) ¢iting C. WRIGHT & A. MILLER, FEDERAL PRACTICE AND PROCEDURES 2985 at 45

Diners Club, Incv. Bumh 421 F.2d 396, 398-401 (9th Cir.1978)Xhe court granted the

motion on September 23, 2013, reinstated defendants’ motion to dismiss, and deemed the motion
to be directed at counts Il through XXI of the amended complaint. (Dkt. ) motion is

again before the court for decision. The casgumes$amiliarity with the factual background
contained in the court’s opinion and order previously dismissing thi§ @ldnsov. Weiss

958 F. Supp. 2d 922, 923-25 (N.D. Ill. 2013); (dkt. 35 at 2-5.)

% Except forthe allegations relating subject matter jurisdiction, the amended complaint is
nearly identicato the original complaint(Seedkt. 45.)

* SECv. Nutmeg Grp., LLCNo. 09 C 1775is still ongoing. The court takes judicial notice of
the filings in the SEC actiorEnnengav. Starns 677 F.3d 766, 773 (7th Cir. 2012) (“Taking judicial
notice of matters of public record need not convert a motion to disnsa mbtion for summary
judgment.”(citationomitted)). Citations to the docket in the SEC action are designated “SEC dk
Given that the partig® this casdnave appended many of the filings in the SEC action to their briefs, the
court cites to its own docket when possible.
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LEGAL STANDARD

A motion to dismiss under Federal Rule of Civil Procedure 12(b)(6) challenges a
complaint for failure to state a claim on which relief mayghsnted Fed. R. Civ. P. 12(b)(6).
In ruling on a Rule 12(b)(6) motion, the court accepts as true alplegltied facts in the
plaintiff s complaint and draws all reasonable inferena@s those facts in the plaintif'favor.
Active Disposal, Incv. City of Darien 635 F.3d 883, 886 (7th Cir. 2011). To survive a Rule
12(b)(6) motion, the complaint must not only provide the defendant with fair notice ofrésclai
basis but must also establish that the requested relief is plausible on itSéaéshcroftv.
Igbal, 556 U.S. 662, 678, 129 S. Ct. 1937, 173 L. Ed. 2d 868 (2B@9)Atl. Corp.v. Twombly
550 U.S. 544, 555, 127 S. Ct. 1955, 167 L. Ed. 2d 929 (2007). The allegations in the complaint
must be “enough to raise a right to relief above the speculative |emebinbly, 550 U.S. at
555. At the same time, the plaintiff need not plead legal theories; it is the facts that coun
Hatmakerv. Mem’l Med. Ctr, 619 F.3d 741, 743 (7th Cir. 2018ge also Johnson City of
Shelby 574 U.S---, 135 S. Ct. 346, 346;- L. Ed. 2d--- (2014) (per curiam) (“Federal pleading
rules call for ‘a short and plain statement of the claim showing the pleadhtitlsdeto
relief . ... [T]hey do not countenance dismissal of a complaint for imperfect statement of the
legal theorysupporting the claim asserted.”).

ANALYSIS

Immunity From Suit

In their motion to dismiss, defendants contend that the amended complaint fatls o sta
claim because Weisblutmeg, and Barnes & Thornburg are entitled to various immunities. The

court addresses each of defendants’ arguments in turn.



A. Immunity Under the Appointment Order
1. Weiss and Barnes & Thornburg

Defendants first argue that thiaims against Weiss and Barnes & Thornburg are
absolutely barred because tiréerappointing Weiss receiv@rovides that Weiss and Barnes &
Thornburg cannot be liable for actions taken in the coofrigeir official duties. Thus,
according to defendants, because plaintiffs have not alleged that Weiss & &dimarnburg
acted outgle the scope of their responsibiliti@sder the appointment ord&veiss and Barnes
& Thornburg are absolutely immune from suit.

The appointment order provides, “In no event shall the Receiver or Retained Hersonne
be liable to anyone (1) with respéc the performance of their duties and responsibil#ges
Receiver or Retainedersonnel, or (2) for any actions taken or omitted by tleeogpt upon a
finding by this Court that they acted or failed to act as a result of malfeasance, bad faith, gross
negligence, or in reckless disregard of their dutig®kt. 13-1  G(emphasis addeq)
Defendants suggest that tmedifying clause beginning “except upon a finding by this Court”
applies only to provision (2), thus exempting Weiss and Barnes & Thornburg fromlahtylia
whatsoever for actions taken in the course of their duies that interpretation is
grammatically incorrect and does not comport with common sedee.TeAm Equip. Cov.
Mitsubishi Caterpillar ForkliftAm, 913 F. Supp. 1148, 1153 (N.D. Ill. 1995) (noting that
pursuant to the last antecedent doctrine, modifying words or clappbsto the immediately
preceding phrase alommlessthe modifier is preceded by a comma). Because the plain
language of the appointment order allows for the imposition of liability on Vieg8arnes &

Thornburg for actions taken during therformance of their duties under certaitbeit narrow,



circumstances, defendants’ argument that Weiss and Barnes & Thornburgoéuebbisnmune
under the appointment ordkils.

2. Nutmeg

Defendants also assert thia¢ appointment order bars any claims against Nutmeg

because plaintiffs did not follow the djgable claims process or otherwise obtain leave of court
before filing suit. Plaintiffs do not respond to this argument. The appointment orderegtovid

“Except by leave of this Court, during pendency of the

receivership ordered hereinall investors, limited partners,

creditors, and other persons.are stayed from.. .(4) Asserting

any claim against Nutmeg’s or the Funds’ property other than in

the manner for making claims established by the Receiver.”
(Dkt. 13-1  M.) Under the procedure established by Weiss, the opportunity to s@mst cl
against Nutmeg closed ondvth9, 2011. (SEC dkt. 269 Plaintiffs filed this lawsuit well after
that date.(Seedkt. 1.) Moreover, plaintiffs did not obtain leave of court before filing this suit.
Although plaintiffs sought leave in the SEC action to file their original compl&EBC dkt.
406), the courtletermined that seeking leave was unnecessary because the NortherndDistrict
lllinois constitutes a single court for purposes ofBiagton Doctrine® SECv. Nutmeg Grp.,
LLC, No. 09 C 1775, 2012 WL 3307406, at *2 (N.D. Ill. Aug. 13, 2012); (SEC dkta63} In
fact, the courexpressly declined to reach the issue of whether leave was granted to file the
complaint. Id. Therefore, because plaintiffs failed either to follow the claims process

established by Weiss or to obtain leave of court prior to filing suit, plaintiighs against

Nutmeg are dismissed.

® TheBartonDoctrine bars suits against coagipointed receivers for their actions in the course
of their receivership in courts other than the appointing c@&attonv. Barbour, 104 U.S. 126, 127, 26
L. Ed. 672 (1881). Thus, a party seeking toaueceiver must first obtain leave from the appointing
court. See SE@. Nutmeg Grp., LLCNo. 09 C 1775, 2011 WL 5042092, at *2 (N.D. Ill. Oct. 19, 2011)
(citation omitted).



B. Quasi-Judicial Immunity

Defendants next assert that they are entitled to absolute immunity fercinasts of the
amended complaint that are based on acts performed by defendants pursuant tderodithisr
analysis begins with the “fundamental principle that judges are entitleddimibsnmunity
from damages for their judicial conductRichmanv. Sheahan270 F.3d 430, 434 (7th Cir.
2001) (citingMirelesv. Wacq 502 U.S. 9, 11-12, 112 S. Ct. 286, 116 L. Ed. 2d 9 (1991);
Forresterv. Whitg 484 U.S. 219, 225-29, 108 S. Ct. 538, 98 L. Ed. 2d 555 (1988)). Although
originally confined tanembers of the judiciaryudicial immunity has been extended to “quasi-
judicial conduct” of “[n]onjudicial officials whose official duties have an integral relationship
with the judicialprocess.”Henryv. Farmer City State BaniB08 F.2d 1228, 1238 (7th Cir.
1986)(citation omitted) Parties, including receivers, who execute judicial orders are entitled to
absolute immunity.Colemarv. Dunlap, 695 F.3d 650, 652 (7th Cir. 2012);re Berry Pub.
Servs., InG.231 B.R. 676, 681 (Bankr. N.D. Ill. 1999). “But only the ends of the order—not the
means used to execute the ordare protected.”Coleman 695 F.3d at 65354 (citation
omitted).

1. Countll®
Plaintiffs bringcount Il of theamended complaint against Weiss for breach of fiduciary

duty and violation of the Illinois and Minnesota partnership stafutéimois and Minnesota

® Defendants also assert thauat XVIII is barred on grounds @fuasijudicial immunity but do
not explain why. Nor can the couliscern a reasonThus, the coumvill not dismiss count XVIllon this
basis.

" lllinois or Minnesota law applies because each of thedE is either an Illinois or Minnesota
limited partnership. (Compf] 1.) The amended complaint is unclear as to whether plaintiffs intend to
bring two separate claims in count Il—one for breach of fiduciary duty and the othaol&tion of the
state partnership statutesr simply one claim for l@ach of fiduciary duty based on Weiss's alleged
failure to comply with state partnership law. In any event, resolufiimsoissue is unnecessary as the
court determines that Weiss is entitled to qyagicial immunity on this count.



partnership law provide that a general partner is dissociated from a lpaiteership when the
geneal partner seeks, consents to, or acquiesces in the appointment of a receiver. 80%plll. C
Stat. 215/603(6)(c); Minn. Stat. 321.0603(6)(c). If, after the dissociation of the gené&ral par
the limited partnership does not have a remaining genatakpathe limited partnership will be
dissolved unless, within ninety days of the general partner’s dissociatiomitieel lpartners
owning a majority of the rights to receive distributions “consent toadmit at least one general
partner” and “ateast one person is admitted as a general partner.” 805 Ill. Comp. Stat.
215/801(3)(B)(i)(ii); Minn. Stat. 321.0801(3)(B)(i)(ii). Further, whenever atBohpartner is
entitled to give consent, the limited partnership must provide the limited partner with all
information material to the limited partneriecision. 805 Ill. Comp. Stat. 215/304(i); Minn.
Stat. 321.0304(i).

Plaintiffs asserthatpursuant to these provisiodutmeg, as general partner of the
Funds, was dissociated from the Funds wheras put into receivershipThus plaintiffs allege,
the limited partners had the right to replace Nutmeg as general partner, asd A¥eeceiver,
was required to notify the limited partners of this rigRtaintiffs contend thatveiss
intentionally violated the rights of the limited partners by failing to provide them wgh th
information instead retaining the responsibilities of general partner for heBeléndants
respond that Weiss is absolutely immune for not facilitating the elect@meiv general partner
because the appointment order expressly required Weiss to serve as getmenal phe court
agrees.

The appointment order provides thes,receiver, Weiss “shall oversee all aspects of
Nutmeg’s operations and business which include, but are not limited to, serving @& gener

partner and investment advisor” to the Funds. (Dktl §8.1.) Thus, the coumiandated end



of the appointment order is that Weiss assume and retain the position of general pararer
initial matter, therefore, it is unclear whether the limited partners had a rigett@eew
general partner, because that right is triggered under lllinois and Miargsthership lawnly
whenthe limited partnership is left without a general partner, and here, Weissealsthan
position. 805 Ill. Comp. Stat. 215/801(3)(B)(i)(ii); Minn. Stat. 321.0801(3)(B)(i)(ii). Buheve
assuming that the limited partners had thatrtg elect a general partn&veiss complied with
the appointment order serving in that capacitynd therefore cannot be held liable fiting
to give notice.

Plaintiffs parse words in their response and suggest that the appointmentenelgr m
requires Weiss toverseeNutmeg'’s role as general partner, noséoveas general partner
herself. Contrary to plaintiffs’ assertions, however, the appointment i@qgi@redweiss to
serveas general partner. Indeed, the SEC’s motion to appoint \A&reseiver provided that
Weiss’s duties would “include serving as general partner and investment advibe Funds.
(Dkt. 30-1 Exh. A at 1.) Moreover, the motion provides that as receiver, “Weiss would step into
the shoes of Nutmeg.”ld. at 6.) The court in the SEC action granted that motion in the
appointment order.Seedkt. 13-1.) If the court in the SEC action had intended Weiss’s role to
be different from that described in the SEC’s motion, it would have said so in the appointment
order. The court did not, and the appointment orebgplicitly required Weiss to serve as general
partner.

Plaintiffs also assert thah assuming the position of general partner, Weiss violated the
provision of the appointment order permitting heemaploy,“as needed, . . substitute advisers
or general partners for the Fundsld. (f B.9.) But that provision merely gives Weiss the

authority to retain additional professionals to assist her in her duties asereckicertainly



does not require Weigss replace herself as general partner, even if one asshatessult is
required by state partnership law. In fact, facilitating the election efvageneral partner would
have contravened the intent of the appointment ordlecordingly, because theppointment
order required Weiss to serve as general partner, she is absolutely imomutiebility for
serving in thatapacity and not facilitating the election of a replacem@uunt Il isdismissed

Dismissal of count Il means that the legal malpractice clamamst Weiss and Barnes &
Thornburg in count XXI aralso deficient. Those clainase entirely based on Weiss’s and
Barnes & Thornburg’s failure to notify the limited partners of their right ta eleeneral
partner. But because the appointment order required Weiss to serve as gemera\Myaiss
and Barnes & Thornburg cannot be liable on this baldsis, the malpractice claims contained
in count XXI are dismissed.

2. Count Il

In count Ill, plaintiffs allege that Weiss breached her fiduciary dutiesling to hire a
gualified investment advisor. According to plaintiffs, Weiss had no experiencéRiRE”
transactions specifically, or as an investment advisor more genaradlghould have hired a
trained investment advisor with the appropriate background and training. Detecdatend
that Weiss is entitled to absolute immunity because the appointment order gxgesggiated
Weiss as investment advisor to the Funds. As with Count Il, the court finds thati$Veiss
absolutely immune from liability.

The appointment order provides that Weiss must “oversee all aspects of Nutmeg’

operations and business” including “serving as general partner and investiwisot &0” the

® Defendants assert in their reply brief that if the court dismisses coitrghguld strike the
paragraphs of the amended complaint alleging that Weiss and/or Barnes &urfaoriokated state
partnership law. (Dkt. 30 at 9 n.4Striking these paragphs is unnecessary and the court declines to do
so. Count Il has been dismissed and allegations that defendants violated st&tesipiartaw are no
longer appropriate in this case.



Funds. [d. § B.1.) Therefore, the court appointed Weiss investment advisor to the Funds, and
she is absolutely immune from liability for serving in that capacity. And whilagbeintment
order authorized Weiss to “engage and employas.needed. . possible substitute advisers”
(id. 1 B.9),it did not require her to do so. Althoughaintiffs maintain that Weiss lacked the
experience necessary to serve as investment advisor, Weiss’s qualificaierexplained to the
court in the SEC actiors€edkt. 30-1 I 7)andthe court nevertheleskecided to appoint her
investment advisor of the Funds. Accordingieiss is immune from suit for serving in that
position. Count Ill is dismissed.
3. Count IV

Plaintiffs allege in count I\that Weiss breached her fiduciary duties in paying Crowe
Horwath, LLP (“Crowe”), the court-appointed accountant for Nutmeg and the Funds) fees i
excess of the $150,000 fee cap set by the court in the SEC hdefendants assert that Weiss
is immune fom liability because her payments to Crowe were disclosed to, and approveel by, t
court. The proceedings and filings in the SEC action, however, indicate that Vdensd dct
pursuant to court order in making payments to Crowe in excess of the fe&t@pearing in
the SEC action on DecemhEz, 2009, the court ask&Ueiss to provide “an updated estimate as
to the time needed to complete the functions of Crowe and as to any additional caosteassoc
with the completion of those funds, so that we do have some ballpark to know how long it's
going to take and homuchit’s going to cost.” (Dkt. 21-2 at 12-13.) Although Weiss later
filed an estimate on the courtlecket 6eeSECdkt. 162), the court never entered an order
approving the additional fees. Instead, Weiss asserts that she did not need court tapprova

exceed the fee cap. Qudsdicial immunity, however, requires that the party seeking immunity

® The courtin the SEC actioset the cap on April 28, 2009. (SEC dkt. 38.)
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act pursuant to court ordefeeColeman 695 F.3d at 653-5Because there was no coarter
to pay Crowe fees over the $150,000 cap, Weiss isntitted to immunity.
4. Count IX

Count IX alleges that Weiss breached her fiduciary duties by terminatiagsaction
with INverso Corp. that was advantageous to some of the Firefendants assert that Weiss is
absolutely immune from liability for terminating the transaction because theicobe SEC
action approved Weiss'’s decision. Plaintiffs do not dispute that the court approvedsWeiss’
decision, and instead argue that the court diaften rather than befor&yeiss terminated the
transaction, thus precluding a finding of qujaslicial immunity.

In the SEC’s motion to appoint a receiver, the SEC flagged the INverso transaudi
asserted that a receiver was “needed to review the transaction and determine tdettedtyi
benefits Nutmeg” and the Funds. (SEC dkt. 48 { 8 Clhe order appointing the receiver
required the receiver to “[tlake such action as necessary and appropriatestd fgrev
dissipation or concealment of any funds or assets constituting ReceivershigyPaader
otherwise preserve any such funds and assets.” (SEC dkt. 66 § 10.) That the court intended
Weiss to examine the INverso transaction is clear both from the presentatiomustitreand
the court’s later statement (on January 19) that it considefeeiss’s(not Goulding’s)
decision as to whether the INverso transaction should take place. (Dkt. 13-2 Exh. G at 3.)

Subsequently, the SEC filed a motion for a rule to show cause against Goulding for
violating the court’s preliminary injunction order (SEC dkt. 68), which prohibited Gouldomg fr
transferring or otherwise disposing of Nutmeg’'s and the Funds’ assets. Agcturdne SEC,

Goulding had assisted third parties in seizing control of INverso in order idlgetko shares

1 According to the motion to appoint a receiver, Nutmeg and other defendant Funds owned 94%
of INverso’s outstanding stock. The Funds do not seem to dispute that INverso washgart of
receivership estate.
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over Weiss’s objections. (SEC dkt. 129.) According to the Funds, “[w]hen the transaction wa
nearly complete, Weiss announced her opposition to it, causing Hartman and Felder to
repudiate.” (Dkt. 22 at 11.) Under these descriptions, it is not entirely cleqVénsg’s
announcement of her opposition was a termination of the transaction as much as mficitmeati
participants used to decide not to go forward. Moreover, the parties do not addressthese, in
circumstances, the “termination” could have been approved by the court beforehand.

In any event, ta hearingpn the show cause motion on January 19, 2010, the judge
stated, “After the Court had a hearing, was advised by the receiver thaasmettygrudent
action in the receiver’s mind, the Court approved the receiver’s decision for thaitamyguist
to take place.” (Dkt. 1:2 Exh. G at 3.)Weiss relies on this statement and the court’s further
statement thaBoulding’s actions were intended “to make an end run around the receiver’s
objection and the Court’s acquiescence in the receiver’s decision” in order to “tothe
transaction which the Court had quite specifically indicated should not take pladeupas the
receiver’s suggestion.”ld.)

These statements indicateat the courin the SEC casapproved Weiss’s decision to
haltthe transactiorhut Weisshas not provided the court with the transcript of this prior hearing
such that the court can verify that it occurred beforeasted. If the allegation that she acted
before approval is accepted as true, and if it is assumed (as the Funds allegésamb&genot
appear to deny) that her action was subject to court approval, the action would have béen outsi
her authority undethe receivership order. Although it is difficult to imagine that these
circumstances could ever be demonstrated to be a breach of fiduciary dutyh&¢eiss

established that she is entitled to qualified judicial immunity on Count IX.

12



5. Count XX

In count XX, plaintiffs allege that Weiss breached her fiduciary dutgt usurped an
opportunity available to the Funds by seeking to convert debentures owned by Nutmeghnto stoc
in Gold Coast Mining Corp. (“Gold Coast'\hile simultaneously declingnto convert
debentures held by the Funds. Defendants assert that Weiss is immuiialfiicdy becausen
June 1, 2012, the court in the SEC action granted Weiss’s motion to employ counsel on a
contingency basis to pursue collection against Gold Coast on behalf of NutBsegkt( 13-2)
Defendants do not dispute, however, that Weiss issued a notice of conversion to Gold Coast on
behalf of Nutmeg in February 2012, well before the court granted Weiss’s mititisrthis
notice of conversion that plaintiffs challenge. Therefore, because Weiss did potsa@nt to a
court order in issuing the notice of conversion, she is not entitled tojgdasal immunity for
her conduct in this instanc&ee Colemar695 F.3d at 653-54.

C. Willful and Deliberate Conduct

Defendantsllege that the remaining courftgith the exception of count XXI) must be
dismissed because plaintiffs have not allegedWeiss™* engaged in “willful and deliberate”
conduct. Areceiver is personally liable only if she “willfully and deliberately” viotakesr
fiduciary duties.Maxwellv. KPMG LLP, No. 07-2819, 2008 WL 6140730, at *4 (7th Cir. Aug.
19, 2008) (citingn re Chi. Pac. Corp.773 F.2d 909, 915 (7th Cir. 1985Nutmeg Grp., LLC
2011 WL 5042092, at *4 (noting that “receivers are personally liable only for acts outside the

scope of their authority or willful and deliberate violations of fiduciary duijeigitions

! Defendants also contend that plaintiffs have not alleged that Barnesr&bting engaged in
willful and deliberate conductA close reading of the amended complaint reveals a straightforward
explanation:with the exception of count XXland perhaps cotiXIX), plaintiffs do not allege that
Barnes & Thornburg violated its fiduciary duties. Instead, plaintiffs inemambine in single counts
legal malpractice claims against Barnes & Thornlamgbreach of fiduciary duty claims against Weiss
and Nutmeg.
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omitted)). The parties devote substantial portions of their briefs to arguing overdise pre
meaning of “willfuland deliberate.” In any evemaintiffs have alleged facts sufficient to
permitthe plausible inference that Weiss intentionally violatedidaciary duties. Thefact-
specific arguments raised dgfendants are more approprigtaisedat thesummary judgment
stageor during a jury instruction conferenc€f. Virnichv. Vorwald 664 F.3d 206, 213 (7th
Cir. 2019 (noting that defendants’ arguments “are fine questions for summary judgment” but
declining “to accept such doubts as dispositive on a Rule 12(b)(6) motion to d)smiss”
1. Count IV

As noted above, plaintiffs assert in Count IV that Weiss breached her fiddaigey in
paying Crowe fees in excess of the caapproved fee cap without prior approval. Defendants
assert that even if one assumes Watss was not authorized to make payments to Crowe in
excess of the fee cap, such conduct could not have been willful and deliberate becasise Weis
disclosed all payments to the court in the SEC action and held a good faith belief toaftrtizse
approval was unnecessary. Determining wlieWeiss held this good faith belief, however, is
inappropriate at this stage of the litigation. And while Weiss’s willingness tofide astimate
on the court’s docket is some evidence that Weiss did not intentionally exceed the fee c
without court approval, such circumstantial evidence does not defeat plaintififis’ area
motion to dismiss. Taking the facts in the amended complaint as true, Weiss intgntional
violated the court-imposed cap in making additional payments to Crowe.

2. Counts V-IX, XI, XII, XIll, XV, XVI, and XVII

In counts VX, XI, XII, XIII, XV, XVI, and XVII, plaintiffs allege that Weiss breached

her fiduciary duties in failing to pursue opportunities beneficial to the Funds, desgaetttieat

Goulding had explicithynotified Weiss of these profitable possibilitidsor examplewith regard

14



to Count V, Goulding allegedly notified Weiss that two of the Funds held enforceable judgment
against RMD Entertainment. Despite this express notification, plaintiffs alleigé/diss

willfully and deliberately breached her duties by decliningditecton the judgment or

othewise settlehe case. Similarly, with regard to Count VII, plaintiffs allege that Weiss
breached her fiduciary duti@sfailing to pursue a Fund’s claims against Sanswire Corp.
Gouldingallegedlynotified Weiss of this opportunity in a letter. Counts VI, VI, IX, XI, XII,

X, XV, XVI and XM contain similar allegations.

Taking the facts in the amended complaint as true and drawing all infeneptaistiffs’
favor, plaintiffs have adequately alleged that Weiss intentionally bheeldeer fiduciary duties
with respect to these countthdeed, plaintiffs’ allegations indicate that Weiss intentionally
declined to pursue advantageous opportunitighile it may be that plaintiffs will be unable to
prove that Weiss'’s rejection of Goulding’s suggestions was anything more tbad &agh
exercise of her business judgmehg court cannot say at this stage that plaintiffs’ allegations
fail to state alaim.

3. Counts X, X1V, and XVIII

Plaintiffs allege in counts X, XIVand XVIII that Weiss breached her fiduciary duties in
failing to pursuecertain litigationandin filing a timebarred lawsuit.Defendants maintain that
Weiss’s conduct was not willful and deliberate because she was entitleddis@ker business
judgment in deciding which lawsuits to pursue. Plaintiffs’ allegatpdasgsibly suggest,
however, thawWeissintentionallybreacheder fiduciary duties to the Funds. With regard to
counts X and XlVthe facts contained in the amended complaint indicate that Wieiiesknew
that pursuing certain claims was in thest interest of the Funds, she intentionally declined to do

so. Similarly, with regard to count XVIII, plaintiffs adequately allege Watss knowingly

15



decided to pursue a frivolous lawstliait was barred by the applicable statute of limitatidrise
facts alleged in the amendedwmalaint are sufficient to state a claim at this stage.
4. Count XIX

Count XIX alleges that Weiss violated her fiduciary duties and wasted the FAsse$s
by filing a rule to show cause against Goulding to force him to provide certain dotauthat
Weiss already had in her possession. Defendants point to the court’s February 12, 2013 order i
the SEC action and assert that plaintiffs’ allegations support, at mosmaataiegligence. In
that order, the court denied Goulding’s motion for sanctions against Weiss and found that while
Weiss had been in possession of the documents she sought from Goulding, there was “no
evidence of an intentional fraud, concealment or conspiracy here.” (Dkt. 30-1 at 2grdéra
however, resolved a motion for sanctions and is in no way determinative of this court’s
resolution of defendants’ motion to dismiss. Indeed, the issue at this stage addbieriis not
whether Weiss in fact knew that she had possession of the documents in quesistelgitis
whether plaintiffs have adequately alleged that this is the case. Taking the lizgpesl ah the
amended complaint as true and drawing all inferences in plaintiffs’ favor,ifitah@ve
plausibly alleged that Weiss intentionally violated her fiduciarjedut

5. Count XX

Count XX alleges that Weidweached her duties by convertidgbentures owned by
Nutmeg while declining to convetiebentures owned by the Fund®efendants argue that
plaintiffs merely disagrewith Weiss'’s business decisidout at this stage, plaintiffs have
adequately alleged that Weiss intentionabyrped an advantageous opportuaitgilable to the

Funds in violation of her fiduciary duties.
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. Additional Arguments

In addition to the immunitgefensesliscussed above, defendants raise several other
argumentsn support of dismissal.

A. Causation and Damages as to Counts XV and XX

Counts XV and XX bring claims for breach of fiduciary duty against Wéisko state a
claim for breach of fiduciary dutunder lllinois law, a plaintiff must allege (1) the existence of a
fiduciary duty, (2) a breach of that duty, and (3) that the breach proximately chesepty of
which the plaintiff complainsNeadev. Portes 739 N.E. 2d 496, 502, 193 Ill. 2d 4250 IlI.

Dec. 733 (2000) (citations omitted).ef@ndants assert that plaintiffs have failed to adequately
plead causation and damages with respect to counts XV and XX.

Count XV alleges that Weiss breached her fiduciary duties when she faie=pptmd to
an objection by the SEC to a reorganization plan proposed by Nutmeg and other creditors of
Tropical Beverage, Inc. (subsequently renamed Vivicells). Defendssesthat plaintiffs have
not plea@d causation and support their argument by poirtiinglaintiffs’ allegation thahad
Weiss responded to the SE(] t is likely that a plan of reorganization that benefitted Mercury
and Tropical would have been achieved.” (Compl. § 256; dkt. 13 at 16.) According to
defendants, “likely” is not enough. But defendants ignore plaintiffs’ additionagjaaibans
regarding causation. |&ntiffs allegethat “a compromise and satisfaction of the SEC objection
would have been achieved” if Weiss had responded to the SEC’s objection and that “a
reorganization beneficial to Mercury Fund and Michael Fund would has@irredf Weiss had
“actively pursued a plan of reorganization in the Vivicells bankruptcy.” (Compl. 11 428-29.)

Moreover, plaintiffs explain that Weiss could have addressed the SEC’s concernel{éfaus

12 Count XV also brings a claim for breach of fiduciary duty against Nutmeglloziaims
against Nutmeg have been dismissed.

17



SEC had tentatively approved the plan of reorganization, (2) the SEC’s originainsoalteady
had been addressed, and (3) Nutmeg could have agreed to receive fewer sharesedm
terms of the plan.Iq. 1 254.) Plaintiffs’ allegations move their theory of causation “sdivs
line from conceivable to plausible SeeTwombly 550 U.S. at 57Gsee also Flinv. Belvidere
No. 11 C 50255, 2012 WL 470113, at *4 (N.D. lll. Feb. 13, 2012).

With respect to count XX, defendants contémat plaintiffs have not alleged that
Nutmeg realized any benefit from Weissifempt to convert Gold Coast stock. Defendants,
however misinterpret plaintiffs’ causation allegatigrvghich are not based onyabenefit
derived by Nutmeg. Insteadamtiffs’ theory of causation is thaVeiss’s decision to convert
Nutmegs debentures into Gold Coast stock prevented the Funds from doing the same, thus
causing an injury to the Fundslamtiffs explain that because the Funds and Nutmeg are
affiliated entities, legal and regulatory restrictions limit the amount of Gold Coaktte®
Funds and Nutmeg can hold at one time. (Compl. § 281.) Therefore, Weiss’s decision to
convert Nutmeg’s debentures caused a detriment to the Funds because the Funds could not
convert their debentures into Gold Coast stock. while Gold Coastltimatelydid not honor
Nutmeg’s conversion notice, Weissll deprived the Funds of the right to obtain a potentially
enforceable conversion notit@ a certain amount of stockAs with count XV, plaintiffs’
causation theory is plausible and is sufficiently pl&éeTwombly, 550 U.S. at 570.

B. Legal Malpractice Claims Against Weiss andarnes & Thornburg

The amended complaint brings ten claims against Weiss and elawes against
Barnes & Thornburg for legal malpractiteTo survive a motion to dismiss a claim for legal

malpractice under lllinois law, a plaintiff must plead (1) that the defendameytowed the

13 Although count IX raises a claim for malpractice against Barnes & Thornibdaes not
appear tgpleada claim for malpractice against Weishs discussed above, the legal malpractice claims
against both Weiss and Barnes & Thornburg in count XXI have already beessgidmi
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plaintiff client a duty of due care arising from the attorebgnt relationship, (2) that the
defendant breached that duty, and (3) that the plaintiff suffered injury as a grexesult in the
form of actual damage<sovernmental Interinsurance Exach.Judge 850 N.E.2d 183, 186-87,
221 1ll. 2d 195, 302 Ill. Dec. 746 (200@)itations omitted)
1. Weiss

Defendants correctlgssert that plaintiffs’ malpractice claims against Weiss fail because
Weiss acted as a receiver and did not sasvegal counsel to the Funds. The appointment order
provides, “The Receiver shall be the agent of this Court and solely the agest@ddini in
acting as Receiver under this Order.” (Dkt. 13-1  A.) Plaintiffs do not plead@aysfeowing
that an attorney-client relationship existed between Weiss and the Funds, antnresteain
that Weiss’s “responsibilitiegs a receiver involved legal work which was why an attorney was
appointed to the role.” (Dkt. 22 at 24.) But regardless of whether Weiss performedhatork t
was legal in nature, plaintiffs must plead facts indicating that Weiss owed ptamtltfty
arising from an attorneglient relationship. Because plaintiffs have failed to plead the existence
of such a relationship, their malpractice claims against Véegestismissed.

2. Barnes & Thornburg

Defendants raise two primary arguments in support of dismissing the legshcthakp
claims against Barnes & Thornburg. First, defendants assert that Bafinesnburg cannot be
liable for malpracticesolelyfor following Weiss'’s instructions Counts VII, XIllI, X1V, and XVI
arebreach of fiduciary duty claims against Weiss for failing to pursue cedaantageous
lawsuits or settlementbut the only basis for malpractice liability in those counts is that Barnes
& Thornburg acted without client consent because Weiss wrongfully usurped dexeorg

authority for herself in failing to notify the limited partners of their right to eleptreeral
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partner** As discussed above, however, Weiss was required by the appointment order to serve
as genal partner and held decisionaking authority in that capacity. Thus, Barnes &

Thornburg cannot be liable solely on the basis that they lacked client consemgntéagursue
certain opportunitiesAccordingly, the legal malpractice claims againstrigs & Thornburg
contained in counts VII, XIlI, X1V, and XVI are simissed.

Counts VX, X, XlI, XVIII, and XIX, however, allege additional facts in support of
plaintiffs’ malpractice claims. In count V, plaintifdlege that Barnes & Thornbufailed to
advise Weiss of “effective enforcement remedies such as the turnover or attachRidil f
stock in United Liquor,'the inference being that theslgortcomings contributed Weiss’s
failure to collect or settle the judgment against RMD Entertainm@uampl.  174.) In Count
IX, plaintiffs assert that Barnes & Thornburg committed malpractice by failsptgsenting to
the court in the SEC action that Weiss had objected to the transaction at issue @pbetacosr
9, 2009, when in fact she had nold. | 218.) Plaintiffs allege in count X that attorneys from
Barnes & Thornburg did not appear at the first court date following their guimstias counsel
in theEdwardscase. [d. § 225.) With respect to @unt XlI, plaintiffs allege thaBarnes &
Thornburg's failurgo appear at court hearings contributed to Weiss’s inability to collect the
remaining balance on a settlement owed to certain Fuldis]] Z239.)

Plaintiffs allege in count XVIII thaBarnes & Thornburg attorneys committed
malpracticeand thus wasted assets held by the Funds in connectiothe/filng of a lawsuit

barred by the applicable statute of limitatidnys*failing to dispute the defendi showing that

4 plaintiffs assert in their response brief that Barn&h&rnburg attorneys gave incorrect advice
with respect to count XIV which caused Weiss to abandon the lawBkt. 22 at 26.) Those
allegations, however, are not included in the amended complaint and thaslwaconsideredCar
Carriers, Inc.v. Ford Motor Co, 745 F.2d 1101, 1107 (7th Cir. 1984) (“[I]t is axiomatic that the
complaint may not be amended by the briefs in opposition to a motion to disnasi8yv. City of
WaukeganNo. 12 C 6810, 2013 WL 4401366, at *4 n.1 (N.D. lll. Aug. 14,3)qsame).
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a oneyear statute of limitations applied, failing to show that the suit was brought with déigenc
sufficient to invoke equitable tolling, failing to show that a receivership supportelggui
tolling, and failing to show that princigef unjust enrichment supported rather than defeated
those claims.” Ifl. 1 457.) Finally, in count XIX, plaintiffs allege that Barnes & Thornburg
attorneys wasted Fund assets by “pursuing frivolous motion practice dic@ut@elling
Goulding to turn over the documents” already in Weiss'’s possessi. 468.) Because these
claims are not based solely on following Weiss'’s decisions, defendants’ atggme
unpersuasive with respect to counts V, IX, X, XII, XVIIl, and XIXnd while plaintiffs may

find it difficult to prove tlese claims for malpractice, the claiare sufficieny pledat this stage
of the litigation, particularly given that defendants’ only argument as te ttiasns is that
Barnes & Thornburg cannot be liable for following Weiss'’s instructions.

Second, defendants assert that plaintiffs have not adequatelggtaagdation because
plaintiffs’ allegations are conclusionaPlaintiffs’ malpractice claims provide that “but for”
Barnes &Thornburg’s malpractice, plaintiffs “would not have suffered the losses described
herein.” Gee, e.qgid. 1 339.) These general allegations of “but for” causatoa sufficiento
state a clainbbecause causatioreed nobe pleaédwith specificity. See Price Waicukauski &
Riley, LLCv. Murray, No. 1:10ev-1065, 2011 WL 1044894, at *1 (S.D. Ind. Mar. 21, 2011)
(denying motion to dismiss counterclaim for legal malpractice because “sonchilegations
with regard to the breach and causation elememsé sufficient to survive a motion undeule
12(b)(6)).

C. Barnes & Thornburg’s Liability Under Respondeat Superior and for
Aiding and Abetting Weiss’s Breaches of Fiduciary Duty
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In count XXI, plaintiffs allege thaBarnes &Thornburg is vicariously liable for Weiss’s
breaches of fiduciargtuty under the doctrine oéspondeat superidt and that Barnes &
Thornburg aided and abetted Weiss’s breaches of duty.

1. Respondeat Superior

Under the doctrine akespondeat superiofan employer can be liable for the torts of his
employee when those torts are committed within the scope of the employmeraii and
employer’s vicarious liabilityunder the doctrinextend “to the negligentwillful, malicious or
even criminal acts of its employeesAtdames/. Sheahan909 N.E.2d 742, 733, 233 lll. 2d 276,
330 Ill. Dec. 720 (2009(citation omitted) Defendants assert that Barnes & Thornburg cannot
be vicariously liable for Weiss’s conduct because Weiss’s role as receivdrthregaihe was not
acting as a Barnes & Thornburg employee. The court agrees. As noted aboppoihienent
order provides, “The Receiver shall be the agent of this Court and solely the&ientCourt
in acting as Receiver under this Order.” (Dkt118A.) Thus, when acting as receiver, Weiss
actedsolelyas an agent of the court atietrefore necessaributside the scope of her
employment with Barnes & Thornburg. Accordingly, Barnes & Thornburg cannot be held

vicariously liable underespondeat superidor Weiss’s conduct®

15 plaintiffs also allege that Barnes & Thornburg is vicariously liable fors#&legal
malpractice, but, as discussed above, plaintiffs’ legal malpractice claimstagaiss are dismissed.

'8 plaintiffs make a fleeting argument in their response brief that Barfié®burg is also
vicariously liable for Weiss’s conduct because Weiss is a principal diftie (Dkt. 22 at 25—-26.)But
as the case plaintiffs cite indicat8srnes &Thornburg cannot be vicariously liable on this basisause
Weiss was acting as receiver and not in the course of the bumisess.See Daviy. Loftus 778 N.E.2d
1144, 1151, 334 1ll. App. 3d 761, 268 Ill. Dec. 522 (2002) (“Section 13 of the Uniform Partnership
Act . . . provides that a partnership is liable for any wrongful act of any pautieg in the course of
partnership business.”).
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2. Aiding and Abetting

To state a claim for aiding and abetting liability under Illinois law, a plaintiff miege
that“(1) the party whom the defendant aids performed a wrongful act causing an (Bjuthe
defendant was aware of his role when he provided the assistance, and (3) thendlefend
knowingly and substantially assisted the violatiohléffernanv. Bass 467 F.3d 596, 601 (7th
Cir. 2006) (citingThorwood, Incv. Jenner & Block 799 N.E.2d 756, 767, 344 lll. App. 3d 15,
278 lll. Dec. 891 (2003))Defendantsargue that Barnes & Thornburg cannot be liable for aiding
and abetting Weiss’s breaches of fiduciary duty becassa matter of Illinois lavgn attorney
cannot aid and abet her client. Plaintiffs do not address this argument in their edspeins
Plaintiffs’ failure to offer any opposition constitutes waiver, and the clamasst Barnes &
Thornburg for aiding and abetting liability are dismisSe&ee Wojtas. Capital Guardian
Trust Co, 477 F.3d 924, 926 (7th Cir. 200Rarev. Cnty. of KaneNo. 14 C 1851, 2014 WL
7213198at *4 (N.D. Ill. Dec. 15, 2014}®

D. Request for Punitive Damages in Connection with Malpractice Claims

Finally, defendants assert thalaintiffs’ requess for punitive damages in connection
with their legal malpractice claims against Barnes & Thornburg should bkestibecause
punitive damages are not recoverable in malpractice cases under lllinois leamd®et are

correct that 735 lll. Comp. Stat. 5/2-1115 provides that “no punitive, exemplary, vindictive, or

" Even if plaintiffs had addressed this argument in their response, it islyrililat their
allegations wuld state a claim. The lIllinois Supreme Court has not addressed wdnetitéorney can
aid and abet her client, but given the lllinois Supreme Court’'s detdromrihat there can be no
conspiracy between an agent and its principatknerv. Atl. Plant Maint., Inc, 694 N.E.2d 565, 571,
182 1ll. 2d 12, 230 Ill. Dec. 596 (1998), and the longstanding rule that an attorney is a aljents
Doylev. Shlensky458 N.E.2d 1120, 1131, 120 lll. App. 3d 807, 76 Ill. Dec. 466 (1988ems likely
thatthelllinois Supreme Court would construe lllinois law as precluding the impof aiding and
abetting liability on an attorney for assisting her client in the cosiarisof unlawful conduct.

'8 The portions of all other claims alleging aiding and abetting or vicalihikty against
Barnes & Thornburg are also dismissed.
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aggravated damages shall be allowed” in malpractice cadesaniended complaint, however,
indicatesthat plaintiffs do not request punitive damages in connection withlégair
malpractice claims against Barnes & Thornburgstead, plaintiffs seek punitive damages with
respect to their claims for breach of fiduciary duty against Weiss and hutfoe example, in
count V, plaintiffs seek compensatatgmages “against Weiss, Nutmeagd Barnes &
Thornburg” and punitive damages “against Weiss and Nutmeg.” (Catmpl99.) Although
plaintiffs request punitive damages against Barnes & Thornburg in count XIX, dragpat
they do so in connection with their claim for breach of fiduciary duty. To the extemtiffdai
are requesting punitive damages with respect to the legal malpractice claint Bgaies &
Thornburg in that count, punitive damages will not be recoverdd#eause plaintiffs haveoh
requested punitive damages against Barnes & Thornburg, defernégpisst is denied.
CONLCUSION

For the foregoing reasons, defendants’ motion to dismiss the amended cordftaint (
11) is granted in part and denied in part. Counts II, lll, and XXI are dismisdeg@njudice.
All claims against Nutmeg are dismissed without prejudice, and all legal malprdatme c
against Weiss are dismissed with prejuditbe legal malpractice claims against Barnes &
Thornburg contained in counts VII, X]JIKIV, and XVI are dismissedith prejudice as are all
claims against Barnes & Thornburg for aiding and abetting or vicarioubtyialibefendants’

request to strike plaintiffs’ claims for punitive damages is denied.

e gt

U.S. District Judge Joan H. Lefkow

Date: March10, 2015
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