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UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

FEDERAL DEPOSIT INSURANCE,
CORPORATION,
as Receiver for Mutual Bank

12¢ev-7496

Plaintiff,

Judge Sharon Johnson Coleman
V.

PARAMESWARI VELUCHAMY and
PETHINAIDU VELUCHAMY,

N N e e N e

Defendans.

MEMORANDUM OPINION AND ORDER

In July 2009, an lllinois state agency closed Mutual Bank and appointed thel Federa
Deposit Insurance Corporation as receiver. Various federal lawswitedegom Mutual
Bank’s closing. In one suit, the FDIC sued multiple former directors of the bank, mgludi
Parameswari and Pethinaidu Veluchamy, alleging that the directorfiedetheir fiduciary duty
by grossly mismanaging bank assets. Additionally, the FDIC also sud@linshamys in
federal bankruptcy court, alleging that fARIC’s claimsagainst the Veluchamys are
nordischargeable detat The FDIC now moves this court to withdraw the bankruptcy matter
from bankruptcy court. Becautiee FDIC shows good cause for a withdrawal, the court grants

the motion.

Background
The facts othe underlying matter are more fully set forth in the district court’s opimion i
FDIC v. Mahajan, No. 11 C 7590, 2012 WL 3061852 (N.D. Ill. July 26, 2012) (Kendall, J.). In

short, however, the FDIC, as receiver, alleged that the former directoo$fiaeds of Mutual
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Bankunwiselyappoved twelve risky loans that resulted in over $100 million in losses for the
bank, that they approved unlawful dividends of more than $10 million, and that they diverted the
bank’s assets for personal use. On October 25, 204 EDIC asserted multiple counts against
the defendants in district court, including for negligence, gross negligaeeeh of fiduciary
duty, breach of loyalty, and wasting of corporate ass&s July 26, 2012, the district court
dismissed certain counts, but the case remains pending against the defendaaterasd
settlementiscussions are currently underway before a magistrate judge.

On August 17, 2012, the FDIC, acting as receiver for Mutual Bank, initiated an aglversar
proceeding against the Veluchamys in bankruptcy court. The FDIC sought a findiagdaha
$92 million of its claims againshe Veluchamys constituted nondischargeable debts under
federal bankruptcy lawlin particular, the FDIC alleged that thedehs werenondischargeable
under 8§ 523(a)(4) of the bankruptcy code becaus¥ehechamys debts arose frdifinaud or
delfalcation while acting in a fiduciary capacityT'he FDIC subsequently moved the bankruptcy
court to withdraw the adversary proceeding from bankruptcy court to distudt ©n
September 18, 2014, the clerk of the bankruptcy court tréesithie FDIC’s motion to the
district court, pursuant to Rule 5011 of the Federal Rule of Bankruptcy Rrecethe
adversary proceeding also remains pending in bankruptcy cdeitl@sv. Veluchamy, No. 12-
1281.

The parties offer alternatiy@oposals for how the litigation should proceed. The FDIC,
as receiver, prefers that both cases proceed in district ddwetVeluchamys prefer that this

court deny the withdrawal motion, that the adversary proceeding remain befbenknaptcy

! The FDIC did not name the Veluchamys as defendants in its original coniygamise of the
Veluchanys Chapter 7 petition in bankruptcy court. After the bankruptcy court permitted the
FDIC to proceed in district court against the Veluchamys, the FDIC filechanded complaint.
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court, and that the bankruptcy court stay the adversary proceeding while ibe qgamtinue to
litigate the issue of the Veluchamys’ underlying liability in district coditiey propose that if
the district court suit resolves in their favor, then the bankruptcy court shouldgtbeis
adversary proceeding; if the district court finds the Veluchamys lialde,ttte bankruptcy court

matter should proceed in order to determine discladityey.

Legal Standard

Federal law allows district courts to “reféifiroceedings arising under title 11 or arising
in or related to a case under title 1ty specialized bankruptcy judges. 28 U.S.C. 8§ 15%a);
N.D. Ill. IOP 15(a);Exec. Benefits Ins. Agency v. Arkison, 134 S. Ct. 2165, 2171 (2014A
district court, however, “may withdraw, in whole or in part, any case or proceedfegéd to a
bankruptcy judge], on its own motion or timely motion of any party, for cause shown.” § 157(d).
Neither federal law nor the Supreme Court has clarified what constitutes “cause” f
withdrawing a matter Nor has the Seventh Circuit. In 1989, the Seventh Circuit noted the
“paucity of judicialopinions construing this provisignin re Powelson, 878 F.2d 976, 979 (7th
Cir. 1989); twentyfive years later, the paucity persiétd-he decision whether to grant
withdrawalremains within the discretion of the district court. That is, the text of 8 157(d)

indicates that even if “cause” for withdrawal is shown, a district courttisoraopelled to

% This may be, in part, because district-court orders withdrawing matiersnkruptcy court

are “interlocutory and thus unreviewable until after a judgment has been issiadl Y. Voest-

Alpine Indus., Inc., 398 F.3d 918, 924 (7th Cir. 2005¢e Caldwall-Baker Co. v. Parsons, 392

F.3d 886, 888 (7th Cir. 2004) (“No court of appeals has engaged in appellate review of an order
either granting or denying withdrawal of a referef)oisting cases)accord In re McGaughey,

24 F.3d 904, 908 (7th Cir. 1994). The Seventh Circuit, however, has interpreted § 157(d)’s
“mandatory withdrawal” clauseSee In re Vicars Ins. Agency, Inc., 86 F.3d 949, 953-54 (7th

Cir. 1996).



withdraw. See 1-3 Collier on Bankruptcy P 3.04(1)(b) (16th ed. 2014) (“Even if cause exists . . .
there is no mandate that the referemost be withdrawn.”).

The FDIC, citing one opinion fromhis district, asserts that district coutgenerally”
consider six factorarhen deciding whether cause exists to withdraw a proceeding from
bankruptcy court: 1) the core or non-core nature of the proceeding; 2) judicial ecambmy a
convenience; 3) uniformity and efficiency in bankruptcy administration; 4) forum stwpppd
confusion; 5) conservation of debtor and creditor resources; and 6) a partyisguryguest, if
any. PIl. Mot. 5, ECF No. 1, p. ID # 5 (quotilrgre Emerald Casino, Inc., 467 B.R. 128, 135
(N.D. lll. 2012)). This sixfactor standard, however, derivesrfr no precedential opinion of this
circuit.® The Veluchamysely on another opinion from this district, which quotes fiome
Clark to suggest that the FDIC “must” establish that withdrawal “is narrowly tdilmrserve”

“a higher interest than that recognized by Congrelsre Clark, No. 95 C 2773, 1995 WL
495951, at *3 (N.D. Ill. Aug. 17, 1995). It appears that this quote rgadkan Eastern District
of Michigan decision which inadvertenttytedto a standard for closing courtrooms during voir
dire in criminal cases. The perpetuation of the citation error will not continuesioabe.This
standard, too, is not the law of this circuit.review of relevant case law, in this circuit and
others, indicates that district countysimply consider any relevant factor when deciding

whether to withdraw a matter from bankruptcy court.

% The citation chain indicates that the standard derives, ultimately, from a 188Eiffiit
opinion in which the court, in acknowledged dicta, offered “general principles” to gusidetdi
courts “in determining whether to refer or withdraw the referentfflland Am. Ins. Co. v.
Succession of Roy, 777 F.2d 992, 998 (5th Cir. 1985) (Jones, J.). The Second Circuit has
adopted a similar standar@ee Inre Orion Pictures Corp., 4 F.3d 1095, 1101 (2d Cir. 1993).
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Discussion

First, the court places particular weight on whether the matierebitne bankruptcy court
is a“typical coreproceeding,” one in which the bankruptcy judge has constitutional authority to
enter a final judgmengr a “noneore” proceeding Exec. Benefits, 134 S. Ct. at 173. Federal
law distinguishes between two kinds of proceedings in bankruptcy court: “core” anddrein-
proceedings. 8 157. Rather than defining “core,” 8 157 provides sixteen examples of core
proceedings. 8 157(b)(2). Relevant here, a core proceeding is a “determinatsotd he
dischargeability of particular debts.” 8§ 157(b)(2)(H). Here, the parties Hwethe bankruptcy
matter is a core proceeding. Federal law envisions that core proceedimegallgebelong in
bankruptcy court, where that court Isstutory authority to “enter final judgment on the [core]
claim.” Exec. Benefits, 134 S. Ct. at 2172.

But there is an important distinctiorin 2011, inSern v. Marshall, the Supreme Court
held that certain claims can be “core” within the meaning of federal law andtylet¢ ones over
which bankruptcy judges have Article 11l authorityenter final ydgments.Sern v. Marshall,

131 S. Ct. 2594, 2611 (201 Bpe Exec. Benefits, 134 S. Ct. at 2172—73. The Supreme Court

now refers to such claims aStérn claims.” Exec. Benefits, 134 S. Ct. at 2172. The Supreme
Court has offered only a few exampldstern claims. The claim at issue Sernitself was a
common-law counterclaim for tortious interference brought by a bankrupt agaresiitarcto

the estateSern, 131 S. Ct. at 2601Because 8 157(b)(2)(c) lists “counterclaims by the estate
against persons filing claims against the estate” as a “core” proceeding, thepb@nkourtn

Sern hadstatutory authority to enter a final judgment, but the Supreme Court held that it did not

have constitutional authority to do skl. at 2611. Similarly, this last summeiin Executive



Benefits, the Court assumpd] without deciding” that fraudulentenveyance claims brought by
a Chapter 7 trustee against the debtor \8mmn claims. Exec. Benefits, 134 S. Ct. at 2174.

The Supreme Court used the term “typical core proceeding,” in conti@stniaclaims,
to refer to matters that abeth “core” within the meaning of § 154hd constitutionally may be
“adjudicated to final judgment by the bankruptcy coutt” at 2172—73 After Sern, when a
district court assesses the nature of a case before the banlaogtcin order to decide whether
to grant withdrawal, it is imperative to distinguish between “typioaé proceedings” and other
kinds of claims. The parties suggest that the relevant factor for the coonsider issimply
whether a matter is core or roare. But, as explained above, a matter can be core and still not
constitutionally subject to final authority before the bapkcy court.

The Second Circuit, at least priorSm@rn, regarded the core/nawore distinction as “the
most important” fator in a withdrawal analysidn re Burger Boys, Inc., 94 F.3d 755, 762 (2d
Cir. 1996);accord In re Orion Pictures Corp., 4 F.3d 1095, 1101 (2d Cir. 1993)\fter Sern,
several courts in that circuit have reinterpreted this factor to focus on whetHmnkruptcy
court has final adjudicative authority over a matiese, e.g., In re Arbco Capital Mgmt., 479
B.R. 254, 262 (S.D.N.Y. 2012 re Lehman Bros. Holdings Inc., 400 B.R. 179, 188 (S.D.N.Y.
2012). In a rigorous opinion analyzing the impac8&efn on withdrawal motions, one court
explained that “the relevant inquiry” poStern is solely “whether a matter is core or roore,
but whether the bankruptcy court has the authority to finally adjudicate the.in@ttbco, 479
B.R. at 262 (Oetken, Jagccord 1-3 Collier on Bankruptcy P 3.04(1)(b) (stating that a sole
emphasis on the core/nao+e dstinction “may have little utility in a posiern world”). This

court agreesAlthough this circuit even befor&ern, never placed superlative weight on the



core/noneore distinctiort the court agrees that this factor, as reinterpretedJest, merits
particular considerationln other words, in the languagebfecutive Benefits, courts must now
distinguish among “typical core proceeding®grn claims, and nomore claims. Here, neither
party suggests that the FDEZoreclaims for nodischageability findings ar&ern claims.

And there is no reason to think a claim for a nondischargeability determination under §523(a)
is such a claim.The court finds that the bankruptcy matter at issue is a “typical core progeedin
and that thisveighs against withdrawal.

Second,he Veluchamys argue that the complexity of the dischargeability determinatio
also weighs against withdrawal. They claim that, in this case, the determinat®oriusether
their actions constite “defalcation by a fiduciatyunder § 523(a)(4) They argue that this is a
guestion of law best left for the bankruptcy couste Defs. Resp. 6—7, p. ID # 45-4%hey
also argue that withdrawal would send this “complex legal determinabaajury, which would
prejudice the Veluchamys and “inevitably cause confusiod.at 7, p. ID # 46. This argument
fails for two reasons. To the extent that the dischargeability determilagspresent a
guestion of law, a court—whether a bankruptcy court or a district cauitt+esolve it; juries do
not decide questions of law. Additionally, although the dischargeability determinatiohen
complex, juries frequently grapple with and resolve complex questions. The assuhmgiten
jury is conpetent to resolve the issues before it is a feature of our judicial system. The

complexity of the issue weighs neither in favor of nor against withdrawal.

* The Veluchamys cite an opinion of this district stating otherwise. De$p.Rep. ID # 47
(quotingin re Comdisco, Inc., No. 04 C 5570, 2004 WL 2674398, at *2 (N.D. Ill. Oct. 15,
2004)). In re Comdisco citeslnre Sevko, Inc., 143 B.R. 114, 117 (N.D. Ill. 1992). Nothinglim

re Sevko suggests that the core or noore nature of a proceeding is the “most important” factor
for withdrawal. In fact)nre Sevko does not even suggest that this factor manysspecial

weight.



The FDIC contends that the parallel nature of both proceedings supports withdtawa
notes thaboth lawsuits “share factual allegations, similar legabtles, and the same parties,
but this alone carries little weightt is not uncommon for a single set of facts to produce
litigation before multiple judicial tribunals, even when bankruptcyaislyat issue.See Good v.
Voest-Alpine Indus,, Inc., 398 F.3d 918, 927 (7th Cir. 2005) (permitting a skateclaim to
proceed in state court while a bankruptcy action proceeds in federal court “is ot gyt
unusual or onerous”)Here, howeverabeling the dual lawsuits as “parallel” insufficiently
describes the state of the litigatiomhe adversary proceeding in bankruptcy court remains at a
preliminary stage. The districburt lawsuit, in contrast, has progressed considerably since
filing and is at an advancedgéa The district court has issued orders almost monthly for three
years, and it has also issued four signed opinions in the case. Discovery has beerfangoing
yearanda-half. The district court has great familiarity withig matter, whereas the bankruptcy
has almost noneln In re Chateaugay Corp., a case that the Veluchamys dnepposition to
withdrawal, the district court denied a withdrawal motion in part because the baykzaptt's
“mastery of both the facts atalw relating to [the plaintiff's] protracted reorganization [would]
allow it to digest the materials and resolve th[e] dispute more efficiently thala waourt
completely new to the case.” 193 B.R. 669, 677 (S.D.N.Y. 1996). Here, the same consideration
cutsthe other way: the district court’s mastery of the facts allows it to resolve the matte
efficiently.

Additionally, the court also considers the opinion of the bankruptcy court as to whether
the district court shouldithdraw a matter.See Inre VicarsIns. Agency, Inc., 96 F.3d 949, 954
(7th Cir. 1996) (“Some bankruptcy courts . . . make recommendations to the district ¢ourt as

whether” the latter should grant a withdrawal motion.). Here, the bankruptcyscposition is



clear. On Odaber 30, 2012, at an oral hearing, the bankruptcy court told the parties: “What |
would suggest is that in any briefing before the district court, you state th#tetpssition of
this court that withdrawal of the reference would be a very useful thing to avoid ssalgce
expense to the parties.” Tr. 15, Defs. Resp., Ex. B, ECF No. 8-2, p. ID # 64. The bankruptcy
court emphasized: “I hope you both agree that it ought to be withdrawn and that you cdn submi
that immediately.”ld. at 16, p. ID # 65. The position of the bankruptcy court carries particular
weight for the same reason that core proceedings generally belong ingiapkwourt: the
bankruptcy court has special familiarity with bankruptcy laws and procediiresbankruptcy
court in this case determined that the optimal outcome would be for the dischargeabilit
determination to occur in district court.

Concerns about issue preclusion and judicial economy underlay the bankruptcy court’s
position. The bankruptcy court explained that if this court were to deny the witharetah,
the bankruptcy court would delay its dischargeability finding until the distoiett determined
liability.

And then we’d have to have argument here about the extent to which findings that

were made in the district court proceeding had a collateral estoppel effect on the

issues that | would have to determine in deciding the question of dischargeability.

And if there was not complete collateral estoppel, we’'d be in a situatiailiofc

the same witnesses backaddress the question of intent that might be left open.

So having all of the matters involved in the same proceeding would probably be

very much in the parties’ best interest.
Id. at 16-17, p. ID # 65—66. The Veluchamys disagree, arguing that concerns about preclusion
are “premature” because “they are not able to thoroughly analyze the extent toaghieh f

findings” in the district court would merit preclusion effect in the bankruptcy cowets. Resp.

12, p. ID #51. This court agrees with the bankruptcy court’s position: the possibilitigehat



bankruptcy court would need briefing and argument on the preclusion issue unnecessarily

complicates this case and undermines, rather than promotes, judicial economy.

Conlusion

The bankruptcy lawsuit between the FDIC, as receiver, and the Veluclaatgpical
core proceedirigthat a bankruptcy court ordinarily should hear. But, in this case, the district
court’s indepth knowledge of the case, the bankruptcy coletemmendation, and legitimate
concerns about issue preclusion all weigh in favor of withdrawal. The court finds that

withdrawal is appropriate and grants the motion of the FDIC, as reCeiver.

Aglie

SHARON JOHNSON COLEMAN
United States District Judge

DATED: October 21, 2014

® The FDIC states that if this court grants the withdrawal motion, it will move to cortsoifda
adversary proceeding and the liability lawsuit. The FDIC may, if it chootesufth a motion
before the district judge presiding over the underlyasge.
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