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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

)
THOMAS COSTELLO, MEGAN BAASE )

KEPHART, et al., individually and on behalf of )

all others similarly situated, )
) No. 12C 7843
Plaintiffs, )
V. ) Judge Virginia M. Kendall
)
BEAVEX INC., )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiffs Thomas Costello and Megan Baase Kephart fileputative class action
complaint on October 1, 2012, subsequently amendieljing that Defendant BeaxHnc.
misclassified them and approximately énendred other current and former defivelrivers as
“independent contractors” in violation of the lllinois Minimum Wage Law (IM\V820 ILCS
105/1,et seq.and thelllinois Wage Payment and Collection Act (IWPEA820 ILCS 115/

The Defendant answered the Complaint and asserted a counterclaim for gahtract
indemnification. Plaintiffs have moved to dismiss the counterclaim pursuant to IHedkraf
Civil Procedure 12(b)(6). For the reasons set forth below, the motion is denied.

BACKGROUND

The following facts are taken from the Defendant’s counterclaim and areexssarhe
true for purposes of the Motion to DismisSee Voelker v. Porsche Cars North America, Inc.,

353 F.3d 516, 520 (7th Cir. 2003urphy v. Walkerb1 F.3d 714, 717 (7th Cir. 199%ke also,

! Plaintiffs also assert a common law unjust enrichment claim.
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e.g., Organ Recovery Sys. v. Preservation Solutions,Noc.11 C 4041, 2012 WL 2577500, at

*1 (N.D. lll. July 4, 2012)(internal citations omitted(‘In considering each party’s motion to
dismiss, the Court takes as true the faltegad by the party whose complaint or counterclaim is
challenged.”) Plaintiffs Thomas Costello and Megan Baase Kephart each separately entered
into a contractual relationship with the Defendant. (Doc. 36, Defendant’s Coumterald 2.)
Pursuant to thewritten contractsthe parties executedthe Plaintiffs agreed to provide
transportation services to BeavEXld.) The transportation services consisted of the -pigk
transportation and delivery of property and items brokered and arranged byxB&avE
customers.(ld.) Costello and Kephart performed the transportation services in accordance with
the terms of the Contract(ld.) BeavEx entered into identical contracts witie other current

and former delivery drivers who comprise the putatiass: (Id. at 1 6.)

These contracts also contagtindemnification provisions pursuant to which Costello and
Kephart agrea to defend, indemnify and hold harmless BeavEx from any claims, losses and
expenses that arise from the performance ofPlantiffs’ senices and obligations under the
contracts. (Id.) The contracts also required Costello and Kephart to maintain separate and
distinct businesses from BeavEx and to provide services to BeavEx customers asdeakepe
contractors, not BeavEx employeefd. at § 7.)

On October 1, 2012, Costello and Kephart, on behalf of themselves and all other
similarly situated individuals filed a complaint against BeavEx, alleging violatiotigedflinois
Minimum Wage Law and the lllinois Wage Payment and Collection A@d. at | 5.)

Specifically, Plaintiffs allege that BeavEx misclassified them as “indepérdatractors” when,



in fact, they were BeavEx's employee¢Doc. 34, Plaintiffs’ Complaint, at | f.)Plaintiffs
allege that as a result of the misclassification they were deprived oinovevages and illegal
deductions were taken from their wagdtd. at § 2.) On February 1, 2013, BeavEx answered
the amended complaint and asserted a counterclaim for indemnity pursuarite to t
indemnification clauses in the contracts. (Doc. 36.) The counterclaimsasisaettif the
Plaintiffs are ultimately determined to be independent contractors, and notyeeypldhey
should be liable for all costs and expenses BeavEx incurred in defending the lavgsuat. (
10.) The Plaintiffs have now moved to dismiss that counterclaim pursuant to Federaf Rule
Civil Procedure 12(b)(6).

STANDARD OF REVIEW

Whenconsidering a motion to dismiss under Rule 12(b)(6) the Court accepts as true all
of the wellpled facts alleged in the complaiat counterclaimand construes all reasonable
inferences in favor of the nonmoving par8ee Killingsworthv. HSBC Bank Nevada, N.AQ7
F.3d 614, 619 (7th Cir. 2007) (citifSavory v. Lyonst69 F.3d 667, 670 (7th Cir. 20063)cord
Murphy, 51 F.3d a717. To state a claim upon whicklref can be granted a counterclammust
contain a "short and plain statement of the claim showing tegpléader is entitled to relief."

Fed. R. Civ. P. 8(a)(2). "Detailed factual allegations" are not required, butaimifpimust
allege facts that, when "accepted as true . . . state a claim to relief that is plausibleace."
Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotiigll Atlantic Corp. v. Twomb}\550 U.S.

544, 555 (2007)) (internal quotations omitted). In analyzing whether a complaint imisets t

2 The Court may take judicial notice of the allegations contained in Plaintifsiplint
in considering the motion to dismiss Defendant’s Counterclaim because a Cyptiakma
judicial notice of its own docketSee Henson v. CSC Credit Ser28.F.3d 280, 284 (7th Cir.
1994) (a court can judicially notice documents filed in a lawsuit).



standard the "reviewing court [must] draw on its judicial experience anthoaraense.'lgbal,
556 U.S. at 678 When the factual allegations are weléd the Court assumes their veracity and
then determines if they plausibly give rise to an entitlement to reheé idat 679. A claim has
facial plausibility when théactual content plednithe counterclainallows the Court to draw a
reasonable inference that the defendant lddifor the misconduct allege&ee idat 678.

DISCUSSION

Costello and Kephart mevto dismiss the indemnitglaim on the basis that the
indemnification provision in the contracts they signed should be void as contrary to the public
policy embodied in the lllinois Minimum Wage Law and the lllinois Wage Payraeudit
Collection Act.

The lllinois Supreme Court “has a long tradition of upholding the rights of parties to
freely contract.” Mohanty v. St. John Heart Clinic, S.@25 Ill. 2d 52, 65 (2006) (citinyine
Street Clinic v. Healthlink, Inc222 Ill. 2d 276 (2006)). A contract will only be declaxexld as
contrary tothe public policy of lllinois where it is either “manifestly injurious to the public
welfare,” or “clearly contrary to what the constitution, the statute, odé¢leesions of the courts
have to be the public policy.Id.

In analyzing a clan under lllinois law, a federal district court should apply the law of
lllinois in the manner the lllinois Supreme Court would applySee Liberty Mut. Fire Ins. Co.

v. Statewide Ins. Ca352 F.3d 1098, 1100'th Cir. 2003). If there is no lllinois 8preme Court
decision on point, a federal district court should give any lllinois appeltaig decision on
point great weight, “unless there are persuasive indications that the bigteest court would
decide the case differently.ld. (internal ciaitions and quotations omittedidowever, if there is

an “absence of lllinois decisions dealing with a particular labor law issderaledecisions



dealing with a substantially similar law, while not controlling, may be helpful ratevant.”
Bernardi v.Village of North Pekind82 N.E.2d 101, 102 (lllApp. Ct. 1985) (internal citations
omitted); see also, e.g., Villareal v. El Chile, In60Q1 F. Supp. 2d 1011017 (N.D. Ill. 2009)
(applying federal courts’ interpretation of the Fair Labor Standartl$ofAan issue arising under
the lllinois Minimum Wage Law)O’Brien v. Encotech Constr. Servs., Int8§3 F. Supp. 2d
1047, 1050 (N.D. Ill. Jan. 23, 2002) (same).

There are no lllinois state court decisions analyzing whether a defendgnsesk
indemnityfor liability arising under either the lllinois Minimum Wage Law or the lllinoiad¥
Payment and Collection Act. However, federal courtsrpreting substantially similar issues
arising under the FLSA have uniformly held that employer may not seek demnification
from an employee for a clai for a violation of the FLSA.See, e.g., LeCompte v. Chrysler
Credit Corp.,780 F.2d 1260, 1264%bth Cir. 1986);Lyle v. Food Lion954 F.2d 984, 9874¢h
Cir. 1992);Martin v. Gingerbread House, In@77 F.2d 1405, 1408 0th Cir. 1992);Herman v.
RSR Sec. Services, Ltti72 F.3d 132, 144 (2d Cir. 1999jillareal, 601 F. Supp. 2d at 10155.
Similarly, a court within this districtoncluded that the Illinois Supreme Court would hold that
an employer may not seek indemnity from an employee for the employer'sionotd the
IMWL. See, e.g., Villareab01 F. Supp. 2d at 1017 (“As with the FLSA, the IMWL'’s statutory
goals would be undermined by diminishing the employer’s compliance incentivesnig@ayer
were permitted to seek indemnity or contribution from its employees fot@taviolations.”).

Plaintiffs contend that these decisions are dispositive in this case. If Plainéfe
employees of the DefendarR]aintiffs would be correct.However, h contrast to Plaintiffs’
assertion, Defendant’s counterclaim alleges that Plaintiffs were indeypecalatractors, not

Defendant’'s employeesSince his allegation must be taken as trtree Court cannot find that an



indemnity claim is barred by the cdag described above because “independent contractors” are
exenpt from the scope of the IMWhANd IWCPA See820 ILCS 105/3; 820 ILCS 115/2ge
also Marcus & Millichap Investment Services of Chicago, Inc. v. Sekul®askir-.3d 30171th
Cir. 2011) (“The lllinois Wage Collection and Payment Act, 820 ILCS 115/1, et s@tus®n
is designed to distinguish between protected employees and independent contractmes not
protectedy).

Indeed, district courts in other circuits analyzing similar issuekemuthe FLSA have
found that it would be premature goant a Rule 12(b)(6) motion gismissan indemnity claim
as preempted by the FLSA where the counterclaim asserts the plaintiffs were dahépen
contractors and not the defendant’'s employesse, a., Spellman v. American Eagle Express,
Inc., 680 F. Supp. 2d 188, 192 (D.D.C. 201derfying motion to dismiss indemnity claim
because the defendant asserted that plaintiffs were independent contradgtacg amployees
and stating “the Court cannot say this juncture that the counterclaim is preempted by, or
contrary to the policy of the FLSA"Dobbins v. Scriptfleet, IncNo. 8:11 C 1923, 2012 WL
2282560, at *2 (M.D. Fla. June 18, 2012) (“[T]he case law barring indemnification claims
relating to FLSA liability will not apply to Defendant’s counterclaim if Plaintiff isuccessful
in proving that she was Defendant’s employee. Accordingly, at this stagepybttezdings, the
Court concludes that Defendant’s counterclaim for indemnity is .ValidSince, sibject to

certain statutory exceptiorisat are inapplicable hefethere is nageneral prohibition against a

% The Illinois Construction Contract Indemnification for Negligence Act, 74081135/1
provides that “[w]ith respect to contracts or agreements, either public or pforatee
construction, alteration, repair or maintenance of a building, structure, highmgg,briaducts
or other work dealing with construction, for any moving, demolition or excavation connected
therewith, every covenant, promise or agreement to indemnify or hold harmless aeatba
from that person’s own negligence is void as against public policy and wholly unexiierce



defendant seeking indemnity for its liability from an independent contractougnirgo a
contractin lllinois, the Court finds it ipremature to dismiss the indemnity claim.

Plaintiffs contend thatSpellman was decided incorrectly and cites toasias v.
Distribution Management CorpNo. 11 C 874, 2012 WL 4511376 (D.N.M. Sept. 28, 2012).
However,Casiasdismissed an indemnificatiodatm asserted by a defendant against an alleged
“independent contractor” on the basis that a New Mexico Minimum Wage Act dispsiteava
covered by the scope of the indemnification clause at issue in the contracCa3iascourt
specifically declined taonsider the question of whether the indemnification provision at issue
should be deemed unconscionable as a violatidvew Mexico public policy.See Casias2012
WL 4511376, at *11(“The Court therefore need net and does not consider Plaintiffs’
additional argument that the indemnification provisions, as applied to Plaintifisi<lander the
New Mexico Minimum Wage Act, are unconscionable and should be stricken as a violation of
New Mexico public policy.”). The Plaintiffs have not raised an angent here that their claims
are outside of the scope of the indemnity provisibissue Therefore, since BeavEx has alleged
that Plaintiffs were “independent contractors” and not employees, the Court canchide at

this timethat the indemnity prosion in the contracts violates lllinois public policy.



CONCLUSION

For the reasons set forth above, Plaintiffs’ motion to dismiss BeavEx’'s coumnterslai

/ ;ﬂ%ﬁe@

denied.

W . Kendall
nited States District Court Judge

Northern District of lllinois
Date: May 17, 2013



