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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

TERRY A. BAIER,

)
)
Raintiff, )
)
V. ) Casdo. 12-cv-8234
)
ROHR-MONT MOTORS, INC., d/b/a )
Oakbrook Toyota in Westmont, an Illinois )
corporation, JOHN BARRETT, and ALEX )
SYED, )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, District Court Judge:

Plaintiff Terry Baier (“Baier,” or “Plainff”) filed a complaint against his former
employer, Rohr-Mont Motors, Inc. d/b/a Oakbk Toyota in Westmont (“Oakbrook Toyota”),
and his former supervisors, John Barrett (“Barrett”) and Alex Sy&ge@d”) (collectively,
“Defendants”} alleging violations of the Family arMedical Leave Act of 1993 (the “FMLA”"),
29 U.S.C. 88 260&t. seq(Count I); the Americans with Dibdities Act of 1990 (the “ADA”),
42 U.S.C. 88 1210&t seq(Count II); and the Age Discrimation in Employment Act (the
“ADEA”"), 29 U.S.C. 88 62%t seq(Count Ill). Baier also alleges common-law defamation

(Count IV).

! Baier alleges Count | against all Defendants, Counts Il and 1l solely against Oakbrook Toyota, and Count IV
against Oakbrook Toyota and Barrett.
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Defendants move for summary judgment purst@aifrederal Rule of Civil Procedure
56(a) on all four counts.For the following reasons, the Cogrants in part and denies in part
Defendants’ motion.

BACKGROUND

Northern District of lllinois Local Rule 56.1

Northern District of IllinoisLocal Rule 56.1 “is designed, in patt aid the ditrict court,
‘which does not have the advantage of the psirteemiliarity with therecord and often cannot
afford to spend the time combing the recortbtate the relevant information,’ in determining
whether a trial is necessarypklapaz v. Richardsoi$34 F.3d 895, 899 (7th Cir. 2011) (quoting
Waldridge v. Am. Hoechst Cor24 F.3d 918, 924 (7th Cir. 1994)). Local Rule 56.1(a)(3)
requires the moving party to provitie statement of material facts as to which the moving party
contends there is no genuine issueracco v. Vitran Exp., Inc559 F.3d 625, 632 (7th Cir.
2009) (quoting L.R. 56.1(a)(3)). The nonmoving panust file “a response to each numbered
paragraph in the moving party’s statement, including, in the case of any disagreement, specific
references to the affidavits, parts of the record, and other suygporéterials relied uponld.
(quoting L.R. 56.1(b)(3)(B)). The nonmoving party also may submit a separate statement of
additional facts that requiredtdenial of summary judgmeimgcluding references to the
affidavits, parts of the record, and other suppgrthaterials relied upon gupport those facts.
Seel.R. 56. 1(b)(3)(C)see also Ciomber v. Coop. Plus, Iri27 F.3d 635, 643—-44 (7th Cir.

2008).

2 Defendants also move for summary judgment specifically on Defendants’ threatened demotion tf Bla@ti
(R. 63, Def.’s Am. Memo of Law, at 6-10). As Plaintiff notes in his response, Plaintiff does not allege a separate
cause of action for his threatened demotion, so the Court does not address that issue.
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Il. Relevant Facts

Oakbrook Toyota hired Baier as an automobdées associate in August 2005. (Pl.’s
L.R. 56.1 Add’l Stmt. of Material Facts  80Qfter several promotionand transfers between
dealerships owned by Bob Rohrman (and afteeBariefly left to work for an outside
dealership), Oakbrook Toyota requested thatBeaieirn to work as General Sales Manager
("*GSM”) in December 2007.1d4.) Plaintiff accepted, and remained in that position until the
events giving rise to this action commenced.; Oef.’s L.R. 56.1 Stmt. oWaterial Facts  17.)

On or about September 28, 2011, Baier suddesdyan having chest pains. (Pl.’s L.R.
56.1 Add’l Stmt. of Material Facts { 89.) Ment to a physician who diagnosed him with a
damaged aortic valve, and the hospital immediagdmitted him in order to keep him stable.
(Id.) On or about October 2011, Plaintiff underwent open héaurgery, which was to be
followed by approximately twelve weeks of rehabilitatiold. {f 90.) Plaintiff requested leave
from Oakbrook Toyota under the Family Medical Led@ct in order to reaver and rehabilitate
after his surgery.Id. 1 91.) On or about October 26, 201 BiRiff returned to work with a
visible heart pack containiregdefibrillator that his docte required him to wear.Id; 11 96;
104.) From there, the partiespite many of the relevant faéts.

Plaintiff alleges the following: He returnedwmrk with restrictions, including that he
would work for only limited periods of time andathhe would limit his tal weekly hours and
continue his rehabilitation.Id. {1 96.) He notified Oakbrook Toyobf his work restrictions—he

provided it with letters from highysician, and verbally explained his limited work hours to his

% In their Reply, Defendants request that the Court dasdeg number of Plaintiff's responses to Defendants’ L.R.
56.1 Statement of Material Facts be®athey improperly set forth additidman-responsive assertions. (R. 73,
Def.’s Reply, at 2-3);ex Cracco v. Vitran Exp., Indd59 F.3d 625, 632 (7th Cir. 2009) (affirming district court’s
discretion to require strict compliance whlorthern District of lllinois Local Rule 56.1). The Court declines to do
so, given: 1) the responsive nature of Plaintiff's resporsses2) the fact that Plaintiff submitted a separate section
containing a number of additional ®tatents of material fact.
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supervisor Alex Syed.Id. 11 97, 98; Def.’s L.R. 56.1 Stmt. of Material Facts { 9.)
Nevertheless, Syed felt he had no obligation to nsake that Plaintiff did not work more than
40 hours per week, and Syed left Baier to rurstbee after hours. (Pl.’s L.R. 56.1 Add’l Stmt.
of Material Facts 1 100-101He repeatedly asked Baier htéamg it would take until he was
“100 percent,” and when Baier complained to Syed about having to work until midnight, Syed
replied, “that’s your job.” (Pl'4.R. 56.1 Add’l Stmt. of Mateal Facts { 103; Pl.’s Resp. to
Def.’s L.R. 56.1 Stmt. of Material Facts {1 80,) When Syed went out of the country on
vacation beginning November 4, 2011, John Barrett fithe@is Baier’s supervisor. (Pl.’s Resp.
to Def.’s L.R. 56.1 Stmt. of Material Facts 99.3.) Shortly afterwardBarrett told Baier,
“don’t die at the desk or | am going to drag yauside and throw you in the ditch next to the
road.” (Pl.’s Resp. to Def.’s L.6.1 Stmt. of Mateal Facts { 71.)

Plaintiff further alleges that on Nowdber 8, 2011, Bob Rohrman came into the
dealership and abruptly threatened to demaa&ff, knowing he had just returned from his
medical absence.ld; § 31.) Plaintiff was shockedld({ 22.) Until then, he had never been
reprimanded or othenge disciplined. Ifl. T 29; Pl.’s L.R. 56.1 Add’l Stmt. of Material Facts {
105.) When Plaintiff arrived atork the next day, expecting to receive his demotion papers,
Barrett abruptly fired him. (Pl.’s Resp. tofDg L.R. 56.1 Stmt. of Material Facts { 60.)
Plaintiff claims that Barrett fired him solely $&d on Barrett’s false accusation that Baier used
profanity with a new salespersord.(]] 59-60.)

Defendants dispute almost afl Plaintiff's factual accountThey claim that Oakbrook
Toyota welcomed Baier back following his medilgve and returned him to his General Sales
Manager position. (Def.’s L.R. 56.1 Stmt. of M@k Facts | 42.) Platiff scheduled his own

hours and did not need anyone’s permissionaedevork for any personal or business reason.



(Id. 1 44.) At no point did Platiff ever express any difficulty in attending his medical
appointments due to work-related commitments,didhe lodge any complaints with Oakbrook
Toyota that his supervisors hasad him due to his conditionld (1 48, 50.)

Defendants further argue that prior tad& medical absence, numerous employees
complained to Oakbrook Toyota managemdxaud Baier's conduct ithe workplace, including
Baier’s use of profanity and ethnic slur$d. (1 56-58.) Bob Rohrman, the owner of Oakbrook
Toyota, took notice that Baiersales were declining, and considered demoting him in September
2011 when Baier was unable to aeswritical sals questions. Id. 1 31, 35 37; Def.’s Resp. to
Pl’s L.R. 56.1 Stmt. of Add’l Material Fac%s79.) On November 8, 2011, unaware that
Plaintiff had recently returned from FMLA&&ve, Rohrman made the decision to demote
Plaintiff. (Def.’s L.R. 56.1 3nt. of Material Facts {{ 35, 38, 68:) That same week, Barrett
witnessed Baier make unprofessional arafaore statements to Frank Trould. (f 59.) Based
on Barrett’s belief that Baier had a recordsabstandard behavior, including the use of
profanity, Barrett made the decision to terminate Plaintitf. §{f 52-53, 59-60.)

SUMMARY JUDGMENT STANDARD

Summary judgment is approped'if the movant shows that there is no genuine dispute
as to any material fact and thmvant is entitled to judgment as a matter of law.” Fed. R. Civ. P.
56(a). In determining summary judgment motidiesurts are required to view the facts and
draw reasonable inferencen the light most favorable the party opposing the [summary
judgment] motion.” Scott v. Harris550 U.S. 372, 378, 127 S.Ct. 1769, 167 L.Ed.2d 686 (2007)
(quotingUnited States v. Diebold, In@69 U.S. 654, 655, 82 S.Ct. 993, 8 L.Ed.2d 176 (1962));
seeKvapil v. Chippewa County, Wj§52 F.3d 708, 712 (7th Cir. 2014)The party seeking

summary judgment bears the burden of establisttiat there is no genuine dispute as to any



material fact.” Kvapil v. Chippewa County, Wj§52 F.3d at 712 (citinGelotex Corp. v.
Catrett, 477 U.S. 317, 323, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986)). Once the moving party
meets this burden, the opposing party “must establish some genuine issue for trial such that a
reasonable jury could returrvardict in [their] favor.” United States v. King-Vass&28 F.3d
707, 711 (7th Cir. 2013) (quotirgordon v. FedEx Freight, Inc674 F.3d 769, 772-73 (7th Cir.
2012)).
ANALYSIS

Count | — FMLA Claims

“The FMLA entitles an employee to twelweeks of leave every twelve-month period if
[he] is afflicted with ‘a serious health cotidn’ which renders [himlinable to perform [his]
job.” Smith v. Hope Sch60 F.3d 694, 699 (7th Cir.2009) (quoting 29 U.S.C. § 2612(a)(1)(D)).
The FMLA further provides that employers “magt ‘interfere with restrain, or deny the
exercise of or the attempt éxercise’ any FMLA rights.”Nicholson v. Pulte Homes Cor690
F.3d 819, 825 (7th Cir. 2012) (quoting 29 U.S§2615(a)(1)). Employers also may not
retaliate against an employee &xercising his FMLA rightsld. (citing 29 U.S.C. 88
2615(a)(2), (b)). “An interferaxe claim requires proof thatdlemployer denied the employee
FMLA rights to which [he] was entitled; a retatiion claim requires proof of discriminatory or
retaliatory intent.”ld. Baier brings both aRMLA interference claim and a retaliation claim.
The Court addressesich claim in turn.

A. FMLA Interference Claim

“To prevail on an FMLA interference clairan employee must shatvat: (1) [he] was
eligible for FMLA protection; (2) [his] eployer was covered by the FMLA; (3) [he] was
entitled to leave underéh=MLA; (4) [he] provided sufficient notice of [his] intent to take
FMLA leave; and (5) [his] employer deni@idim] the right to FMLA benefits.”ld.; seeBrown
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v. Auto. Components Holdings, L1622 F.3d 685, 689 (7th Cir. 2010). Here, Defendants move
for summary judgment solely on thigth element, that they didot deny Baier the right to any
FMLA benefits? In response, Plaintiff argues that Defendants denied him intermittent leave to
work a 40 hour week, and that Defendants dehiedfull restoratiorto his General Sales
Manager position because they fired him shortly after his reinstatement.
1. Intermittent Leave

First, Baier argues that Defendants denied thie right to intermittent leave to work a
40-hour work week. The Code of Federal Retjuts defines “intermittent leave” as “FMLA
leave taken in separate blocks of time dua single qualifying reason.” 29 C.F.R. 8§
825.202(a). What Baier appears todoguing is not that he wasrded “intermittent leave” to
work a 40 hour week, but instead thatwes denied a “reduced leave scheddlé™reduced
leave schedule” is defined as “a leave schethdt reduces an employee’s usual number of
working hours per workweek.Id.; Ridings v. Riverside Med. Ctb37 F.3d 755, 765 (7th Cir.
2008). “An example of an employee taking le@n a reduced leave schedule is an employee
who is recovering from a serious health comditand is not strong enough to work a full-time
schedule.” 29 C.F.R. § 825.202(b)(1). “Leave rhayaken intermittently or on a reduced leave
schedule when medically necessarffgr recovery from...a serious health condition.” 29 C.F.R.

§ 825.202(b).

* All three Defendants move for summary judgment onr€é. The Court addresses the Defendants’ joint
summary judgment arguments on Count | in Sections IdN &1 The Court addresses Syed’s Count | summary
judgment argument on his individual FMLA liability ire&ion I.C. Barrett does not make an independent
summary judgment argument based on his individual liability.

® Defendants argue that Plaintiff canettim that they denied him intermitteleave to work @0-hour work week
because “intermittent leave” has a spedifiatutory definition that does riatlude the right to work a limited

number of hours in a week. Defendants’ argument ignores Plaintiffs ability to take a “reduced leave schedule,”
which like “intermittent leave,” is defined in 29 C.F.R8285.202 (“Intermittent leave or reduced leave schedule.”)



Viewing the facts in the light most fa\adle to Baier and drawing all reasonable
inferences in his favor, as the Court mussammary judgment, Baier presents the following
facts. After his surgery, Baieeturned to work on Octobe622011 with restrictions, including
working for only limited periods of time up to 4@urs a week, and contimg his rehabilitation.
(Pl’s L.R. 56.1 Add’l Stmt. of Material Fac%s96.) Baier notified Qdorook Toyota of his work
restrictions—he provided it with letters from his physician, and he verbally explained his limited
work hours to his supervisor Syedd.(] 97, 989

Nevertheless, when Baier returned to kydms written scheduledted his hours as 8:00
a.m. to 9:00 p.m. daily, six days a week. (HR&sp. to Def.’s L.R. 56.1 Stmt. of Material Facts
1 44.) Syed repeatedly asked Plaintiff how long it would take until he was “100 percent.” (Pl.’s
L.R. 56.1 Add’l Stmt. of MateriaFacts 1 103.) When Plaintiff sgplained to Syed about having
to work until midnight, Syed replied, “that’s yojab.” (Pl.’s Resp. to Def.’s L.R. 56.1 Stmt. of
Material Facts 1 44, 50.) Batewok that to mean he sholtdep quiet and work—he worked
ten to twelve hours each day aftés return from surgery, arahly worked one eight hour day.
(Pl.’s Resp. to Def.’s L.R. 56.118t. of Material Facts { 44.)

Shortly after filling in for Alex Syed as Baier’s supervisor, John Barrett told Plaintiff,
“don’t die at the desk or | am going to drag yauside and throw you in the ditch next to the
road.” (Pl.’s Resp. to Def.’s L.R. 56.1 Strof Material Facts { 71.1Dakbrook Toyota fired

Plaintiff shortly thereafter. (1d{ 59, 71.) Viewed in the light rebfavorable to Baier, there is

® Defendants contest this fact, in pagthuse a nurse signed the letter stating that Baier's work should be limited to
40 hours per week, not Plaintiff's doctor. (Def.’s ResgRltts L.R. 56.1 Add’l Stmtof Material Facts { 96.)

Oakbrook Toyota, however, had a duty to inform Baidérbtlieved his medical certification was insufficie®ee

29 C.F.R. § 825.305(c) ( “[tlhe employer shall advise an employee whenever the employer finds a certification
incomplete or insufficient, and shall state in writimgat additional informatiors necessary to make the

certification complete and sufficient.”) “If a certification is incomplete or insufficient, the employer must provide
the employee an opportunity ¢ore the deficiency.’'Hansen v. Fincantieri Marine Grp., LLG63 F.3d 832, 837

(7th Cir. 2014).



evidence showing that Baier attete to work a reduced leavensclule upon his return, only to
have Oakbrook Toyota deny him that opportunity and then fire him.

Baier also argues that Oakbrook Toyota faitegdrovide him withnotice of his FMLA
rights, which interfered with his ability to escise them. “Employers shall provide written
notice detailing the specific expectations and obligations of the employee and explaining the
consequences of a failure to meet these atitigs.” 29 C.F.R. § 825.300(c)(1). Failure to
follow that notice requirement “may constituteiaterference with, restraint, or denial of the
exercise of an employee’s FMLA rightsSalas v. 3M Corp.No. 08-c-1614, 2009 WL
2704580, at *11 (N.D. Ill. 2009) (Mwming, J.) (citing 29 C.F.R. 8 825.300(e)). Further, “[o]nce
an employee informs his employer of his probatded for medical leave, the FMLA imposes a
duty on the employer to conduct further investigation and inquiry to determine whether the
proposed leave in fact difees as FMLA leave.”Burnett v. LFW, InG 472 F.3d 471, 480 (7th
Cir. 2006). “In all cases, the enggkr should inquire further of themployee if it is necessary to
have more information about whether FMLAe is being sought by the employee, and obtain
the necessary details of the leave to ben&dk&9 C.F.R. 8§ 825.302(c). With respect to
intermittent or reduced leave, upon the empi@yequest, “[a]jn emplyee shall advise the
employer...why the intermittent/reduced leave schedule is necessary and of the schedule for
treatment, if applicable. Ehemployee and employer shall attempt to work out a schedule for
such leave that meets the employeetsds without unduly disrupting the employer's
operations.” 29 C.F.R. § 825.302(f).

The evidence in the light most favorableBamier shows that he requested leave under the
FMLA to recover and rehabilita after his surgery, but th@akbrook Toyota provided him with

no information with respect to wking a reduced leave schedul@l.’s L.R. 56.1 Add’l Stmt. of



Material Facts 1 91, 93, 96-98.) Pamela Bookle, Oakbrook Toyota’'s Comptroller, Chief
Financial Officer, and human resources superyiwas responsible for processing Plaintiff's
FMLA paperwork, but she did not provide Baweth any written information relating to his
FMLA benefits. (d. 11 92-94.) She also had not heartir@ermittent family leave” under the
FMLA. (Id. 1 95.) The parties havet provided any evidenceatanyone at Oakbrook Toyota
discussed Baier’s right to takereduced leave schedule whilm—in fact, no one at Oakbrook
Toyota may even have been awaf®aier’s right to take reducddave. Drawing all reasonable
inferences in favor of Baier, Oakbrook Togatid not provide him with the required notice
under the FMLA, it did not follow up with him tobtain the necessary digeof the leave he
sought to take, and it did not attempt to work @weduced leave schdeuwvith him after he
submitted his work restrictionsld( 11 91-98)see als®9 C.F.R. 88 825.302(c), (e), ().

In short, Baier presents sufficient eviderthat Oakbrook Toyota denied his attempts to
work a reduced schedule, and that Oakbrook Teoglat not provide him with the information
required by the FMLA relating to his ability to woakreduced schedule.céordingly, there is a
material question of fact witfespect to whether Oakbrook Tog@nd Barrett intéered with
Baier’s right to work a reduced leagchedule under the FMLA.

2. Restoration

Baier argues that Oakbrook Toyota alemied him benefits under the FMLA by
terminating him thirteen days after he returfredn leave, which denied him the right to be
restored to his general sales manager positiors. a'general matter, ‘employers cannot use the
taking of FMLA leave as a negagifactor in employment actions, such as hiring, promotions or
disciplinary actions...””Pagel v. TINInc., 695 F.3d 622, 629 (7th Cir. 2012) (quoting (29
C.F.R. 8 825.220(c)). An englee’s right to reinstatemeritpwever, is not absolutésoelzer

v. Sheboygan Cnty., Wi$04 F.3d 987, 993 (7th Cir. 2010). fBedants “may present evidence
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to show that the employee would not have beeitleshto his position eveii he had not taken
leave.”Cracco v. Vitran Express, InG59 F.3d 625, 636 (7th Cir. 2009). “In other words,
‘employers may fire employees for poor perfonta if they would have fired them for their
performance regardless of thaaving taken leave.”Pagel v. TIN, InG.695 F.3d at 629
(quoting ©gborn v. United Food & Commercial Workers Union, Local No. 885,F.3d 763,
768 (7th Cir. 2002)). The question “is whethgury could find that the defendants did not
reinstate [the plaintiff] because [he] egised [his] right to take FMLA leave.Goelzer 604
F.3d at 993.

Defendants argue that they did not fire Béoe taking leave—they fired him because he
had a record of substandard bébg including the use of profég. As an initial matter, the
parties agree that John Barrett iz sole decision-maker in termating Baier. (Pl.’s Resp. to
Def.’s L.R. 56.1 Stmt. of Material Facts 1 5®efendants assert that Barrett made the decision
to terminate Baier based on several considaeratimcluding Baier’'s amulative substandard
behavior, poor sales leadershapd an incident in which Baiected unprofessionally and used
profanity with salesman Frank Trout, an Oakbrdolota employee. (Def.’s L.R. 56.1 Stmt. of
Material Facts 11 59-60.) Viemg the facts in the light mostfarable to Baier, however, there
is evidence that when Barrett made the decisidmadaier, Barrett claims he only considered
the incident with Fank Trout—nothing elsé.(Pl.’s Resp. to Def.’s L.R. 56.1 Stmt. of Material
Facts T 1 59-60.) As the Court must draw eveagonable inference Buaier’s favor at this

stage, the Court will treat the Trout incidastthe sole basis for Barrett's terminafion.

" The following question and answer took place at Barretpssigon: Q. | just want to be clear, that's the sole
reason you terminated [Baiexps the Frank Trout incident? A. Yes. (R. 53-2, Dep. of John Barrett, at 221.)

8 Plaintiff also presents evidencentesting each of Defendants’ other purported bases for his terminagiea. (
generallyPl.’s Resp. to Def.’s L.R. 56.1 Stmt. of Material Facts 1 52-58.)
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Baier argues that Oakbrook Toyota usedTttait incident as aretextual basis for
terminating him.See Pagel v. TIN, Ind695 F.3d at 627, 629-630 (imgg role that pretext
evidence can play in support FMLA interference claim and denying summary judgment to
employer). Baier denies that he swor@m@ut during the incidenand another Oakbrook
Toyota employee who withessed the event, Ralaakson, also denies that Plaintiff used
profanity with Trout. (Pl.’s Resp. to DeflsR. 56.1 Stmt. of MateridFacts § 59.) Jackson
even refers to the entinecident as a “set-up.”ld.); (R. 69-1, Pl.’s Resp. Ex. A, Jackson Dep.,
at 50-53, 58.) Jackson observed Barrett huddling with Trout, anddéweBarrett indicate to
Trout that he should go to the sales desk, anwheae Trout was not permitted. (Pl.’s Resp. to
Def.’s L.R. 56.1 Stmt. of Material Facts § 5. 69-1, Pl.’'s Resp. Ex. A, Jackson Dep., at 49-
53.) Jackson states that Baier, who was very \aadKrail, then had to peatedly tell Trout to
leave the sales deskid( Although Baier did not use profayivith Trout, Barrett fired him the
next day for doing so.ld.); (Pl.’s Resp. to Def.’s L.R. 56.1 Stmt. of Material Facts { 59.)
Finally, Baier presents evidentteat foul language is commplace at Oakbrook Toyota, and
that Baier is the only employee who Oakbrook Taywas ever fired for the use of profanity.
(Pl.’s Resp. to Def.’s L.R. 56.1 Stmt. of Materkalcts | 61-62.) Accardly, Baier presents a
material issue of fact as to whether Oakbrook Toyota'’s stated reason for firing him, the Trout
incident, was pretextual.

Defendants next argue that Plaintiff iaked to present any evidence that Oakbrook
Toyota terminated him because he exercised gjig to take FMLA leave. In response, Baier
makes two main points. First, Baier noteattBakbrook Toyota fired him just thirteen days
after he returned from leave. While timing alasearely enough on its own to show a sufficient

causal connection for a plaintiff to surviversmary judgment, it can sometimes raise an
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inference of a causal connection wieembined with other fact€Compare O’Leary v.
Accretive Health, In¢ 657 F.3d 625, 635 (7th Cir. 2011)dfnhporal proximity between an
employee’s protected activity and adverse employment action isely sufficient to show that
the former caused the latterjjth Pagel v. TIN, Inc.695 F.3d at 631 (plaintiff can show a
causal connection with “a convingmmosaic of circumstantial lence,” including suspicious
timing.)

Second, Baier argues that following his retirmvork, Defendants made discriminatory
comments regarding his health gt A remark can raise an inference of discrimination when it
“was (1) made by the decision maker, (2) arourdtitne of the decision, and (3) in reference to
the adverse employment actiorleémsworth v. Quotesmith.Com, In¢76 F.3d 487, 491 (7th
Cir. 2007);Teruggi v. CIT Grp./Capital Fin., Inc709 F.3d 654, 661 (7th Cir. 2018)unt v.

City of Markham, lll, 219 F.3d 649, 652-653 (7th Cir. 20@Aplding that when a decision
maker expresses discriminatory feelings ardimedime of, and in reference to, the adverse
employment action, “then it may Ip@ssible to infer that theedision maker[] [was] influenced
by those feelings in making [his] decision.”)

The facts in the light most favorableBaier show the following: On November 5, 2011,
a little over a week after Baier returned torkvand shortly after Baett filled in as his
supervisor, Barrett told himdon’t die at the desk or | am g@j to drag you outside and throw
you in the ditch next to the road.” (Pl.’s RegpDef.’s L.R. 56.1 Stmt. of Material Facts | 71.)
Four days later, Barrett fired Baier. (Id. { 6@\ a meeting with twentyo twenty-five members
of Oakbrook Toyota’s sales forced@scuss Baier’'s termination\seral days afterwards, Barrett
guestioned how Baier could show up Yaork wearing a defibrillator. I4.  77.) Barrett also

told Bob Jackson that “[tlhere was no F-ingythat Terry Baier was going to drop dead on

13



[my] watch at Oak Brook Toyota.” (R. 69-1, PIResp. Ex. A, Dep. of Robert Jackson, at 46.)
If he did, Barrett would take &htiff across the street to tlkeuntry club and put him there.

(Id.) Given that Barrett was tls®le decision-maker in firing Bz, the content of Barrett's
remarks, and their close temporal proximity todBa termination, theyauld raise an inference
that Oakbrook Toyota terminated Baier becawsexercised his rights under the FMLA.
Teruggi 709 F.3d at 661. For these reasons, Baier pieaggenuine issue afaterial fact as to
whether Oakbrook Toyota and Barrett interferethwlaintiff's rights under the FMLA by not
restoring him to his patson at Oakbrook Toyota.

B. FMLA Retaliation Claim

Plaintiff next argues that Dendants retaliated against him for attempting to exercise his
rights under the FMLA. “Employers are...prohdutfrom retaliating against an employee that
exercises or attempts to exercise FMLA rightBdgel v. TIN, In¢.695 F.3d at 631 (citing 29
U.S.C. § 2615(a)(2)). “In other words, thmployer cannot use an employee’s use of FMLA
leave as a negative factor in promotion, teation, and other empyment decisions.’Pagel v.
TIN, Inc, 695 F.3d at 631. In bringing a claim fotai@ation under the FMLA, “a plaintiff may
proceed under the direct ardirect methods of proof.Burnett v. LFW, Ing 472 F.3d at 481,
see also Langenbach v. Wal-Mart Stores,,I#61 F.3d 792, 799 (7th Cir. 2014). Here, Plaintiff
does not attempt to argue the indirectmoet and proceeds only under the direct method.

“Under the direct method, [th@aintiff] must show: (1he engaged in a protected
activity; (2) his employer took aadverse employment action agsti him; and (3) there is a
causal connection between the protected iicnd the adverse employment actioRagel v.
TIN, Inc, 695 F.3d at 63Xkee also Malin v. Hospira, Inc/62 F.3d 552, 562 (7th Cir. 2014). If
the plaintiff's evidence is contradicted, “theseanust be tried unlefise defendant presents

unrebutted evidence that he would have natke adverse employment action against the
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plaintiff even if he had had no retaliatory metjiyin that event the defendant is entitled to
summary judgment because he has showrtllegplaintiff wasn’t hemed by retaliation.”
Burnett v. LFW, Ing 472 F.3d at 481. Defendants do dispute that Baier engaged in a
protected activity by taking FMLA leavend that Oakbrook Toyota took an adverse action
against him. Instead, they argiat there is no causal caution between Plaintiff's FMLA
leave and Baier’s termination.

To meet the causal nexus element, Baiest show either a direct admission from
Defendants, or “a convincing mosaic of circumstantial evidence” that permits the same
inference.Pagel v. TIN, InG.695 F.3d at 631see also Malin v. Hospira, Inc/62 F.3d at 564.
“The convincing mosaic of circumstantialié@nce may include suspicious timing, ambiguous
statements from which a retaliatory intent t@&drawn, evidence of similar employees being
treated differently, or evidencedhthe employer offered a preteatueason for the termination.”
Pagel v. TIN, InG.695 F.3d at 631.

Defendants argue that Plaintiff does nasgnt strong enough circstantial evidence to
survive summary judgment. For the reasossuised above with respect to Baier's FMLA
restoration claim, the Court disagre&ee Burnett v. LFW, Inc472 F.3d 471, 482 (7th Cir.
2006) (describing defendants’ FMLA interfererarel retaliation arguments as “essentially
identical.”) Viewing the facts ithe light most favorable to Baidghere is evidence that: a) the
timing of Baier’s termination was suspicious bee&ahs had just returned from FMLA leave; b)
his supervisor John Barrett made statemezgarding his medical condition from which a
retaliatory intent can be drawand c) Oakbrook Toyota’s stateghson for terminating him was
pretextual. Accordingly, the Cauiinds that Baier also presents a material issue of fact as to

whether Oakbrook Toyota and Barrett terminated hinefaliation for his takig FMLA leave.
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C. Individual Liability of Alex Syed

As a final matter on the FMLA count, Defemi&yed moves for summary judgment as
to his individual liability under the FMLA. Syed argues that even if Oakbrook Toyota denied
Baier benefits under the FMLA, Barrett was thieestecision-maker in deciding to terminate
Baier—thus, Syed is entitled to summary judgmedntresponse, Baier argues that Syed is not
entitled to summary judgment because he playadfarential role with respect to Plaintiff’s
FMLA claims.

“Although the issue of individual liabilityunder the FMLA has ngtet been directly
addressed by the United States Supreme Cothedseventh Circuit, cots in this district
generally agree that indduals can be helddble under the FMLA.”Austin v. Cook County
No. 07-c-3184, 2009 WL 799488, at *3 (N.O. March 25, 2009) (Andersen, Jsge also
Shockley v. Stericycle, IndNo. 13-cv-01711, 2013 WL 5325632,*8t4 (N.D. Ill. Sept. 19,

2013) (Darrah, J.smith v. Univ. of Chicago HospNo. 02-c-0221, 2003 WL 22757754, at *6-7
(N.D. lll. Nov. 20, 2003) (collectingases). “The primary rationdier this holding has been that
the FMLA tracks word for word the definition employer used in the Fair Labor Standards Act,
29 U.S.C. § 203(d), which does subject individuals to liabilitgrhith v. Univ. of Chicago

Hosp, No. 02-c-0221, 2003 WL 22757754, at *6-7 (quotaomitted). A plaintiff may assert
FMLA claims against an individual who had supsovy authority over the plaintiff, and is at
least partly responsiblerfthe alleged violationSee id

Here, the parties agree that while Syed warmally Baier’s supervisor, Barrett assumed
that role when Syed went on vacation begintiloyember 4, 2011. (Pl.’s Resp. to Def.’s L.R.

56.1 Stmt. of Material Facts 1 9, 11-13). Baier also admits that while Syed was away, he was

° Baier only asserts the FMLA count aggti Syed; he does not name Syed dsfendant in any of the other three
counts. $eeR. 14, Am. Compl.)
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not consulted or contacted regagiBaier’s termination, and Barrg#cting as the sole decision-
maker, fired Baier. I1€. 1 18-19, 51, 53.) Although Baiergents evidence that Syed made
statements to Baier regarding Baier’s condibeffore he left, Plaintiff does not present any
evidence linking Syed’s statememdshis termination. Accordgly, Baier cannot hold Syed
liable on his restoration claim on his retaliation claim, both efhich are premised on Baier’'s
termination. The Court grants Sygdnotion for summary judgment &sthose claims.

As to Baier’s interference claim, as dissed above in the CaisrFMLA interference
analysis, Baier presents evidence that Oakbifialota denied him the opportunity to take a
reduced leave schedule, and that before Syed erevacation he had supervisory authority over
Baier and was at least partly pesisible for that violation. Viewug the facts in the light most
favorable to Baier, for example, Baier verbakplained his restrictegork hours to Syed, Syed
repeatedly asked Baier how long it would take until he was “100 percent,” and when Baier
complained to Syed about having to work untiimght, Syed replied, “that’s your job.” (Pl.’s
Resp. to Def.’s L.R. 56.1 Stmt. of Mat&racts 1 44, 50, 97-9803.) Baier understood
Syed’s response to mean he should keep gan@étwvork—he worked ten to twelve hours each
day after his return from surgery,daanly worked one eight hour dayld(f 44.) These events
took place before Syed left on vacation on Noker 4, 2011, when Baier was still reporting to
Syed. Accordingly, Syed’s motion for summamnggment is denied as tbe FMLA interference
claim.

Il. Count Il — ADA Claim

Baier next asserts a claim for discnvaiion under the ADA solely against Oakbrook

Toyota. “The ADA prohibits discrimination agatria qualified individual with a disability

because of the disability of such individuat@gard to job application procedures, the hiring,
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advancement, or discharge of employees, eyga compensation, job tnémg, and other terms,
conditions, and privileges of employmentBurnett v. LFW, Ing 472 F.3d at 483 (citing 42
U.S.C. 8§ 12112(a)). To bring acaessful claim, Baier must show that, “(1) he is ‘disabled’; (2)
he is qualified to perform the essential functidrthe job either witlor without reasonable
accommodation; and (3) he suffered an adversemmgnt action because of his disability.”
Gogos v. AMS Mech. Sys., In€37 F.3d 1170, 1172 (7th Cir. 2013) (quotih&.O.C. v. Lee’s
Log Cabin, Inc.546 F.3d 438, 442 (7th Cir. 2008)). Oakbrook Toyota does not contest either of
the first two element¥ and moves for summary judgmentyoh the grounds that Baier cannot
show he suffered an adverse employment action because of his disability.

As with a retaliation claim under the FMLA plaintiff alleging discrimination under the
ADA may proceed under either the directindirect method of proofTeruggi 709 F.3d at 659.
Again, Baier has chosen to pesx using the direct method with circumstantial (rather than
direct) evidence. To succeed, Baier “mai$er evidence from which an inference of
discriminatory intent can be drawn, such as) §dspicious timing; (2) ambiguous statements or
behavior towards other employees in the protegtedp; (3) evidence, ststical or otherwise,
that similarly situated employees outside @& finotected group systetitally receive better
treatment; and (4) evidence that the emploffared a pretextual reason for an adverse
employment action.”ld. at 659-660 (quotin®ickerson v. Bd. of Trs. of Cmty. Coll. Dist. No.
522 657 F.3d 595, 601 (7th Cir. 2011). “A partyyr@mbine these various types of evidence
to present a ‘convincing mosaiaf circumstantial evidence fromhich a factfinder can make a

reasonable inference of discriminatory intentéruggi 709 F.3d at 660 (quotation omitted).

0 «Disability” is defined to include, a “physical or mental impairment that substantially limits one or more major
life activities...” 42 U.S.C. 8 12102(1). A heart condition can meet that defini8es29 C.F.R. § 1630.2(h)(1)
(defining “physical or mental impairment” as “[a]ny @iglogical disorder or condition...affecting one or more
body systems, such as...cardiovascular...”)
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The evidence must show more than just agatetl reason for termination, it “must itself show
that the decisionmaker acted basa of the prohibited animusld. at 661 (quoting/an
Antwerp v. City of Peoria, lll 627 F.3d 295, 298 (7th Cir. 2010)).

As discussed above in the analysi8afer's FMLA interference claims, Plaintiff
presents evidence that the timing of his teahon coincided with the onset of his heart
problems, the decision-maker for his firing J&uarrett made discriminatory statements
regarding his condition, and Oaklok Toyota offered a pretextuaason for his termination.
Although that discussion addieed discrimination under the FMI_#fhe evidence applies with
equal force in the ADA context. Viewing thecta in the light most favorable to Baier,
Oakbrook Toyota terminated him shortly after heeded that he had a heart condition, took
leave for open heart surgery, and then asked for work restrictions upon his return because of his
health. (Pl.’'s Resp. to Def.’s L.R. 56.1 StoftMaterial Facts § 17JPl.’s L.R. 56.1 Add’l
Stmt. of Material Facts 1 880, 96.) Barrett's comments redang Baier also apply in the
ADA context. Barrett, for example, told Baiatdn’t die at the desk or | am going to drag you
outside and throw you in the ditch next to thedidaPl.’s Resp. to Def.’s L.R. 56.1 Stmt. of
Material Facts { 71.). Barrett also told Bob 3ackshortly after he fired Baier, “There was no
F-ing way that Terry Baier was going to drdgad on [my] watch at Oak Brook Toyota.” (R.
69-1, Pl.’s Resp. Ex. A, Dep. of Robert Jacksod6a} If he did, Barr would take Plaintiff
across the street to the countiyb and put him thereld,) These comments all relate to
Baier’s disability, and the decision-maker for téamination made them at or around the time
Oakbrook Toyota fired himSee Teruggi709 F.3d at 661 (“[t]o raise an inference of
discrimination, comments must be (1) made leydhcision maker; (2) around the time of the

decision; and (3) in reference tethdverse employment action.”) (quotidgmsworth v.
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Quotesmith.Com, Inc476 F.3d at 491). Accordingly, Baier peass an issue of material fact to
defeat Oakbrook Toyota’s motion for summargigment on his ADA claim.
lll.  Count lll — ADEA Claim

Baier’s next claim is that Oakbrook Toyd&aminated him because of his age in
violation of the ADEA. “The ADEA prohibitan employer from discharging an individual
because of his ageMemsworth v. Quotesmith.Com, In476 F.3d at 490 (citing 29 U.S.C. 8
623(a)(1)). “To establish a ctaiunder the ADEA, a plaintiff-employee must show that the
protected trait (under the ADEA, age) actuatigtivated the employer's decision—that is, the
employee’s protected trait must have actualgypt a role in the employer's decision-making
process and had a determinatiafluence on the outcomeltl. (Quotation omitted). At
summary judgment, a plaintifiust show evidence “that agas a but-for cause of the
employment action.’Fleishman v. Continental Cas. C698 F.3d 598, 603 (7th Cir. 2012).
Baier attempts to show age discrimination undersime direct method of proof he uses for his
FMLA and ADA claims, again using circumstantial evideht&ee id(noting that a plaintiff
can demonstrate age discrimination claims throduthieethe direct or indect methods of proof,
and that under the direct methagblaintiff can present eithan admission by the employer or a
“convincing mosaic” of circumstantial evidencdaier, however, has failed to present evidence
that Oakbrook Toyota terminated him because of his age.

Baier attempts to show discriminatiomdabgh comments made by Syed and Rohrman.

Viewing the facts in the light most favorableBaier, Syed frequently called him “old man” or

1 Although Plaintiff notes in passing that he was 60 years old at the tihie tefmination and was replaced by a
younger colleague, he does not attempt to use the indirect method of proof tdhatdnugevias terminated in
violation of the ADEA. That would require Plaintiff to show that: (1) he is in theepted age group; (2) he was
performing his job satisfactorily; (3) he suffered a materially adverse employment action, asddd)duities were
absorbed by employees who were matmbers of his protected claddemsworth v. Quotesmith.Com, 476
F.3d at 492. Accordingly, Plaifthas waived that argument.
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“geezer.” (Pl.’s Resp. to Def.’s L.R. 56.1 Sttt Material Facts § 7p.Bob Rohrman did not
call Baier by name, but instead called him “alti senile,” “old man,” and “old bastard, old
coot.” (Pl.’s Resp. to Def.’s L.R. 56.1 Stmt.Méterial Facts | 75.) As previously discussed,
however, the parties do not dispute that B&nvas the sole decision-maker in Baier’s
termination. (Pl.’s Resp. to Def.’s L.R. 56.1 StoftMaterial Facts  5B.Statements made by
someone other than the decision-maker genedaliyot suffice as evidence of discriminatory
intent, unless the declarant had “singularuafice” over the decision-maker, and “used that
influence to cause the adge employment action.Martino v. MClI Commc’rservs,. 574 F.3d
447, 452 (7th Cir. 2009). Barrett did not make ahthese statements, and Baier does not argue
that either Syed or Rohrman exercised “singuliuémce” over Barrett to cause his termination.
Additionally, Plaintiff’'s evidence on thissue does not come from his deposition
testimony—it comes from the testimy of Robert Jackson, one of his co-workers. At Baier’s
deposition, he admitted that no one ever saidhamytto him to make him feel as though his age
was a problem, including Barrett, Rohrman, anddSy@®ef.’s L.R. 56.1 Stmt. of Material Facts
1 75); (R. 61, Def.’s Am. Mot. Ex. A., Bai®ep., at 150-151.) l&hough the Court must
construe the evidence in the light most favorablBar, it is significahthat he does not point
to any age-related comments made directlyito. Plaintiff also cannot rely on suspicious
timing to show age discrimination, as he ¢aisupport his claims for FMLA and ADA
discrimination. Oakbrook Toyota terminated Pldfrghortly after he discovered that he had a
serious heart condition, informed Oakbrook Toyota, and took FMLA leave. (Pl.’s Resp. to
Def.’s L.R. 56.1 Stmt. of Material Facts | 17); (Pl.’s L.R. 56.1 Add’l Stmt. of Material Facts 1
89-91, 96.) There are no such facts to showttteatiming of his termination was suspicious

based on his age.
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Finally, Baier cites-utrell v. J.l. Casdor the proposition that no one piece of evidence is
needed to support a finding of age discriminatiowl, #hat the facts must beeated as a whole.
Futrell v. J.1. Case38 F.3d 342, 347 (7th Cir. 1994). Eweawing the facts in the light most
favorable to Baier, however, there simplyn@ enough evidence for his claim to withstand
summary judgmentSee Fleishmar698 F.3d 598, 606 (7th Cir. 2012) (affirming grant of
summary judgment to employen ADEA claim where the employee failed to connect stray age-
related comments with employer’s tenation decision).

IV.  Count IV — Common-Law Defamation

Baier brings his final claim against Oakbrook Toyota and Barrett for defamation under
lllinois law. “A statement is defamatory ifteénds to harm a person’s reputation to the extent
that it lowers that person in the eyes of the camity or deters othersdm associating with that
person.” Leyshon v. Diehl Controls N. Am., Ind07 Ill. App. 3d 1, 6, 946 N.E.2d 864 (1st Dist.
2010) (quotingruite v. Corbitt 224 1. 2d 490, 501, 866 N.E.2d 114 (lll. 2006)). To state a
defamation claim, a plaintiff mat present facts showing (1)fdedants made a false statement
about him, (2) defendants made an unprivilegedigation of that stateméno a third party, and
(3) the publication caused damagé&mlaia Tech., LLC v. Specialty Publ’'ns C221 Ill. 2d 558,
579, 852 N.E.2d 825 (lIll. 2006). Baier alleges thar®&hmade defamatory statements towards
him at the November 10, 2011 Oakbrook Toyota sakesting shortly afteBaier’s termination.

(R. 14, Am. Compl.,  56.) Viewing the evidencdthia light most favorable to Baier, Barrett's
comments at the sales meeting includeddhewing: Barrett stated that Baier was
“unprofessional,” used vulgardguage, and “was demeaning.” (Pl.’s Resp. to Def.’s L.R. 56.1

Stmt. of Material Facts { 77.) He said tBaier was “abusive to sapeople,” “mistreated”

staff, and had a “demeaning deportmentd.)( Barrett also said #t Baier was “swearing and
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screaming” at Frank Trout and that “[Baier] wagdi because of the way that he talked to Frank
Trout.” (Id.); (R. 69-2, Dep. of Robert deson, at 60-61.)

In their motion for summary judgment, Defentlaargue that Barrettsatements are not
actionable on three grountfs First, they are privileged pubétions of a corporate employer
investigating conduct by an employ&eSecond, Barrett's statentsrare true, or at least
substantially true. Third, they are mere opirg, not actionable factuassertions. The Court
will examine each of these arguments in turn.

First, Defendants argue that Barrett's statements are privileged. “Privileged occasions
include situations thahvolve some interest of the pagiyblishing the statement, such as a
corporate employer investigatingrtaen conduct by its employeesPopko v. Cont’| Cas. Cp.

355 1. App. 3d 257, 264, 823 N.E.2d 184 (Ds$t. 2005). “A corporation has an
unquestionable interest in investigating andeciing a situation where one of its employees
may be engaged in suspicious activity with¢benpany. Thus, a qualified privilege exists for
communications made concerning such an investigatileh.(citation omitted)see also Gibson
v. Philip Morris, Inc, 292 Ill. App. 3d 267, 276, 685 N.E.B88 (1st Dist. 1997) (finding that
defendant employer had a qualifigdvilege for the internal comumication of statements where
it suspected that one of its employees sold ceitiims in violation of company policy). In his
response, Plaintiff does not coritdsat Barrett's statements arvet privileged; instead, he argues

that Barrett abused the pri@de, thereby waiving it.

12 Defendants do not argue that Plaintiff fails to shomalges. Thus, the Court dasst address that issue.

13 Defendants do not argue that Barrett’s statementsneérgublications” because they were made only to other
employees of Oakbrook Toyot&ee Popka355 Ill. App. 3d at 262 (“[S]tatand federal courts in lllinois—in
addition to numerous other authorities—recognize ¢batmunication within a corporate environment may
constitute publication for defamation purposes.”)cédingly, the Court does not address that issue.
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To prove an abuse of the qualified privilegeglaintiff must show that “there [was] a
direct intention to injure [him] or a reldss disregard of the plaintiff's rightsPopko v. Contl
Cas. Co, 355 Ill. App. 3d at 264. “In order to ebtsh reckless disregard, plaintiff must prove
that defendant entertained serious doabt#o the truth of his statementduthuswamy v.
Burke 269 Ill. App. 3d 728, 732, 646 N.E.2d 616 (1st Dist. 1998¢; alsdKuwik v. Starmark
Star Mktg. and Admin., Inc156 Ill. 2d 16, 24-25, 619 N.E.2d 129.(1993) (defining “reckless
disregard” as publishing a statement despite g& diegree of awareness of probable falsity or
entertaining serious doubts as to its truth.”) ¢gtion omitted). “Abuse of the privilege occurs
if the publisher does not believe in the truthled defamatory matter or has no grounds for
believing it to be true."Muthuswamy v. Burk&69 Ill. App. 3d at 732. As discussed above in
the analysis of Baier's FMLA restoration claiBgier presents a material issue of fact as to
whether Oakbrook Toyota’s stated reason fert@imination is true—namely, whether he
actually used profanity with Fn& Trout. Accordingly, he also @sents an issue for the jury on
whether Barrett abused his privilege. If B#irteld the sales force that Oakbrook Toyota fired
Baier because he screamed and swore at HAiemk, when Barrett knewhat Baier did not use
profanity with Frank Trout, then Barrethié Oakbrook Toyota would lose their qualified
privilege.

The same is true for Defendants’ next arguntiesit Barrett's statements are true, or at
least substantially true. “Truth a defense to a defamation anti’ and only “substantial truth”
is required.Cianci v. Pettibone Corp298 Ill. App. 3d 419, 424, 698 N.E.2d 674 (1st Dist.
1998). “While substantial truth is normallygaestion for the jury, where no reasonable jury
could find that substantial truth had not bestablished, the questi is one of law.”ld. Again

viewing the facts in the light mo&ivorable to Baier, there is &sue of fact as to whether
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Barrett’'s statements regarding Baier’s actiarestrue. Accordingly, summary judgment is
inappropriate on that point as well.

Finally, Defendants argue that Barrett's ataénts are opinions, not actionable factual
assertions. Whether a statement is an opinioaatrig a matter of law for the court to decide.
Madison v. Frazier539 F.3d 646, 654 (7th Cir. 2008). Theud considers from the perspective
of a reasonable recipient (1) whet the statement has a pre@sé readily understood meaning;
(2) whether the statement is verifiable; and (3gthir the statement’s literary or social context
signals that it has factual contemmperial Apparel, Ltd. v. Cosmo’s Designer Direct, |r&27
lIl. 2d 381, 398, 882 N.E.2d 1011 (lll. 2008)adison 539 F.3d at 654. The focus is on
verifiability. Rose v. Hollinger Int’l, Ing.383 Ill. App. 3d 8, 13, 889 N.E.2d 644 (1st Dist.
2008). Additionally, mixed statementsaginion and fact can be actionabldadley v. Dog
2014 IL App (2d) 130489, 1 48, 12 N.E.3d 75 (2d 16114). “A ‘mixed opinion’ is an opinion
in form and context that appears to have besedan (defamatory or unglfacts that have not
been stated.ld.

Barrett’s statement that Baier was “sweawngl screaming” at Frank Trout is a definite,
verifiable statementSeg(Pl.’'s Resp. to Def.’s L.R. 56.1 Straf Material Facts | 77); (R. 69-2,
Dep. of Robert Jackson, at 60-61.) His statemthiatsBaier was “abusévto salespeople,” and
“mistreated” staff, are at the very least statetsmehmixed opinion and fact. (Pl.’s Resp. to
Def.’s L.R. 56.1 Stmt. of Material Facts | 77 he recipients of #se communications could
reasonably infer that Barrett, as Baier's su®r, had knowledge apecific facts that
supported these statements. This is espectralywhere Barrett made the statements at a
meeting to specifically discuss why Oakbrook Teytsrminated Baier, and Barrett provided a

specific, verifiable example at the meeting—tBater used profanity with Frank Troutld()
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As such, Defendants cannot successfully atgaeBarrett’s statements are non-actionable
opinions. For these reasons, the Courtele@akbrook Toyota and Barrett's motion for

summary judgment on Baier's commonvldefamation claim.
CONCLUSION
For the foregoing reasons, the Court grants Defendants’ motion for summary judgment in

part and denies it in part.

DATED: November 17, 2014 ENTERED

| e
M‘E

AMY J. STUE
U.SDistrict CourtJudge
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